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CHAPTER

INV&LID DTSDOS“LS CF THE IWSOLV“VT S
PROP:RTf

1. Genersl ) o

¥rom the earliest in 1 iation of a bankrumtcy code -
both in Zngland in 1603 and in Scotland in 1623 - it has been
necessary to provide.for'the setting.aside of transactions
between the debbor, (later made a bankrupt) and ofher parties,
and in particular relaﬁing to the disposal of the debtor's
property in the period immediafely preceding his bankruptcy.
The social . and moral:justifi;ations for the setting aside of
such'transacfions-by.an insolvent debtor were and are that
they'afe in the circumstances prima'facie prejudicial to the
interests of the general body of his creditors. Indeed, in

the particular case of "fraudulent conveyances" which is one

- relevant ’ B
catngory of such dlsnosals, tﬂe/law was first introduced in
1577.

2. Such transactions basically fall into three main

.categories - o o | o
(a) The "preferring" of one ereditor {or more thén dne) bj .
payiﬁg to him the whole or part of.ﬁis debt,‘or,otherwiSe
treatinguhim in a'more generous Basié than other creditors
by returning goods which héve not been paid for, %o

the detriment of the sgeneral bodyv of creditors:
: ¥ 3

(b) The disposal to another person of thé assets, or part
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of the assets, of the 1nsolvent which would otherw1se‘,
'have been avalTable for the payment of the credltors
. debts, either -
(i)_ with a dellberate intent to defraud the creditors
or some of them, or | |
o (ii). by way of giftdof ofher voluntary disposition
- which includee.a tfensaction'unaccompenied by
adequate valusble consideration passing from the
- recipient to the insolvent, even where there is
no adequate proof of a deliberate intent to defraud

creditors;

(c) Other categories of invalid trensaotiOns-were later
: developed such as (i) the preferring of suretles or.
 guarantors for the debt due to a creditor;
(ii) the impounding for the benefit of credltors generalWy
cof goods of which the 1nsolvent was Ehe reputed owner"
(iii) the levying of an execution over the insolvent's
property which had not been "completed" before the
relevant date for the accrual of the creddtors ‘rights, an
(iv) the creation of mortgages or charges over the
| ineolvenffs property which were'not in-due form or had
...not been'duly regiStered. These ~y$eiﬁpa&dﬁ}entﬁsre¢uu2

- cabtegories will be con51dered eepa;ately below.

3. : Once the leglslature had established a bankruptcy law,
founded upon the concept that a trader (fo whidh alone e
'bankruptcy lawsorlglnally applled for the f1ret 300 years) who
:WaS unable to pay all hls deots in full should be made
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barkrupt", so that his available assets could be divided up
-féifiy and equally.among‘all his'qreditors,.the_legislature,
'end the judges appiying'thet law, appiied themselves in their |
respective fields to bhe identification of those assebs, past
or ?reseht, which_ﬁhe.law ehould deal with in the inberests of
”the general'body of'creditefs in_accerdance with these principles.
This process led beth.to the defiﬁition of "acts of bankruptcy”
(see Chapter ggﬁe);.thet.is to_eay, events which were to be
_regafded as marking_the'mement of time when the insolvent’s
‘assets should be, as itfwere, ffrozen“,_for the purposes ef
ensuring an equal and/or equitable dieﬁﬂiution of themn, andpte
a definition of those Iwudds of ke disposal of those'assets
which, in the interests of the creditors, should be seb aside,

so as to return them or their value to the common pool.

;“2E§audulent Prefefences" (now to be retitled "Voidable
Preferences™). o

4, We.shallideal firet with the case of the "preferring” of
one creditor (qr.of more than one) which has hiﬁherto beenL
geﬁerally knewn as the doctrine of "fraudulent prefefence".'
For reasons whlch we give below, we w1sn to abandon the use

| o adept
of the adgeotlve "fraudulent” 1n thls context andzw%:gzzisg the

4

_ adgectlve "v01dable“, and hereafter we sha_l refer to the

doctrine of ﬁv01dable‘preference . e_

5. Until the 1869 ﬁct the operation of this doctrlne had
pr1nc1pally owed its development to case law, in the form of
'the de01slons_of_the judges of the_Benkruptcy Courts in the

| appliCation of the_prineipleS'regelating the extent to which
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_ _the doctrine was thus initially Judge-made, and not statutory,
it had/by the year 186_2,_come to be regerded as_eufficiently
well-established and well-defir{e@' as to permit its importation
wholesale into the code for the winding-up of insolvent limited
‘-comﬁehiee which was established by the Companies Act of that
-yeer;,fw&‘ectien 164 of that Act applled to. the wz_nd_rno"—up of

Dine 0th ele. dome ' hlwa-ul & z

such companies the law as to /fumdue or fraudulent preferences) .-.15

then applicable in bankruptcy. gIn the 1869 Act, however, the |

Wrst etatutory definition of such preferences made to the
prejudice eT credlters/ was attempted and tM definition -
except as to the period in respect of which such Dtefcrences
might be attacked, and as to the _preferrlng of guarsnboss,

sureties or guaranters has remalned the law, both in baﬂkruptcw

g 'and in w1ndmg—up down to the present day. ﬁ'r‘" 3 L
E L — or:.glnal -
' '7  The vital dlfference, as it seems to us, between the/judge-nade
definition and the later statutory. defz.nn.tz.on under the 1869 Act,
15 that that Act expressly ‘introduced, for the f:l.rst time,
as a prerequ:.slte for establlsh:.ng a vo:.dable preference, proof of
the "view" of the bankrupt to prefer the creditor, which has now
‘bacome known as "'l:he 1nten"cion to prefer®, and which the. trustee was
_ represented
thereafter going to be requ:.red to prove. It will seen that this/Imtxmiu
Bxzedt a s:.gn:.flcant departure from the Privy Council's 1867 definition,

In its pre=sent fo'rm. the: doctrine iz ste.-ted“: in section

44(1) ‘and (2) of the Bankruptey Act 191” as follows:
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'1};ctsfbfithe“ins§IVent having the effébt of preferring ome créditor
to others should, in 3ust1ce, be set asxde. The dostrine of

“fraudulent preference" appears to have been first formulayed by

'Lord Hgnﬁfzeld in the year 1?68 in the case of Alderson Ve Temple

4 Burr.2241, and the same Lord Chamcellor in the year 1786, in the case

of Thompson Ve Freeman, 1 T.R. 155, crystall1sed it in these words:

L bankrupt, when in- contemplai*on of his bankruptcy, cannot by his
voluntary act, favour any one credltor" . E1ghty years later, in the
year 1867, immediately before the passage of the 1869 Act, the Privy

P.C.
Council, in the case of Nunes Ve Turner L. R 1/#xPx 348, sugmed it up

thus: "A fraudulent preference arises where'the debtor in
: contemplatlon of bankruptgy, i.e. know1ng xhxk his circumstances to be
such that bankruptcy muat/or will he the probable result, although

it'may not be the inevitable result, does,xxxmzxaxxazn ex merg motu "

‘(i.e by his own voluntary act)ﬁ&'make a payment of money oré; a
: _ _ f ,
delivery of property to a creditor, not in the ordinary course of

business and without any pressure or demand on the part of the creditor™.
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Although

__the doctrine was thus 1n1t1ally gudgewmade, and not statutory,

it ha@)ty the year'1862,come to be regarded as.sufflclently

well-established éhd wellédefinédtas to'?érmit its importation

wholesale into the:cede_fof the winding-up of insolvent limited
'comﬁanies which was.established by.the Companies Act of that
year;{m,ﬁection 16%tof that Lot applied to the winding-up of .
| - D 0ok el dove "oy oy & Wars

such companies the, law as to,fundue or fraudulent @references as,

‘then applicable in bankruptcy. : gln the 1869 Act, however the

~

Pl

gﬂ7tifsikgtatutgtt“égfinltlon of such preferences made to the
prejudice of credltérS/ was autempted and thak deflnltlon -
.except as to the”period,in respect of which sgch preferences
ﬁight 5@ attacked, and as to the ?referring of gus:antaasg'

| sureties or guarantors,;~has remained the law, both in banktuptcy
and in W1nd1ng—up down t0 the‘present day. %gr“” cont

o P orlglnal A
r7. - The vital dlfference, as it seems to us, between the/judge-made

dgfinition and the later statutory definition under the 1869.Act,

is that that Act'gxpressly introducéa, for the first'time,'
“as a prerequisite for establishing a voidable preference, proof of
the:"view" of the.bankrupt to prefer the éreditor, which has now

bacome known as “the intention to prefer“,-ahd‘which.the trustee was

_ . : represented

thereafter going to be required to prove. It will seen that this/Iagxamiz
#uzed a éignificént départure from tﬁe Pfivy COuncil's.1867 definition,
Intﬁts:prezsamt-form, the: doctrina is stated in,section

44(1) and (2) of the Bankruptey Act 1914, as follows:
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‘1“53

Bankruptcy AC%A 1914 as Toitows :

'"(1) Every conveyance or transfer of property, or charge

‘thereon made, every payment made, every oblﬂgatlon
incurred, and eﬁery judicial proceeding taken or
suffered by any perSOn unablehto pay his debts as

~ they become due from his own money in favour of any
creditor, or of any person 1n trust for any creditor,
with a view of giving such-creditor, or any surety or
guarantof for the &ebt due to such creditor, a preference

over the other creditors, shall, if the person making,

teking, paying or suffering the same is adjudged
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“ .

bankrupt on a éankfuotoy'Petlulon presented w1th1n |
6 months after the date of maklng, taklng, paylng or
suffering the same, be deemed fraudulent and void as

against the Trustee in the bankruptoy.;

(2) This Section shall not affect the rlghts of any person
maklng title in good falth and for valuable consideration

through or under a creditor of the bankrupt." Lﬁb
Fobasetion (2) i 0 pooiscden Aypudpenc bl m B b 1T
!
ob-..vq ety W\{VL ! l’ al/mp\. W’\m/h@w.

%. To this code haubeen added the provisions of Sectiong 92
(2) (3) and (4), and Sectlon 115(4), of the Comparles Act, 1947
. (stllllunrepealed)rwhloh establlshed_tae principles appllcable &
“and the procedure for oealing'with, the situation where the
personnintended to be preferred“is or was a surety.or guarantor
-~ for the debt oWed to the creditor who was in'fect preferred by
the,ectg'of the insolvent; - this situation is dealt with laber
at paragraiﬁsléad below. These statutory prov1S1ons ééétéﬁii
in relatwon to baokruptoy ar:igggfgea by Sectlon;BZO and 321
R Qe Acks m e
[:na an 1nsolvent w1nd1ng—up,Lto deal w1th transactlons whlob are
done by a oompany but which would be deened in a bankruptcy to

- be "a- fraudulert preference”.

ﬁ;  ~Whatever had been the characteristics and extenttﬁthhe_
. original doctrine of "fraudulent preferenoe“_in the law prior
: to the 1869 Act, the'statutory_definition-provided by Section 92
of that Aot;whioh ig reprodooed in the current legislation,
' wholly replaced the doctrine as deolared prior thereto. That

' L
sectlon had a marglnal note referrlns to- "Fraudulent PreIerenoe

but nelther that seotlon nor its successors in the 1885 and 1014
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ﬁ_ecte heve ever iﬁﬁﬁﬁfﬁ? des crloed the transactlons strudk at
fe eX F as "fraudulent preferences but'cnly that a
transaCtlon answerlng the descrlptlon in the sectlon should be
"Qeeme@ fraudulent and void agalnst the frustee 1gggankruptcj
 Thig phrase (nowuueed in Section.44(l) cited_abcve) is a strikin;
_ ekample of the_ﬁse of "deeming"ﬁrovieions in insolvency
1egislation. \A_s-haé;.““féé,l noted abevs, however,' when the
bankruptcy doctrine easﬁimported into the Companies Acts,the
term "fraudulent prefereuce" was used, and it is;still to be
| found‘in other sections of'%he-Benkruptcy Acts (sections 1(1)(c)
 and section 26(3)(i) of the 1914 Acf;). | Asxm stated e
have thought it appropriate to-subStitute the term“voideble
preferencejegcept where.the context otherwise requires.
$.  The doctrine,as it has been in fact expounded and applied
in caselew since 1869 .down to the present day, both in bankrupte
,and in w1nd1ng up, has not generally 1nvolved any ‘specific |

con51derat10n of the. presence or gbsence of "fraud" in thesepee

of morally blameworthy conduct.  Lord uvershed M. R., probably

ke Orawn e thlerence he hwlent l“
. put 1t at its strongest wheé‘ﬁé‘ﬁ“eg 4&& eeereegi¢eet ¢

prefereﬂe-e-,@.‘:—lf. Kusaler Limited (1943) Ch.2b8 C.4. ab p. 2

'\ﬁ whrt it oI The Teash) b ex(Feme cases mash
eeﬁﬁébﬁhe%,a taint, " and ESReTIHES MOTe than a taint, of

4

dlshonesty . Léﬁmw éraﬂsactlons effectlrg preferences of

credluors have in fact been 1ﬂsr1red by motives not directly
ﬂ
?

exposing their aubthors ‘to moral censure in that sense.  The
" -

-'uerm has undcubtedly been carried down from the earlier perlcde

. of  the development of the berkruptcy law, when all acts done

by an insolvent to the prejudice.of his creditors were regarded

T F
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as belng ‘in fraud of credltore; a phrase found in other seetlone
of the cts, and constantly employed in the decided casesy 4o
b e Ttk afad :
A{There can be no doubb that tHis aperoach to "preferences”, by
whatever censorious adgectlve they may be descrlbed reflects
- a fundamenualz%QZZh.aeout the prop“1ety (or rather the
':impropriety) of an insolvent paying-one creditor in preference
fo'and to the prejudice of the others. It was ﬁo doubt to
reflect this sense of impropriety, and its consequent unfairness,
that the concept of "the intention to prefer”, or as the
statutes described iﬁ, an act dene "wi th a view of giving such
:creditor .ee... a preference over.tﬁe other creditors", was

ihtroduced; the object of such a provision was'to strike down

- those acts,—éeEL4;;;;_Lheee—eets, which could be proved o have
B bt L MA.(})
~ been done with such an 1ntent the burden of proof of the

presence of such an 1nueﬁt-1n the mind of tne insolvent at the
VPN TYIN
relevant tlme[be:eg placed firmly upon the trustee or the

liguidator.

91; The etrueture of the section, eince the form it %ook in
the lBBBﬁAct has been held %o make it plain thaf it was an
irrelevant con31derablon whether or not the'preferred creditor
‘himeelf'knew that he was being preferred. Accordingly, the

."fraudUlent"'element in a ceee of "preference" if present at
all (and in manj ‘cages there can uadoubtedly be seen to have
been an element of conscious and unfair dlscrlmlnatlon oetween
creditore),igghyﬁzﬂeycluelvelv to the state of mind of the

. _:insolveﬁt himself, or - in the case of a company in insolvent

vinding-up ~ of its directorsior those of its directors who
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'%on %ﬁe:actual_deoisionfto."prefer" the oroditor which is

bein.g attacked. Ve shal-l.:ihové ocoosion later, at para.
':bélow, to review_the signifioance'of thé oroditofs knowledge,

or any strong suspicion that-he.harboured,'thot he was recoiving

© a voidable preference.

The relevant period for the avoidance of preferences.

1 1@; The dootrihe; in the form in which it,now forms part of
the law of bankruptcy and ﬁindingfup, - the relevant grovisions
..heing,'as can be seen above, substantially idenoical =~ applies
onIy_ﬁo transaotiohsdomeldufing'the period of six months
| preooding the presentation either o$'the bankrupt's petition‘
or the compulsory winding-up petition or the passage of the
resolutlon for ofodltors voluntary winding up. This perlodr
A had orlglnally been flxed by the 1869 Act at 3 months; before
a that Aot the retrosoeotlve perlod wa;rﬁokfﬁmfedt The increase
to 6 montas was only 1ntroduoed by the Companies Act, 1947,
s.115(3) (still unrepealed asdapplloable to both bankruptoy
-_and W1nd1ng~up); : Although the perlod was thus lengthened for_
.the purposeo.of voidable‘preferenoes,.tho original period of |
3 months was effeoulvely feualned in bankruptcy ggr:elatlng to:
“fraudu?ent preference” as belng an act of bankruptoy under
what is now s.l(l)(o) of the 1914 Act, and was expressly
fétained under the title of "undue preference" as a "Fact"(of
misconduct) requiring to be taken imto consideration, under
what is now 3;26(5)(i) of fhe 1914 Act on the bankruptis
appllcatlon for dlscharge, it was also.mxpressly 1eftﬁuﬁohangoﬁ

in the av01daﬂoo of preference prov151ons of S 8(5) of the
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‘ngrlcultural Credlts Act 1928 relatlng o the valldlty of

jcharges created- by Iarmers in favour of their bankers.

 -11. .The prescribed p;riods, both1the current.6 months and
.tﬁe'original BImonths, plaiﬁly terminate on the presentation
of the petition,.or thé passage of the resolution, and weuld
therefore seem to leave uncovered the period whlch must almost
1nvarlab1%(ﬁs%5§ﬁ before the receiving order or the winding-up
order_ls nade. This gap is fllled, in the w1nd1ng—up code,
by the "relation-back" of the winding-up order to the date of

 the éresentation of thé peﬁition which constitutes the commence-
ment of the w1nd1ng~up (s8.227 and 229 of the 1948 Aot) and thus
1nva11dates subsequent dlsp031tlons of the company's pr0perty

voluntary

unless the court Ouherw1se orders. In a,credltors/W1nd1ng-up
theldate of such "commencement" is the passage of the creditors’
resolution under 5.295Areéd with s.229; but a gap may étill_

arise in practice

/28 indicaﬁed in paragraph V.4 below.

14, Tt waé_at’one time considered that a voidable preferencer
effectéd after the preéentation of the bankruptcy petition ought
to be set aside as being "contrarj to the.policy of the bankruptc
laws", notwithstaﬁdingIthé.%erms of the releﬁéﬂt section; bub
thismview must be regarded on‘the'caseiaw as'unsustaiﬁable,-and
'the:gap, in'bankruptéy, remains open, so that an'insolventcan,.
in certain circﬁmstances, prefef a creditor7if he waits.to do

so until after the petition is presented against him.

15.. It is our view that the position should be regularised and
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- and harmonised under'ell three modes of insolvent administration,
and that all trensect*one Which in-princinie constitute voidabie
preferences should be so veidable, whether made before or affer -
the oetltlon. It would probably also be just and convenient
to cover the at least notional gap whlch mlght arise in a
credltors\voluntary w1nd1ng—up immediately after the passage
of the.members' resolution and before the passage of the credito:
recolufion (if it shonld occur that it is not in fact passed

_ /
as has been known to happen) .

ié. As regards the_appropriate period prior to the
relevent dates discussed abcve, during which a transaction -
‘shoulc be‘lieble'to be set aside as a voidable preference, we
have carefully coneidered whether the current period of & months
- should be 1enéthened,_shortened, or maintained at its present
duration. We do not considerrthat it would be realistic to
! 3 shorten it, in the light of the re—structurlng of the statutory
: : iwra ihe w whaicd,

provisione(ee e now.envrsage them; there‘&@%_good Teasons |
for the extension of the period from 3 months to 6, as enacted
in 1947, | For the sene reasons of our proposed restructuring,
we do nof think it would'be Just or convenient to 1eng%hen the

. period. \?Insofar as the validity of the transaction will
depend upon contemporeneous evidence of the partiee’acﬁs and
the statemests of their respective affairs-et the relevant time
too long a period could in our opinion work injustice.
1?. There is an addltlonal consideration to whlch we have
given ettentlon in the context of what we have Just observed as
‘to the significance of the contemporaneous evidence of what

. acﬁdelly happenEd. . There are a number of cases known to

) '"7gméme@re of the. Committee3an&'brodght to our attention by our

'consu1tees, where the an appllcatlon to set 381de a v01dable

preference has oeen made a very substantlal time after the

B Rl T - i e e /I e e ad

] G mlﬂ i II'_TI" L e H'l meT B | (AR S o ."I'fw““ L1 R | bt EL




gommencement of the bankru?tcy or!the_windingéup’and.thereforeh{l
an even more_substantie; tine sigee the transaction which i% is
sought to set aside; e It is our view,_therefore, that in
tﬁe interests of justice, and feirness:to the ereditor whose
__:eceipt of;these voidable preferences iﬁ_is sought to_set aside
(upeqfaﬁggggﬁeceipﬁ he may'have,ordered his own affairs)’the
trustee or liquidator should give notice not later than a certai:
lperlod after his assumptlon of offlce as uo hlS intention to
challenge = pertlcular transactlon’so that the creditor can -
.preserve or assemble the relevant evidence so far as concerns
- the acts of hlmself or his agents, with a view to resisting che
appllcatlon to set aside or - as will be seen below in- re1atwon
to our proposals for restructurlng the prov1syons;%1th e.V1ew
to justifying the receipt whieh—ke—aews of which he has had the
benefit. | This period we feel might be fixed at 12 months
from the assumotlon of oxflce by the trustee or the 11qu1d.atorJ

| ?h%fd.lo o e tBgte. bw/ﬂh.Onuq'-ﬁn 7&¢d taune. Y, |

The burden of proof of an intention to prefer.

~

ig. ' It was apmarently the oplnlon of the Blagden Committee
(see para. 116 of their Renort) that the fraudulent preference
orov;81ons of the Bankruptcy Acts had given rise to a very great
deal of 11tlgatlon. ‘This view ,expressed in the year 1957’does
not seem to be consistent w1th the volume of relevant caselaw
over the last 50 years, nor does it accord w1th the experlence-
df our membe“s._‘ In fact, ‘in our opinion, no doubt therezhaéz
been a great deal moxre lltlgatlon with a view to setting aside
v01dab1e Dreferences both in bankruptcy and w1nd1nv-hn but for
the problems facing the trustee or the llquldator who seeks to
‘challenge sreis a'transection as.being such a voidable ?feference.
The principal problem with whlch he is con¢ronted is the need

for him to dlscherge the burden of proof that the 1nsolvent, or-

1f_1t be a company 1ts effective agent, had the 1ntentlon to
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. ! .
,.ﬁréfer and that such intention was paramount. The discharge
of the burden of proof of thé existence of a stéte of mind in
an o@posing 1itigant-is.never easy, the more so when the
operation under consideration involves, on however formal a
- Dbasis, the proof of the existence df a "fraudulent" state of
mind, For a court to arrive at such a conclusion wust almost
_iﬁevitab1y involve'the drawihg of inferences, which,in rélation
hal

to azcts allegedly done "in fraud of credltorsm courts are  prone

n@t 11ght1y to draw. :' We have already drawn attention to the

dictum of TLord Evershed in Re. M. Kushler Limited (see para.‘g
abbve) as to the taintIOr somefimes more than a taint,of-
dishonesty involved in the drawing 6f such an inference. In
another of the leading cases of comparatively recent vintage,

Re. Cutts (12 6) 1 W.L.R.728 C.A per Lord Justice Jenkins ¥,

7
at v.739, it was held ‘that the 1ntentlon to prefer must be
inferred to be "so much the most probable of the possible

! explanations thét the court can properly hold it to be the true

- explanation®.

y?. The Blagden Committee in their Report drew particﬁiar
.attention to this problem of the burden of proof rgSting upon
the trustee or liquidator and to their limited means for
discharging it. The Committeé did not, however, conteﬁ?late
sny change in thé location of.the burden of proof as such;
instead they proposed, while retaining in force the existing
doctrine dovering The whole of the final six months beforélthe
presentatlon of the bankvuptcy petltlon, durlng which the burden
'-of proof of 1ntentlon to prefer should rest upon the trustee,
“to introduce a new and shorter perlod of what they called,
j“absoluue preference’. (quggestod by them to be a period of 21
. - days before the Dresenbatlon of the petltﬂon or at any time

thereafter), durlng whlch perlod any transactlon'whlch preferred
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a credltor de facto should be void, without the trustee belng
reouﬂred to dlscharge any burden of Droof of any intention on

.the part of the bankrupt to prefer the creditor.

e 8. - We have carefullﬁ consideréd this concept of a peried
. of “ibsolute préference“ preceding the commencement of the
insolvency'as a possible solution.to'some of the prbblems
presented by voidable preferences and the difficulty of proving
an intent to prefer. _k Some of the consultees have themselvés
put forwerd such a solujtlon, and we have learned that it exists
in other insolvency codeslboth w1th1n the British Commonwezlth
and also in the United States of Amerlca. - The concept has
the attractlons of certainty and sim?licity; buy it seems in
our view to present serious countervailiﬁg disadvantages. |

If there is to be a statuﬁory period of "absolute invalidity"
(a term which we préfér to thet‘of "absdlute“nreference")'which
. 1s to be introduced so as to affect all transactlons done with

the insolvent durlng that perlod the conseguences seem to us

to be likely to be as follows,and to be of considerable grav1uy:

/

(1) The'frustee or the liquidator would be under a
-stgtutory‘duty)firs:tb apply to every creditor prefe rrec
de facto during the period for the return of what_he
had reCeived by way of cash or its equivalent, and then
to apply to the court to set 351de every transactlon

ahrend '
thlch had not beeﬂ the subject of a voluntary
reimbursemenﬁ'wh;gh had been effected durlng‘that perioc
hoWever_boné fide it méy have beeﬁ in its intention and
in its carrying into effect, and_hoﬁever beneficigl
ite carrying into effect may have been to thé insolvent

- estate;

- (2) The carrying out of that duty would be bound to increas:
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litigation, delay, and the costs of administration;

(z) The“diligent creditor"(discussed in more detail below)
who, qu ite reasonably and in the ordinary course of
the ccllection of business debts, insists on being paid,
wotld'knoﬁ that he would be at risk of fefunding the
money received 1if the:débtof were to be adjudged an
insolvent within the statutory period (hQWeve: long
that should be) subsequent to his receipt'of payment ;

o (4) Creditors who were entitled to té;;;%ith;vpaymentfoff
 in whole Qr'in.pért of their accruéd_debts as ézgié-
requisite for the making of further supplies of gdo@s
or services on credit (e.g. the public utilities, or‘
some key supplier of raw materials or components) would
bé bound to consider very carefully whether they should
accept paymént and continue supplies'of'goods and _'
- | ‘ services on credit,and what would be the tisks of their

/
"so doing;

(5)  Creditors might therefore tend not to accept payments
of their debté from a debtor appearing to Them to be
in\fiﬁancial difficulties, but they would opt for

proceedings to put their debtor into insolvency, or at

least  to cut off fufther supplies on credit
(6) The cumﬁlative effects of these factors'would be to
precﬂnltate the descent into absolute 1nsolvency of

puw ¢ dves ov

1nsolvents whose undertakings coqu have been salvaged;

(7) The principles involved in this field would cease %o
bear any substantisl relationshib £ the.concent of

preferepce" ‘in any hlstorlcally relevant sense.

- lmmu Poroll, | Unelen

d l.’
A ———

;,i& _ In realluy, ﬁi&?St every extant code which has been

drawn to our attentlonAwhlch contains any provision amounting

T T IR T M T T R I Sl A A N A ke

T T T T R e T =T Y YT T PR T T ey v e s dme mepmm A e e =



r
to "abSoluﬁe Qpaference" or “as wa-preferlto call it “the
“absoluté e ~ 2a" over aISDecifiéa period
contains some form of proviso in favour of and for the
protectlon of transactlons of certaln spec1f1ed types, whach
although effecolpg a preference of the creditor de facto are
not to'be.set aside. This aporoach nay convenlently be

1abe11ed "absolute amadahiqp, unless .oeee ". - Implicit in

this approach are four factors :

(i) That the burden of proof of an intention ¥e-—szefer
in the mind of the insolvent to prefer the creditor

is lifted from the trustee or the liquidator;

(ii) That creditors who have reoeived, during the relevant
period, a preference de facto have_to discharge the
burden of justifying it;

(iii) That all "bona fide" transactions (the meaning of

"bona fide" in this context being discussed below

at para. - )y will in the ordinary course of
circunstances, be sustained but others - "suspect
transactions" - may be set aside;

~

(iv) 'That the trustee or liquidaﬁor can "pick aﬁd chooge!
accordlng to his audgment those transactlons whlch

seem to him to be "susoect"

Wi sy 7t b Acgansed @y bov IR

22. It does not seem to us to be elther easy, or necessaril:

d681rable, to de¢1ne with any precision what tyoes of
_transactlon should be regarded as per se “bona flde" within the
-_context of any particular inqolvency. We may take as our firsg

examole in this field the the oayment off of the outstandlng

(and 1nev1tab1y ové%ste ectricitv bill., If thls blll is not

pald the ourrent Wlll be out off; the same position would
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arise with the gas'biilf the telephone bill, or the water rates.
: Our_second.example may be the‘unpaid supplief of sowme important
emsterial or compornent. Only the evidence when prodﬁced will
. establish how essential it was.— and therefore how "bona fide"
it ﬁss - %o settle uﬁ with that supniier, and whether or not
such settlement: of the blll (1n whole or in- part) did keep

-

supplies on credlt evallsble.

- When; however, we consider payments (or other disposals
of assets) made “under pressure", other than the obvious examples
given in the last paragraph, we are in more debaﬁsble country.
?If.has long been held, as a general principle of the law of
v01dable preferences, that “pressure rebuts preferenceﬁ"ﬁ bt
- that the Dressurenln questlon must be real and effective pressur
which creates the situation where "submission to pressure can

_mLMMaMMJw%“eM ‘
be regarded as "the most probable expla atlonz;excludlng the
intentﬁon to prefer. It is therefore in every such case
necessary to examlne the nature of such pressure and by whom
and in what circumstances it was exerted, so as to determlne
whether the transaction contended to be done in consequence of
such pressure was 1ndeed “bona fide". | Our consultees, and
members of our Commlttee, have had experlence of bogus pressure,
exerc1sed for example by serving a Writ or even obtelnlng a
Judgment whlch exercises are designed to provide a;g53§$3t“on
for a defence agelnst any subsequent allegation of a v da
‘preference. For = trader to be sued to judgment by his
father-in-law does not constitute per se (although it mightikdaﬁ
be.proved.to be so by the evidence) the exercise of irfesistsble

- pressure, gustlfylng the payment of t4A father-in-law's account?

i ‘j' o . .
e Same 'wvab; ptpdas IS przamare | c:f/wow\ Waon heo s Comppsns

. 2%.: Once one moves out of the field of relatlonshlpsbetween

1nd1v1duals 4illustrated by our last exemple, into the normal

‘_corporate.buslness fleld, the problem of ﬁbona fides" becomes
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éccentuated. If a bank's;customer pays off, or even

| _subétantially reduces, his bank overdraft, is ée likely to
ﬁave intended to "yrefef'the XYZ Bank Limited,ﬁ-a wulti-
.million pound banking corporatfon? | In the ordinary course
of 11f%,uhis would.éeem'to be an improbable ?iggéiiéx;» But -
“what if héufﬁggnded to "Dreferﬂlln the sense of benefiting
or at least saving from the censure of his superiors in the

bank, his "friendiy bank managexﬂ}who had extended to him

such ample (and ex hypothesi unjuétifiable or unsecured)

!

_J‘.‘ac:'ifl_ities‘P | WOuld.not proof of such.é motivation in the
customer (we dellbnrauely avoid u51ng the word: "1ntentlon")
be relevant to 5@§§%aaﬁien whether the Dayment was "bona fide"
from the p01nt of view of the other creditors of the custouer?

>

© 2k On the other hand, it may well be combended that it
is infthe general éourse of business, and indeed in the ordinéry
' way of life, that payments received in thé_form of drafts or
crossed cheques mustfbé pald into some bank sccount; a=md if
- they are paid by tﬁe feci?ient into an overdrawn account in
t#at course bf busihess or in thét way of life, so that the
overdraft is.ﬁhereby reduced rdrtanto, are those transactions
of payment;in "bona fide" or "not bona fide"? Tueh will
depend ha“e too oﬁ the circumstances; if the bank has stopped
'payment of all further cheques or dravlngs, un 1nsolvnnt
customer may well b%{%eﬁé%reﬂ to have iphba&e con51derat10n to
.the question whether hls 1n,com:|.nO credltsshouﬁd not, in the .
1nterests of his creditors generally, be paid either into =
special "ncn—séttable—pff accoun ﬁ'at his bank, or into a new
'acdéunt at ancther bank whére it can bé preserved for the benefi
of the creditdrs. Accountency advisers in insolvency have
a standard:praptice ﬁhich:they adoﬁt_in such caseé,so as to
avoid the_“automatic"ﬂreduction of - the indebtedness_of.their

client tontha'bank.
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:_ ’f} :»#ﬂi <A yet further situation may arlselln connectlen with
'-':  the insolvent's bankers with regard to paypents-in to an
/ ioverdrewn eccount, nanely where that account is guaranteed; by -
"eontraet ofrguerantee‘and/or by the deposit of securities,
either #,in thefcase of_en individusal insolvent;by members of
! hig family or his friends, or 4;in the case of & limited
~company » by direetors'br mewbers of their femilies or their
. friends. Pajments—iﬁ in this dess of case, if of & suspected
| preferential chaiacter, are not &eetdyw intended to prefer the
benk,.but rather to preferthe guarsntor or surety. This
eubject ofﬁpreferring of sureties or guarantofsf is dealt with
in more detail below at para.. . | But the problems it
'preseﬁte%5 in“%he context of the doctrine of voidable preference:
required the amendment of the Bankruptcy Acts so as to identify
~the pefson who was the true object of the preference, and, more
'recently; to do Justice procedurally between the creditor
ectually preferred and that person,in the form of the enactments
which we have quotedrat para. 6 above, Suffice it to say
" at this point that if such repayment falls within the prescribed
© period, itrwiil be voidable by the trustee or liquidater)unlees

“the benkuqaﬁaéstablish its bona fide character which « we have

- no doubt thetthe7w1ll be able, in the vast magorlty of cases,

to do. T st - he R M/f/uuhlﬁ fyu_{/a HM
Mﬁpdm-;-«-]dua—-»revu*vk— ds \Mi/mwl (4 M& m—J .u,»..\.ia,\ }mmmwj

MM, 'ﬂurﬁ eaR WA wﬂcnwwf‘] 2 Belireon verdivyand P’\Mr.’l-\q,u..\i;}’ G it
??. Against the general background of neyments made -ory

property transferred by the insolvent during the prescribed
period, the real cases of voidable preference and 1n at least
some ceses[of really "”raudulent Dreference" in the 11teral

sense as having been carried out with a dishonest 1ntenu10n!

will, we believe, stand out uenmistakebly. ' There is, in our
. experience, and in that of our consultees, a recognisable
_ . v ‘

pattern or "nexus', whichielmost invariably perceptable between
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the insolvent and theacred1tor oreferred “Which enables the
court, even under the-present system which places the dburden

01 proof on the trustee or the ligquidator, to draw the inference

-

of an 1ntentlon to prefer, and that such 1ntentlon was the

1nsolvent 8 “paramount view".

77§ 2ﬁi If our ana1y51s of the probable factual relationships

is accurate,and lf our experlence and that of our, consultees

are adequate1y~representat ive, the reversal of the TOCatlon of
the burden of proof under the present system S0 as to.transfer

it to the preferred creditor, will not, in'our ooinion, be
Seriew)

productlve of anﬁzlnwustlce or oppression to credltors (save
as to their need to Justlfy a transaction being substituted
for thelr right to defend it), while on the other hand it will

greatly fa01lltate the challenge to transactions having the

effect of preferring unworthy prefereeé;j hidh under the present

a

' systemgthe trustee or liguidstor may not have sufficient

peoted

material or feel sufficient confidence to,a5kesk. A particular
example .of this arises, of course, where the individual

insolvent or the director of an insolvent company, dz® dead or
_ o |
hagg disappeared, S0 as not to beﬂavailable Witnessesé,as to

~the contemporaneous clrcumscances either for the purposes of

/
bat
belng interrogated before the 1nsolvency court or cmhlea upon

to give evidence in proceedings to set the transactions aside.

L.
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