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- ST INSOLVENCY COURTS =
Iﬁtroduotion o o
- ) . 4 The judicial admlnlstratlon of insolvency matters in

England and Hales is long overdue for drastic ratlonallsatﬂon
and simp lif'o tlon. The %?1&1ng feature of the presen 1t systom ‘
”_ is the dlvers1ty of the'fglbunals by which such mat+erﬂ are’
'heard and oefermvned. This unsatlsfaotory 31tuatlon is the
_result of a long serles"of_historioal‘aocicients by whioh the
esseﬁtial homogeheoﬁs nature_of'insolvency procedures has

_ ‘ _ : , P _ :
X -gradually become é%%glf& obscured and unrecognisable.

'Cxw¢ﬂ¢ 2 ) We belleve that a good modern 1nsolvency law requ*res

| | ;'the restoratlon oi thlo pr1n01ple prlmarlly to ensure that in
.the whole field of 1nsolvency matters justice is done to al
the EE}EE{EEiEEE.partleS and interests w1tn whlch it is Irom
tlmevto t;me conoerned. We are also 1nc1denta1ly satisfied"

_'that a more. unlform approach to the subJect will lead to a

more economic use of the manpower avallable for deolslonhnaﬂ1 ng

“in. uhlS Field.

'The Princivles of Insolvency Jurisdiction
3  The judicial administration of the insolvency
jurisdiotion,'originally confined to bankrupﬁoy-mattens;‘has

_ _ Y .
always been conducted by and within a uniqun system; ¥his ' ‘

>

-uniqueness corrasyonds to and reflects the sp001a7 characteﬂlqt1oq
- and’ needs of the socizl and oommer01al problems which the
existence of an 1nsolvency will necessarily create. As'we

have sought to emphasise in earlier Chapters of this Reno t,

T I
the fact and the conse quences OL 1noolvenoy, 1ts effeot upon 7
the status of tne,lnsolvent the admlnlstrauloﬂ of hlb, or luS, o
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_assets, and the adjudicafion upon'the mutual.rights”of

‘have always tended to give rise to situations of diffic

. complexity.

4 The Court which admlnlsters an insolvency case must

exerc1se a Jurlsdlctlon of a substantlally unlversal appllcatlon,
and yet it must satisfy the criterion of belng, so far as

DOSSlble, "nelghbourhood court" relative to the geographlcal

.1ocat10n of the 1nsolvent and hlS credltors.' To this end it

needs to be locally based yet must, so far as practlcable, be

2unfettefed by pecuniary limits upon its Jjurisdiction.

5 That court must also be. clothed with a very wide
.jﬁdiclal dlscretlon The exerc1se of 1ts Jurlsdlctlon must
‘almost inVariablj.be concerned with bu31ness matters and _
'efrequently with the ana1y51s of bu51ness accounts, culminatlna

- in the making, by the court 1tself, of declslons or Judgmonts
’of an_essentlally business character, Its philosophical
_oriehtetion in thisresﬁect is akin to that of'the Commercial

”Court'of the Queen's Bench Division. It is.interesting'to

recall that until 1921, ‘bankruptey jurisd'ictioﬁ was entrusted

rﬁln the High Court to the King's Bench Division from whlch it

- was then tranﬁferred to the Chancery_D1v151on..

6 The jurisdiction; as originally'exercised in bankruptcy,
and in more recentttimes in winding up also, exhibits three
specific and important characteristics:which—are-peculiar to

: '3:‘ tse}f - =

- (a) i The Coufﬁ.poseessee the powef fo'ccmpel'.'
| insolvents or,-ﬁhefe-ccrporate, their -

officers, and other relevant witnesses to.

submit to a defailed and not infrequently

intensive-examination, the answers to which
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wider to Pagel, Pers. 23.

{b) g igh Go urt in Ioadon.
23. Fhe Wigh Court has a special "Companies" saetiwn.

which forms yar%\sﬁ‘%he Chapesry Division, amd Somewhatl

rﬁaeﬁhleafth&t apeeial seetion already veferred to in pamawray_ié

19 as dealinmg with bankruptey magters, Although this
sem%ian.ls aalxed »the G@mpanieﬂ gourt*,it is not & eeurt
_separ“ﬁe apd distinet fr@m.the ﬂigh Court: it has beeﬁ.”ﬂ
deacribed 28 & way of’&esarihlng the ngh,CQuft'whan
dealing with matters originating in the chambers of the
Bankruptey Registrar dealing with company matters, and*the
Foompsnies Judge*is a way of deseribing a High Court judge
when tryifhg such matiers. |
28, . fhe Companies Court, and the Companies zmwrAgudge,
wﬁeﬁ +he terms are used in thkses senses, exéfai&e sevéral
distinet jurisdictions, the exigt&nee of wgiﬁh are relevant
to our pr@nmsa?scfbr'the'anifi@atian;and the harmenisaﬁian
af the hankrupicy. WLHdlng'ﬂB and anslogous procedures, So
 as to yroduce so far as praetxcable one gode and osne ¢ourt -
_admaﬁlstgr it, ard one eategory of judieial persom %o presi
over it. _ |
23, there are three distinet asﬁe@tﬁ-ai’éﬂrisdictioﬁ
_affg@ﬁiﬁg companies, which are exercised through the
 ﬂ§m@an&e$ gourt by the Companies Judge. the first of
“i$~the winding up juriddietion relating to insolvent
esompanies, and wan£6rxed by eertain parta of the Companies
Acts (2nd econnecbed Aets; such as those dealing with
insuranee Gompaniiess -inierﬁsvén:with this is ajurigdietl
$o deal with éertain;aspeﬁtﬂ of the affairs of soclvent

eompanies, #n prineiple arising from disputes hetwe n the
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732.  In earlier chapters we have put forward detailed proposals for

a‘comprehéhsiVe and integrated ihsolvency system for all classes of
'debter, ﬁfsyutem wWakelr is dPSWgned to deal wlth the problers of the
'elvhtlws and, in particular, to enable businesses in trouble to DP
rescu ed more easily.- The.success of-any 1nsolvency system is very
-large]y depenuenu upon tnose who administer it. If thev de not have

ey | aed

the confldence and respect, not on*y o* crealtor and debtors, bu%ﬂc;
the public genernl_v, tben compl 1nts will multiply aﬁd if remedial
actlon is not taﬁen ﬁhe ‘systen will Pall into disrepute and disuse.
,The hlstory of 1nsolvency lam_xs replete with noriods when +ho has
‘been public dlesaTlsTactlon with its adm*nlstratlon,\not onWy in this M

A

country {(for which, see Chapte% 2) vut also in other.countrles}

_739. We discussed the role o¢ the . O?flcla
Chapte;}/ We are séZisfied

'the~Insolvency' Service and the experlence ga:ned by them is such as o
. 'MJ&LM
enable them to becone Official ?ecewvera in whom the public can have

Receivery

in the previous

that the raining given to Examiners in

every confldezce. We have been partlcularly impressed by those who

attended before us to give oral evidence and by thOSTAMOSb of us’

have seen carrving out their duties in the Courts.
’?pﬂrﬁﬁuJS-rquwwg

734. __In thig Chapter we are boncerned with the qualifications,

powers and duvies of private practitioners who act as 1iquidators,

o~

rustees, receivcrs and zdministrators in Jdnsolvency matters; for

cf

simplicity we refer to them collectively as 1n501Vﬁncy practitioners.
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735. - From the evidence submitted to us and from our own experience,

ve are satisfied that the majority of insolvency practitieners carry

out their duties in a manner which gives no cause for’complaint.

However, we have received a number of representations, usually relating
to isolated cases;which indicate that the manner in which some
insolvent estates are administered does give cause for concern. A

number of matters have been brought to our attention as being in need N

-of change. One area which has been criticised is the law —'opAiack

_ - . fﬁ!u444utﬂo ad
of it - relating to the qualifying requirements l/lnsolvency

'practitioner;. We havé:received a number of suggestlons_whereby the

law might be strengthened, so as to ensure that insolvent estates
are administered only by compvtént practi%iopers. It is perhaps of -
51gn1110ance that many of these proposals have been put forward oy uuv&hus

practltloners themSﬂlves.

(1) QUALIFYING REQUIREMENTS

General

736. When one considers the many and varied matters with which
the'insolvency practitioner must be familiar, it is czéar that certain

qualifications, knowledge and experience are essential. For example,

he must be familiar with the law regulating ‘the relations of debtor

and credltor, and the acts and defaults of a debtor; the Oﬂganlsatlon

of courts deallng with 1nsolvency matters and the proceedings in

~connection therewith; the investigation of the business dealings and

transacfions of an ihsoivent debtor; the pursuit and recovery of assets
fravdulently disposed of in order to defeat creditors; the rescission
of voluntary conveyances and other fransactions amounting t0 voidable
preferences, and the rules relating to the dlstrlbutlon of the

hvﬂﬁlcounumfﬁﬁuma

insolvent debtor's assets among his creditors It is perhaps

S o ada aﬁaJ
surggiéing L= A tnat apart from ﬁd@—e¥h¢%§%€ notable

exbentlons, uhlch are referred to below, almost anyone may act as an

-2
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73T AlAny f1+ psrson can be apooznted to act as a recelver or manager,_
or a ligquidator in a conoulsory W1nd1ng up, or a trustee in ban&ruptov.'
A body corporate is not_qualified.toactfﬂan anfﬁyé:ﬁéiarged bankrupt

.is aloo barred, save that he may act as/;receiver or manager with

the approval_of the éourt, Apart from these, there are no other

- statutory restrictions. In thé case -of a tfustee in bahkbuptcy,

section 19(1) of thé Aco-ofl191&lspecifioally provides that he may

be a creditor of the bonkrupt7\ In the case of a voluntary winding up,

) )
whether "members" or "creditors", the only restriction is that relatloi///

to a body corporate. md%bwjahszﬂqrﬁﬁ hvﬁ@vvi nyMWMvAFKZ}/ﬂﬂrﬁa&
A%ﬂ’?‘f&'/- |

738. We undnrstand that the oractlce of the Comranleo uourt,when
oonsidering the appomntment of a llquldaoor in a compulsory winding up,
is to appoint an aooounﬁént of at least five years' standing, although

‘exceptions have been made in suitable cases. ‘

739. We have been told that many trustees in bankruptcy, although
professional accountants, are inexperienced in insolvency matters and
require'constant guidance from_the'Department of’Trade,'léading to
delays and additional costs to the Insolvency Service.

7L0. Officialé of thé Department of Trade have drawn‘our-attention
to cases where clearlx, cortain persons should not have been allowed
to act as feceivers and managers of companies, such as the directors
of "one-man companies". VWe have alfeady referred to simiiar _
ofiticism at pafagraph 429, As oné official put it to us, "He knew of
cases where they are wearing so many hats that they are not guite sure

what they are dOan i

5
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Thi. The Blagden C”mr1+te9 1"ecommeanchaed that the trustee in

bankruptey should have some professional gqualification, especially

as an accountant. They also_rendmmended that a creditor?should be

excluded from acting on the ground of possible lack of impartiality.

742, The Jenkins Committee recommended:

(a)

that-secfion 367 of the Act of 1948 should be

amendéd td-disqualifj, without exception,

undischarged bankrupts from acting as receivers or

X

managers, and that a similar disqualification should

| (b)

extend to acting'as ligquidator of a:company; and
- Kak At

that section.188AShould be extended to empower the
Court to disqualify persons from acting—as
receivers, managens or liquidators for the same

reasong and in tne Same manner as it may disqualify

persons from acting as company directors.

N 743. A varlety of ouallfynng requlremenus have been put to us for

con31aerat10n, they include the follow1ng; awﬂivuvakbv(’)

(a)

(b)

appozntments snould be limited to members of

recognised professional bodies;

arpointments should bYe limited to members of

recognised accountancy bodies;

(c)
(@)

(e)

e T

1nsolvency practltloners should be professionally

quallfled and offlclally approved

tney should be reglstered and - licensed by the

Secretary of State for mrade,

they should be members of a licensed vrofessional

body of‘insolvency practitioners (that is, a

e

LN I R e T T ¥ T ST TT I TN ] S e T T e



&

separate, specl allsed)profe551on),

X
- (£) appOlntmento should be 1imited to persons having
at least five years' experience in insolvency
: 2
practlce with a reputable flrm, and /17 qL““”u"hwﬁ‘
(g) the appointment of a receiver_or manager
should be restricted to thoee_who are eligible
for appoiniment as auditon.
The case against change3i |
744, Officials of the Department of Trade have described 1o us the

difficulties which arose when it was decidecgto writh down qualifi-
cations. for company secretaries in the Companies Acts. Having produced
a chort list of sultable bodies, the Department was 1nundaoed with
claims from other organlsatlons that they should be added to the llst
leflcultlee albo arose regarding gj;;QZ 1eft out who had been doin

the job prev1ouslj. In the event, there is a. short list in the statute
-(section 79, Companies Act 1980) followed by a further_subsectlon _
saying that’ the directors c‘u‘o in fact appoinf anybody else if they aae
wefe satisfied that the person was sultably quallnled The proviso
would_appear to have the effect of making the whole provision pretty
meaningless. | | - |

_7&5. ‘We were also told of the problems arising where the Department
has a disorefionary r@ie, such as was originaliy the method for
approving individuals to'pe eiigible fo act as auditors of companies.
‘The work is extremely 1aboun:antensive and invariably gives rise to
complaints of unfair treatment, Before 1976 fhe Secretary of State
could authorise a person to act as an auditor on the ground that he
had obtained adequatc.knowledge and experience in the course of hisl
employment by a member of an authorised accountancy body. This

Trovision was repealed because 1t was widely felt that authorlsatlons

-5 -
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oﬁght to be on the basis of réievant'professional training and
examinations}and becausg the process of.individual authorisation
involved a considerable'degree of subjective Judgment and an
uhjus+ifiabie-amourttof.the Department's'time.'[;e werelleft in no /F
doub't that the Depar’cmem: would need a great deal of persuading tha't g p
it was right to take on any further‘956 of that sort“) A ﬁk‘ 7

 N7%h jwwmwh%&ﬁifa&Mﬁlmﬂmywwwﬁmwﬂd

\ 746, Section 161 of the Act of 1948 and sectlon 13 of the Act of

- 1976 prov1da that the audltor of a company - publlc or Drlvate ~ must

1

either:
A (a) be a member of one of four specified accounting
. : - '
l ?ﬁfﬁdJﬂ::w¢ud bodies (although the Secretary of State can add to
(Jw)ad\'{’\(f or subtract from the list);
(b) be individually authorised by the Secretary of State 2 ;
" as having a foreign qualification equivalent to those
(gﬁfthe recognised'bodies.]-
747, ‘The Deparbmenﬁ contlnue?to be involved in appraising th _

I | SRR ) M | T P e ety

quallflcatlons of British bodies whlch seek recognition. It is /T“”““*4ﬁ
necessary in eacn case to try to Judge the standing of the appllcaﬂt_jw3y
and its_membership.by studying for example its_curficulum; teaching
'arrangements, examinations, ethical standards agd disciblinary
proéedures, in orde;'to“assess their relationshié-with those 6f the
bodies already reéognised.'rThere are numerous accounting bodies in
Britain, and there is'nothing to stop appeals against rejection of.
recognition. The Department alsQ has to'asseSS the eligibility of

individuals who claim to have equivalent foreign”qualifiqationsi/\ (7Q$'

748. Considerations against introducing statutory qualifications

would seem to include:

T T T T R TITT T  TI TI T C Hans Rt SRRt ey | IS MRS sl




(a) given the wide variety of companies it may be

. / x
“aifricult to specify a single set of qualifications
appropriate to all of them;

(b) from the numerous arguably relevant professional
qL311flcatlons)1t is llkoly to be difficult to o
dlqtlngulsh between the suitable and the unsultable,

(¢} it is-questionable whether the Department could carry
out the task at (b) even if staff could be made Ty
dvallable, and

{a) similar difficulties would arise over the assessment
of the gualification of individuals.
749, 0 It mlgnt be argued that to impose restrictions on the cate5o§#

of those ellglbWe +o act as insolvency practitioners ﬁoulaaélmDLY 52/
,create a new restrictive trade practlce, by limiting to a ¢ertain
claés of'perséns the right toradminister insélvent estates, and that
it would be'reduoihg creditors! rights'of'choice withoﬁt the prospect
of a material benefit in checking abuse. There is also the risk that
such a step would create a ﬁew bureaucracy of fhose'required'to |

administer the system.

Qur conciusion .

750.  In our view, some form of control is necessary. It is

essential that measures are introduced to ensure a high standard of

~competence as well as integrity in the persons who are eligible for
appointment as insolvency practitionérs.  The ex1st1ng system is too.

open to abuse to command public confi é.

We do not regard
“arguments against control as comne111ng, we think that it should
be possible to establish a measure of control which would not be
difficult or expensive to administer.

-7 -
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The position in other countries d\ifﬁ¢“ﬁk - e{{ﬂ{ kazwd/@ﬁ _
751. - The patternfthfoughou+-Europe iJAs1m11ar to that; ﬁ;;é 1n_,A@§pw

France, where the Court app01nts the equivalent of a trustee or

liguidator from a cadre of profe551onal "syndics de falllite", a list
of whom is'maintained“by the Court, and whose names appear on the

list as a result of examination and experience Members of the cadre
It L

are excluded from gevtawn commerc1al activities. SﬂpuL.??mJLéo ot it

tond  dllr MO&UK Wm
m[w %Mw% /

. Under the Canadlan Bankruptcey Act which applies to both
individuals and companles, there is a llcen51ng system for trustees
in bankruptcy. Licences are granted by a Board, which conducts an
loral examina*ion conﬂerned.largely with practical insolvency problems.
Boards are oomposed of four membeTS' a representatlve of the Federal
;Superlntendent of Banyruptcy, a representatlve of the PrOV1nc1a1
Saperlntendent of.. Bankruptcy, and two 1awyers sneclallslng in
insolvency law. Confllcts of 1nterest are avoided by EXCIUd;nﬂ
chartered accountants from Boards. Boards have powers to revoke
licenees and exercise a general disciplinery Jurisdiction over
licensees. ' We'understand that the appiicant for a-lieence must
_demonstrate.a ﬁhorougn knowledge of bankruptcy Jaw ard its application
and have substantlal business eYperlence, as well as satlsfactory
financial and other resources available in order to administer
insolﬁent estates. In almeost every instance a licensed Trustee in
Bankruptcy is a chartered accountant or a llmlted company associated

with a flrm of chartered accountants.

753. ; A form of registretion; similar to that used in Canada, is

in operation in Australia and in Singapore. However, in almost every -
bankruptcy in'Australia, the Official Receiver carries out the duties
of trustee. For example, in the year ended 30 June 1979, fhere was a
total of 3857 new nankrupt01es,of which 38&6 estates were administered

---8—
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by the Official Receiver, and 14 estates were administered by registered

trustees.

754 . _' The position ihrNew'Zealand is similar to the present
position in this country; that'is,_bodies corborate and undischafged
bankrﬁpts aré not quaiified:for appbintmeht;-with fhe pro#iso that an
'ﬁndischarged bankrupt ﬁay act under an appointment made by_Order of

UEA et b

the Court.

Form of control

755. = There are étf e possible ways of restricting by statute who

may act as an insolvency practitioner:

(a) by Drescribing minimum qualifications for those

'ellglble to be appointed: (&,rﬁyqukaﬁAJU%

_(b)_‘by lequallfylng certaln classes of persons from _

"-appqlntment,_

(¢) by a cﬁmbination 6f (a) and (bj\m
@)

Our provosals

o - 4\‘.»- s s
L Asriag A \.‘,iﬁ"i’/i Ve 2‘*"’*”-""&/ ‘: i Mg e T
[ X
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-756. We recommend that the system for controlllng the ellglblllty

of 1nsolvency praCultloners should combine disqualifications of cartaln

\Jvclasses of parqonu with & requlremen+ of certain minimum qaallflcabﬂons

7
ey

/7

BEy
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757. We do not support the intfoduction pf a liCensihg system on
the'Canadian pattérn, which we regard as both unsuitable and
unnecessary for use in this country. We‘support the Department's
view that the.setting up and running of examining boafds would be too

complex and expensive to justify the probable benefits.

Qualifications

758. We recommend;that an insolvency practitioner shall, unless

-,




" .

‘falling within the transitional provisions set out belcw, be a member

of a @rofeséional body apbfoved by the Department of Trade. To
qualify for peossible inclusion in the list of accepuable professional

bodies_the followlng cordltlono must be met

7 |
-{a) the body'must have a written constitution which includes
a satlsfactory code of ethics covering both the .

. '_ general aspecte of the profes51on znd the spe01flc

P«iﬁbaxbww' ~aspect of 1nsolvency,

tgq (b) the membmrs must be subJect to an effective disciplinary

-.bgﬁy w1uh adequate powers to deprive defaultlng members

" of their right to practlce,

\é}(c) _membérs who are in practice must be %Engred to hold a
current p%aet%ﬂang certlflcate renewable annually, ﬁ?
.and to comply with that part of the code of ethics | |
which deals with accounting before their practising-' t

certificate is renewed; and
‘?d) entry into the prefession must be by cempetitive
h@\' examlnatﬂon which 1ncludes a Daper on "Inse;vepcy"’] :

Exwarlence

759. In addition +to being a membei of an approved professiona1'

body, a person must- have been 1%@practlce for five years prior to

%g:;kg as an 1n50ivency practltloner.

Eyxamination

§ ' prrese ) | '
(] 7//¥2;6O We are lelaed on the requlrement for a paper on "Insolvency"

in the profe581oqa1 examination$. The majority of us consider that

\é“\ there should at least be an optional paper on "Tnsolvepcy" éﬁd hat

aﬁ—iﬁS6%#@QQypp%&e%i%iUH@f‘gﬁﬁﬁTd“haﬂa_iakenﬂandﬁﬁaS%edmth&s~ﬁ3?6¥%w

.M, |
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Transitional provisions

761. To cover those people who for many'yeéfs have acted
“competently as liquidators‘and.trﬁstees we recommend fhéﬁ the
Départment'of.Trade shoulé:be authofisedito-approve individuals,
whether qualifiéd.in anf profession or ﬁot, if'they héve for the
previous five years-competently-undertaken_theIduﬁies of liquidator

or trustée_in respeét of not less than an average of fife:adminis—

. trations a year. Ve ;egafd this as a duty which properly falls to bé
done by the De@arfment,'who'are - or shouid be - the recipients of.éll

complaints against insolvency practitioners.

Compulsory bondihg pnd Mm#ﬁkwdi%'7m0u44wmak_ ' B ) | ?(f
762. At present, a ligquidator in a cdmpulsory winding up or a_'

trustee in bankruptey is not capable of aéting' until he has gi#en
security in the prescribed manner to the satisfaction of the

Department of:Trade; This is nbt a requirement in thé case of appbint~
ments ﬁhich afe not subject té the jurisdictidn,of the Court. We
recommend that the distinction should be abolished and that the
appointment of all insolvency practitioners should require to be

covered by insurance against all types of fraud, dishonesty and
professional negligence. | ﬂji_é%ﬁj /ékﬁf

763.  Under existing rules security may be given in each separate
winding up or bankruptcy administrafioh; or be generally available
for any administration in which the person giving securityrmay be

appointed. We understahd that:the_Department has declined to make

‘use of the power to take general rather than specific security.

764, - We consider that there should be -no delay in the ability to

accept and act on any insolvency appointment by reason of a need

to obtaii{pover or to agree the'ambunt thereof with any controlling

-1t -
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authorify,'whether the Court or the Department. We can see no
objeetion to globalleecurity covering all appointments taken by a
practitioner; renewable annually, provided the amount;of the cover
is adequate. We have had discussiens with members of the insurance

profession and we belleve tha+ the insurance market w111 be able to

. fr,zp7
write an approprlate nollcy/t ,%A#Aﬁi/&dL¥MML o ﬂi;mueé{

765. We accordlngly recommend that global securlty, as outllned
above, sbould be a quallfylag requlremenu for all 1nsolvency ' |
practltloners. The 1nsafer should be required to issue a certificate
on a'basis and'wording to be agreed with the.Departmeﬁt, and subse-
quently; to inform the Departﬁent if he is not willing to renew covef,

- or if any premium has not been paid.

766.  Since the fieed to obtain cover will no-longer be related to a
particular appointment, the question of charging the premium to the
estate will no longer arise and it will be paft of the practitioner's

~overhead expenses.

Disqualification

767. We recommend that the’follewihg persons should be automatically |
dlSQhallfled from actlng as 1nsolvency practltloners.
(a) anyone in respect of whom an insolvency order
- ig in existence;
(b) anyone who is prohibited from acting as a director
of a limited company;

(c) a body corporate,

thim.} MW‘%MW/‘SWW whene I

PMW*“A Whahhga(dﬁ - an offlcer (1nc luding auditor) or former efficer,

or an employee or partner of an officer or former
_ : or
officer of the debtor company or its associated company;

9 | ’
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(e) an-employee or ex-employee of the debter, or

7 : Al
99 . . if it is a company, of its a85001ated companies; and

- uiui&k@ wef” &;Jhuq m&
Chﬁgqg (£) a credltor, unﬂ%”kagiaéywvmé;meuh A /X/kbﬁWV£ |

g) g v

768. - By "ass@cxated company" in the previous paragraph we include
any cgmpany relationship which might be present, such as the
. subsidiaries and sub-subsidiaries within a gréup of coﬁpanies. _
MW R o oMt This. 2 o4
Jointfapvointments - ) ' - :

769. .Cases have arisen where, because of the nature of the
: insolvent'S'business.or'property, it has been found desirable to
appoint a particular specialist,'usually as receiver Or.maﬁager.‘ We
recommehd'that'such an apppintment should -enly be jointly Withee -
>< qualified insol#ency practitioner.‘ The specialist coneernéd should,
however, be- nubaect to the restrlctlons set out in paragraph 767(&) (b),

(c) and (£) above. o _' R,

«

770. We are mindful of the need to keep the 1nvolvement of the

Department of Trade_to a minimum in the control of 1nsolvency '
practitiohers. We recommend that it should be an offence'to act as
an insolvency practitioner if not qualified, punishable by a
substantial fine per'dlem. Any interested party should be entitled

to challenge the qualifications of the practitioner and to bring the

(“ matter to the attention of the Department [ or the Court?_ 7. X
77 The Department should have ’; specific obligation to

supervise the work of insolve practitioners, but it would be

obliged to investigate an_ complaint.

/\ RP ‘“?"ﬂ ??Llwm
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have the right to ”?

772.  We consider that the Department mus¥
_wi%hdraw its approval from any-insqlvenéy practitioner. We recommen

that the grounds for withdrawal should Anclude:

(a) failure to comply wiAh any provision of the

law relating to hifg duties;

(b) loss of hisrigﬁé/to practice as a member of

an apprové@ bgdy; or

B\Mre

(c) 'becomlno subgect to dlsquallflcatlon téﬁ;JWQf

_ K [What about appeal? ./ ltﬁﬂ l ( 1uj
Voluntary winding up | _ : | Vha&va%y;*j5 

773 We have received-numerous complaints cgficerning the

admlnlstratlon of com anles under what 1s a¥ present termﬂd members!
Le n Q/QﬂmmME a&.ddﬂ;hnmmllJumJ%)
voluntary w1nq1ng1ny It would seeth that abuses 'in thls field are
increasing and that all too frequentlv the company in duestion is'
not in fact solvent We believe that much of the criticism of these

ek
admlnlstratlons would be allev1ated if voluntary liquidators were

subgected to the same qua71¢y1hg requirements and dlsqua11¢1caulons.
as we have put forward for insolvency practltloners. An additiongl |
advantage of such a proposal is that if a company does have to Q:E;:¥%§
_from a voluntary wind}ng up to an insolvent administration, the
'voiuntary ligquidator Qili be qualified fo.cdhtinue fo act, if the o
creditors so wish, '|ﬂ¢a¢¢ﬂkﬂ¢u,44kwua %/ﬁ4¢mmkﬁi~3umnmviiq{ %D/%mﬁk
hndodq AR aﬁ#Wh~iL4~f

O !
T, We therefore recommend that the QUalifying requirements_and |
'disqualifications which We have put‘forward should pot only apply to
all types of iﬁsalvency praétitionﬂr. but shoul%@apply to the .

11qu1dators in voﬁuntary winding up proceedings.

(n mando V. 4, }ikﬁ.wumﬁ'[aaﬁﬁm
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