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INSOLVENCY LAW REVIEW COMMITTEE_:
Note To Members |

:CHAPTEQ"6 - TNSOLVEECY PRﬁCTTTIONERS — POWERS AND DUTIES

PnCTOSed are two copies of the aoove~ment10ned draft. I thlnk the
Report will be more digestible if this forms a separate chapter
from "Quallfv1ng Requirements" (Chapter 15).

I am not Too hapny with the draft, it has been rather dlfflcu1*-*o

prepare because we {and our conuultees) dealt with the powers and
duties of trustees, voluntary liguidators,.- comnulsory liquidaters
and receivers separately along the lines of existing law, whereas

there is & need to think of them all in the context of one Insolvency

Code covering our proposed procedures. At the same time, we would
want amendments to 'powers and duties' even if our new procedures

.are not acceptable and even if thore is no harmonisation of 1nsolvency

codes.

The chapter is 1ncomplete in that I have yet to prepare a few paras
on the duties of receivers and administrators respectlvely But it
would be helpful if I could get views on the draft thus far and,

in partlcular, if the various 'Notes' could be resolved.,

Eric is addlng this to the rabldlv 1ncrea51ng list for con81deratlon
on 13 July .-

T H TRAYLCR
Secretary
25 June 19817
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Y CHAPTER 16 S .}”4+ |
INSOLVENCY PRACTITIONERS - POWERS AND DUTIES |
Introduction ' |
'1' The powers and duties of a liquidator in a compulsory winding

- up, a—liquidator in a voluntary winding up and of a trustee in

ba%iruptcy are fairly well defined in the Companies Acts and the

s
: Bankruptcy Act respectlvely. On the wholeimany of these provisions :

are sa+1sfactory and we shall refer only to spe01flc matters. where

we conslder the ex1st1ng rules should be extended curtalled or

'modlfled. :Me have already made some observatlons about receivers

and managers 1n Chapter 8 and we shall refer to their powers and

duties in greater detall. We shall also draw attention to the:

ﬁrespons1bl11t1es of the proposed admlnlstrator (see Chapter 9) where

they differ from those of a receiver and manager..

2. “ In'a'number'of matters'the'powers'of a liquidator or

trustee are subgect to the prior sanctzon of his committee of

-‘credltors (ab present called'”the Commlttee of Inspectlon“) or,

where there 13 no cemmlttee, the Department of Trade or of the
Court. We deal with such "Committees of Creditors" (as we

propose to rename the Committee of Inspeftion) in the next
e

chapter; suffice to say at this sbage thab, in relation fo the

exercise of their pomwers, we comsider that the’requirement)for
~ ‘

such sanctlonscan be dmspensed with, In reaohisg this decision,
e
wlth 1ts necessary dxmlnutlon én the element of credztor control"

we have borne 1n mlnd our proposals for oomprehenslve qualifylng
requirements for all insolvency practitioners and our proposals

/
for impnosine upon them the statutorv duties of care which are

ik i




-of'criteria;'this'has not'happenﬁed in the field of insolvency
administration. The Bankruptcy Courts, in particular, have'cho::;fg;t
' necessaridy to go along with the flej/bf legal development.

. h .. We consider 1t hlghly de51rable that the duties of all types _fﬁ
of 1nsolvency practitioner (1nclud1ng recelvers or managers) to the
debtor,‘credltors andaither 1nterested parties should be expressly
defined in accordance w1th the way that the law has been developlna-

generally.

.stand,and it,ehould be possible

yorsibilities Parllamen+ has selslthejqwth

V@N[_- People ought-to'krow whre the

to flnd in the statute what re

modern 1eglslatlon ge rally.

_ W" ]
=B Atg f%géﬁf‘xt‘is W i for a bankrupt to uake

__ \ MW“("\‘“ m(? mbuf
h l any actlon agalns hi's trus ee‘z Section 80 of the t of 1914 .
73

hﬁuj previseen Eéijthe-banhrupt, or any of his credltors,'or any otber

l”ﬂN$¢ person who is aggrr;xsd by any act or dec151on of the trustee, %o1¢n?
\apply to the Court? fﬁe Court may conflrm, reverse or modlfy the
.act or dec131on complalned of and maKe such Order as it thinks fit.
fwtmnmmq S | o
/ Fhis prov151on dateemback tb-1883, Préerfte—thataaaee, even iéLiuL
‘there was a surplus for the bankrupt or, but for the trusteo‘s action ]-
or lnactlon, there mlght have ‘oeenS a surplus, the ban_kruot as no
s ) R 1nst1tuteﬁproceed1ngs complamnzﬁg about the orustee s

mlsconduct. The 1ntrodnctlon of what 1s now section 80 would appear -

/\,

to’ haVe done 11ttle to improve tae sltuatlon we were 1nformed that

there is tﬁ—£ﬁﬁ% no reported case ‘where the bankrupt has successfulls '
? Mfﬂ o e,

. W g/..l/‘/lfw‘)\-' -
invoked the 3urlsdlctlon under that sectlo; e Courts have = [, )/
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f\?‘c";? i L Lot
conSLStently adopted a narrow constructlon of the prov181on so as,

7

in practlcezﬂﬁo deny the bankrupt any effective right of cagg}adij;
p "] 7
~in all but the most exceptlonal cases. t would Seem that the
-ex1stence or real probablllty of a surplus is a prerequlslte of the

bankrupt's rlght to move the Court on questlons of administration

(Wigllams\and Mot HaE;gn\QE‘§9?§>_£Egz’f;gqgr%é§ﬁ1’ M single hhtn4baﬂ(
Lo 470 Dethle..

creditor seedlng to 1mpeach the trustee s admlnlstratlon must M?;&apu>

apparently show that the trustee is acting entlrely unreasonably ééj)“WZ?v'

07/7\;4%;/\ i’j)\/\/ék" — it W%

8 - The questlon of a duty of care was dlscussed in the Justlce

. Report on Bankruptcy, where the’ suggestlon was made that_the_duty oWed,”.
by a trustée'in'bankruptcy to the debtcr;‘as well as to the'general
body. of his creditCrs, should be a-duty of the utmost good faith

, gi\}ing riseﬁtQ‘ExgiEff_gf action on the part of the bankrupt and
the credltors for breach of statutory duty,

i T

1f default has been made

P ff*w'fff“iffmeMfmsaas
R
N‘ 9. - while we support, generally, the proposals put forward

e Py "Justice™, we would not go so far as to suggest that the duby eam
of a trustee - or of any other imsclvency practitioner - should

- faith. In our view, such am obligatlsn

be ane af . OF :
would go heyend ardlnary flduc1ary ‘duties, and would imply in

partlcular a duty ta report and dlsclbse akin to that owed by one
partner to another, OI. by an assured to an 1nsurer. Ye do.
_however, consider that the liquidator or trustee should owe a
certain Tiduciary duty to the debbor, to the credltors,and to
other interested parties; the extent and characteristics of that
duty will, we think, vary according %o the person to whom it is
.oWeé. | S "
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' 'Ean toWards?/ ent, there mlght’be a d- er of numerous actlons_r
_ partlcglarly b;iiéd;v1dua1 debtors against their trustees. It /a
well known fact tha;\not only individual debtor >, but also e dlrectcrs'

| of insolvent companles?\%:farlably take a very opti x///kh

-f cbmiﬁ'ﬂthLamli
; value of the avallable asgets, It the trustee or 1liftuidator dld not

realise theﬂéésets at the/valng put in the stateﬂe;t cf a
1nsol:en€/;1ght well feel tha2>$gzggfias : ;

for complalnt

11 . We do not regard thls as sufflclent reason for precludlng the

istic view of the

1ntroductlon of such 1eglslat10n, but there must be a siffing process
to prevent the llculdator or trustee from belng constancly prone to
attack. This can be achleved by provmdlng that a debtor (or debtor
:company) should not be allowed to brlncr such an aCulon w1thout the
leave of the Court |

['NOTE -‘What about similar actlons by creditors or other 1ntere5ued

part1es¢_ Shculd they also first obtaln leave of the CourtO_]

.., 12 In the preceding paragraphs our dlscu831on has centred upon the
_ llquldator or the trustee. The p031tlon of the recelver and manager
has already been con51dered (see paragraphs 4h2 to 454). Ve see no

R

(7_ reason why the same duty of care towards the debtor ;g;pany, the

B - creditors and other 1nterested partles should not bejrequlred from a//
A _ :
fut fpaceiver. ' ™ : _ L R -

Recommendatiohs : S :"'. | $Lb/ylj 74 pCivhﬁrﬁleka

13 Ve recommend th L M At ““—nAAayclad q
(a) thezduty of al quldator or trustee owed to the
' debtor, the c“edltors and other 1nterested oartles

should be 1a1d-dcwn by statute;

. :;I;;’I-W: S mm.‘i_“" A )
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) (o mwu-ﬂ) |
his duty should be to act in a fiduciary

N . ’ |
acommer01ally reaso 'ble manner,'ku_GNwHyiwc;i
& fricend

e 0.5 Pty b q
PSR shoulajglve rise to,érzause 1 ;&%*

\__Jw Vi
¥n the part of the debtor (or debtor

B be  , "_ Zade sustalneigl consequence
thereo%‘%{ :."':b m‘; ﬁ g Y ¢ & _

(d)_,the@prov181onfshould asply to all 11qu1dators

and admlnlstrators éué”ﬁg‘a_,’:f"___j .
'VQ“\ ARy m&'@&?@

'General respon51b111t1es

14 A dMany ‘powers and dutles anply both to 11qu1dators and - trusteos,

some applywaxpa,ahould\aﬁpiy - also to recelvers. Some §ppli to | 1
i% Q ﬂwm/-

_llquldators in compulsory w1nd1nv up,but do not amplﬂﬂ
to voluntary llqulaators. Some ‘provisions whicn ‘have the same 1ntent10ni
differ in thelr wordlng as between the Companies Acts and the |
'Bankruptcy Act Some prov1510ns 1ay down different tlme 11m1ts |

w1th1n which %ﬁﬁentlcal duties shall be carried out dependlng upon

' whether it is by a llquldator or by a trustee.

15 We consider that +here is much to be galned by harmonlslng tne
various prov1smons 50 far aifzg:;g:g;%gg. The 1ntroductlon of
comprehen51ve quallfylng requlrements for all 1nsolvency practltlonors

. should enable_much of thiﬁdetalled superv151on by the-Department of

-5 -
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Trade to be dispensed W1th,

to +he DOWARS

2o T..s relating
p?EEtTtioﬁers.I_
S, J\{/LMNMMJMJ V//

'16' Ye c fﬁreeemmenéﬂ,] that there should be a 81ng1e aroup
. f\,—’_;' .

- of prov151ons settlng out the powers ‘and duties of all persons who

are admlnlsterlng 1nsolvent estates, followed by separate prov151ons '

‘ to cover respon51b111t1es whlch ao not apply unlversallv.

Control by the Deoartment of Trade

17 ' Section: 81 of the Act of 1914 and section 250 of the Act of 19&8
enable the Department to exercise control over trustees in banxruptcy
and llquldators in compulsory winding up proceedlngs and to 1qvestlgate

Az Ny Liwfpagit) fon
'complalnts agalnst them. Ve recommerd that, ‘section, 250 should apply

B

AN S

T gl sy e

/1'- fka/ﬁ-?m‘—w@» &/W(/C .[r’{,..[&

'to all llquldators whether actlng in a compulsory or a voluntary
winding up. [:m& Mz\gu Pi 6u/_5 k’ww/,\ -”W"’"_- - WW_-LV. 7

>

18  In the context of the more Stringent qualificationsb f all

"‘trustees and llquldauors, this should not prove to be a heavy‘burdenl
el fe

and we think that tnere should be aocess to the Department to reglster

‘a bona ILde complalnt_even in voluntary proceedings.

:[TNOTE‘ Do we 1nteud this to apply to our Voluntary Winding Up, ie.
_the present Members' Voluntary Winding Up°,/ L&M4V%¢VL Ly /f'

. . | AM?~ Fony, e 7‘{-\‘9 o b;:-; /A’\zv-’:.’x,,.;\w“' ‘&@ ;MH
. Control by the Court _ o

19 Sections 245(3) and 246(5) of the Act of 1948 both deal with
control by the Court in'a compulsory winding up, enabliné application
to be made to the Court_conoerning the.liquidator's administration.

. Section 245(3) is wider than.subseotion,246(5)\iu so far as the former
-applies to a proposed eiercise'of‘p0wers, ut it is narrower in that

-6
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onty a creditor or contributory may aoply, whereas under subsectlon o

2L6(5) ary person aggrleved may do so. ' :j%i'

20. Section 307 of the Act C€619h8 is intended *to provide the-
company, its shareholders, and,creditors the means of access to the

A A
~ Court in a voiuntary'windiﬂg up,"just as in a compulsory winding ﬁp.'
‘The wording of this prov151on, however, is culte dlfferent from +that
of the other prov151ons referrnd to aboveiaﬁd 1t would seem that it
is not de31gned spe01flca11y to dea1 W1th grievances agalnst the

~ liguidator.

21 Section 55 and 56 of the Bankruptcy Act 191L (whlch broadly
.corresnond to sectlon 2&5 of the Act of 1948) do not contaln any

prov151on 31m11ar to subsectlon 2&5(3) Sectlon 80 of the Act of

' 191& is, h ver, 51m11ar to 'su sectlon 246(5)
_ ‘A
| | Tk zéf/l
22 - It would seem that, at uhe very least, some ratlonallsatlcn is
necessary.. about—the-lack &

c}ari%y7dnd harmonlsatlon i the insolveney ﬁodegiL_We consﬂvéﬂ%that
uhlS 1s an example Where one simple prov1sxon covering all classes of

lnsolvency Dractltloner, 1nclud1nv receivers and aamlnlstrators,

A A L)

8

should bhe introduced. ' [

\ﬂ(\r \)«\ o

Personal liabilit | oy _ S
y ' "“Vé' -6 [.—' n

&

25 It has been suggested to us that the liebility of the liguidator
 {br truste%]in a particular case should be 1imited to the extent of the
assets in ‘his hands. Wé do not agree. This would be unfdair, in

articular, to third parties dealing with him. He is presently

b -
q inid. proprocdsy, @/,ﬁ
dentitled to an indemnity out of the estate if he has acted preperiy; '

| “Mth%hp\
1if he anurﬁalla ilities beyond the ettent of the assets he does s0

L ,
/ _at his own risk. gf“ﬁ:ﬁ:j::@£ ’%7’ a“ﬁﬂ ankz 9fiAJ
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?eglstered land

" 24 We have reoei d-submissions [—frOm.iAQOIVency practitioners_7

that a trustee in bankruptey or a liquida r'should have powerto

require the Land Registryfo dlsclose th nemes of the reglstered

f-owners of Wand and property
25 The position in:Englaﬁd as wa derstan& it, is that a folio
..1n the Land Reglstry cannot be 1nsp:ct'd w1thout the wrltten consent -
of the reglstered owner.' In Irel | the Land- Reglster has always
'been open to general publlo 1nsp cti on. \\\:
['NOTE. The subm1ss1on which came from Mr R B Knlght (C17) was
'ohanged by the Accountants' Panel to%g1v1ng the llquldator power to |
search the reglster (as in Ireland) ' We reJected this (by a maaorlty) '
';because we were: agalnSt glVlng the 1;qu1da+or any "Flshlnc“ powers.
'John Hunter, 1n support of the proposal, p01nted out that there wou1d -
be no breach of confldentlality of the reglster 1nvolved as the |
liquidator or trustee stands in placegof the-registered owner.

.In the,Report should_we.

(a) omit all reference to!this submission, or

_.{b). say why-we-rejeot it,'“fishing" doesn't really :

tie in W1th aSAlng the IR to disclose, or

(c)' support the orlglnal proposa17_7

Emplovment of sollCltors

26 Sectlon 245(1)(c) of the -Act of 1948'requires the sanction of the
Court or the committee of inspectiOn for the appointment of a
sollcltor to ass1st the llquldator. Section 245(2)(g) requires no

such authorlty for the app01ntment ofian agent‘to do any business.

which the ligquidator is unable to do himself. It is difficult to see

\><i\ the reason for this distinction.

4

F
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broker%~aad other personf" are requlred to be

B 4 cwﬁ'u’fi

2'7 %Sectmn 56(3) of the Act of 191 reqwres the trustee in

bankruptcy to obtaln the permissiod of the - commlttee of 1nspectlon

before employlnﬂ a sollcltor or Ather ageniﬂ'to take any proceedings
or do any business whlch may _ )
W /M&JWT?M 'ﬂz//fmy/ﬁawlﬁy M?M"/&-

P
In the next Chapter we put forward proposals whereby/a commlttee

) Vm;r

e sanctloned by the commlttee.

of credltors (and shareholders ‘where appllcable) ‘should be. kept

N P,z Eﬂ% .
;1nformed of the progress of the admlnlstratlon, and alsewgiv&égfggggu?-

to the Court if they are not satisfied. In view of this,

}

W@ consider that sanction to employ a sollcltor is no longer necessary

Bt
and the tlghter control/éﬁ who may act as a llquldator or trustee

The llquldator (or trustee) qoweve

shoul be requlred to inform the
o armsnsace g By

and K 1;nuaxcrﬂﬁygaf

commlttee of his 1ntentlon3' if he maaori;z_gre opposed to the
G ey / fliinds, iﬁﬁ:ﬁ@ﬁu

actlon he proposes, he should only be able to proceea wesﬁ/ e leave
of the Court. | | | o

‘Taxation of costs

29 Thls 1s anorher matter where the rules relatlno to dif fferent.

1nsolvency proceedlrgs vary and wbere, in our v1ew, they should be

: harmonlsed i’In a compulsory w1nd1ng up, ééﬁﬁln bankruptcy, all bllls

N mmft@u 3

- and charges of "s011c1torg manageﬂg, accountazgﬁ, auctloneer .

Cﬁg@/;g h&dn %hkhﬁ

ore oayment /

'
In a voluntary w1nd1ng up,there is no taxatlon unless requlred by the

llquldauor'and we have been informed tnat thls worvs qulte sat1sfactor11y

30 It has been suggested to us ‘that all costs, together with
aopropriate‘information should be submltted tTo the committee, and 1f
approved by them,'should be paid w1thout taxation. We agree that it

is unnecessary to requlre taxatlon 1néevery case, but we see no reason

- to impose %ffM:?Sk of apxrov1ng costs /n the committee.)




-3f ‘We recommend thatothere should'be no requirement for the
,taxatlon of costs in any 1nsolvenoy proceedlngs unless required by
./]/V\W'\lﬂ\-(/\_/

: the ligqui dator, the trustee,_or the commlttee (or a reoresentatlve qg' :

' BorrOW1ng pOWers

by the'Acoountants
took ILRC 140.

-56(1), ur(q(;,»

Power to grant 1eases of the comoany s oropertv

33 Ve recommend that it. should be made cTear fhat a quuldator

has power: to grant leases of the company 8 property, 1f that w1ll

assist in tﬁ% beneficlal reallsa+1on It may be that the words in
.subsectlon (1)(b) of section 245 and 1n sectlon 281 "necessary

'.for the beneflclaL WLndlng up"- are too restrlctlve]and that "conducive

- to the bene¢101a1 winding up"shoqu be substltuted

The position of the 1iguidator in relation to individual creditors
or shareholders ' '

34 We haVe been 1nformed that problem= have at times arloen by
'réason of the fact that the- llqu1dator is only concerned w1th the
property of the company and the rlghts and.obllgatlons of the company
"as a legal entltyland is not regardea as a trustee for credltors or
shareholders to the extent that mlght_be thougnt desirable. This
means in practicn that a 1iquidator is frequently unabie to take
proceed ngs in the name of the company because only the: 1nd1v1dual

N | | - 10 -
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rights-of the creditors or shareholders are affecfed and they* -.“;_;"
themselves are either.unwiliing or uhable'to ﬁake individual'aotiOn.
It has been suggested to us that the llquldator should have the |
power to brlnﬂ proceedlngs not only in uhe name of the company but @&m

in.the nameSQf credltors or shareholders. We cannot support thls

_pro;msa'1 .The ¢act that 1n certaln 01rcumstances Statute has oermltted

the taklng of action in tne name of a. company where the company s

usual execut1Ve authorlty - the board of dlrectors - has failed to |
aofivate the company, is no precedent foraenabling a liguidator to
take'aotioh in the name.of‘creditors Or:shareholders.

35, In the first place,fthe company is an artifical entity and has -

A

#\;person as plaintiff. Action for_a whole body of creditors_or_of

&\

to'be-moved'into action'by someone. If the dlreotors will not act,

Justlce may well require the Department of Trade. or the Court to

cause the company to take‘proceedlngs. ‘Shareholders and - credltors;

on the other hand, will be able to look after themselves. In the

second place, action in the name of a company involves only one

-shareholders 1nvolves proceedings for many plaintiffs who_may be in

entirely different positions - on any comparison inter se - as regards ]

their claims against directors or others. One shareholder may have
been a sharcholder for a long time; another for a short. One creditor
may have had one representation made to him; another creditor another

representation.

36 At the same time we appreciate that the general body of shareholders
and of credltors often have no 1nformat10n, whereas the liquidator has.
If a 11qu1dator has a statutory.duty to oon51der whether,_apart from

thelcompany'having claims against directors or others, t sreneral

_ Waaua-edres
- body of snareholders or of creditors hadﬁ then it would follow that

1n approorlate 01rcumstances a llquldator could properly expend sums

- 11 —:
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& Arvoete

in drawing sharsholders' or creditorst® attention to;Wrohg—doing and m~
: - o - : ¥ .

providing them with necessary information. The initiative oz taking

eotion or not, however; should remain entirely with the shareholders

or creditors'themselves. - After all,ithey will have to foot the bill.

] consider that this is the right approaoh end‘We aocordingly'

- recommend that such a statutory duty should be 1mposed upon the

11qu1dator. ' e . _.' N\ v
B -__SQ{ﬁﬁf

Dividends to c“edltors'

37 quuldators and trustees app01nted by the Court bave authorlty‘
-to exclude from'any dlstrlbutlon those partles who have failed to

o _

- establish their claim to the satlsfactlon of the 11qu1dator,Ltrustee_

_.orLCourt within a certain llmlt of tlme At present a liquidator in a

cred;torsf voluntary w1nd1ng-up cannot make a distributionfwith

: complete safety other than'by an Order of the-Couft}following an
‘application to the Court under section 307 of the Act of 1948. Even

then,the dlstrlbutlon may be thwarted by reason of clalms notified

“Just oefore the distribution is made.

38 - We recommend that the authority in this matter presently

enjoyed by-liquidaﬂnthand trustees ap?ointed by the Court should be

extended to veluntary 1lou1dators:u1éged1tors' voluntary winding up

pmwuuﬂvp(' 53
prooeedlngs'ythe%—*s llquldatlon of assetsz and also to receivers

and edmlnlsuratori. o ﬂ\tm Law al: w/‘fgfcg‘ggf

AN

Petition to wind up compulsorily a company ih'voluntary liguidation

39 There are restrictions on what part the voluntary liquidator

may play in connection with a petition for compulsory'winding u§

presented aftft his app01ntma35(see, for example, re Lubin Rosen {19252

Z 1T WLR 122). Thls 3¢ that the voluntary liquidator should not

oppose the petition’even if instructed to do sc by the committee of

- 12 -
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_ inspectlon '
40 Eﬁﬁéféﬂ%IY‘ the voluntary llquldator should leave it to

. g/ t£ﬁ4
individual credltors to oppose a'pe%itao unless he g to the

'trouble of- olrculatlng all the credltors 1mpart1a11y and reportlng on

‘the views he obtains. "However, it is thought that in practlce many

courts do take aocount of the VleWS of . the voluntary 11qu1dator and,

-
because of the s%rae%urES'on what he m f do, we thlnk that it WuUld
ube deSIrable to suell out what steps he s en?&tled to tako in the ,.-%

i

.olroumstances._

41 Wé'therefore recommend-that it'should'be provided'that the
11qu1dator in a voluntary 11qu1dat10n (or in a 11qu1qatlon of assets)

'”should be entitled to be heard by the Court in relatlon to aﬁ_gqeylhaw4EL ¥

: G A o £
subsequent1¥(preseu$eér§e$a£&on for oompulsory wandang;up. and also to - §
7oppose the Eeggtinn at the request of the commlttee of oredltors S @
Destruction of booka and papers
L2 - The oommi ee of credltors should . not be 1nvolved in matters

- relatlng to the dlsposal of books and papers Ue recommend that the o g

WL&/&F & ' _ &
llquldator should have power to destPO{quO£S and papers two years .

from the date of dlssolutlon of the company, hav:Lnb given twentyelght

days‘ notloe to the Deoartment of Trade unless ear11er destructlon

has been authorlsed by the Deuartment Zh442:ZZ:L‘ éofbﬂam &ﬁﬁﬂﬁﬁb%% _
f %«//ﬁw | o |

quuldators' and trustees! mlscellaneous dutles

H
H
H

43 Ve thlnﬁ that uhe/dutles of llquluators and urustees in general;are
adequately defined and do not requlre radlcal amendment. r“}:l‘ls view

seens to be supported by the suom1b51ons ?rom the general public.
"Nevertheloss,-we propose changes in. oertalr areas, partlcularly under ‘ ;
the heading of aocounts, meetlngs and. 1nformatlon to the creditors.

- 13 _
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L A& /rin a credltors' voluntary wmndlng up, at the end of the first

and every subsequeat year, ‘the llquldauor nmust hold meetings of the
:_company:and of hls_credltors,-at which he_must present an account of
‘his‘acts and dealings and of the conduct of the”Winding'up.' The'
'"liquidator must also submit an abstract of reCeipts and payments to

B Jthe Department of Trade at the end of the first jea7,and half—ﬁeariy

| thereafter. ‘Final meetings must-be held.at the end of.the liquidation;.

Inla compulsdry 1i i ; “, after the first meetlng of credltors,‘

~there is no requlrement for anj further meetlngs, although the Court,

'or one—tenth in value of the credltors, may require the holdlng of a’

meetlng (but rarely do) Accounts are-submltted-to the Department of
Trade half—yearly and, although there is prov151on for thfﬁr subm1s31on, |

.'to oredltors, the Department normally Walves the requlrement on the

_ grounds of exnense.

' 45 ) We recommend that in a compulsory w1nd1ng.up and in a creditors!
voluntary w1nd1ng up gzﬁauldatlon of assets) there should be a requ1re—_ h
.ment for a meeting. of credltors at the end of each year, 'and that a
,report should be circulated by the llquldator to crealtors beforehand
incorporatinrr a statement of account.r ‘The statement of account should |
glve a summary of recelpts and payments 1n the llquldatlon to date,
measured agalnst the figures in the dlrecuors"statement of affalrs,
together w1tn the llquldator s estlmate of further realisations. The
style’ of the accounts should be on samllar llnes to that whlch we have
proposed for receivers (paragraph 437). A copy of the accounts should

be submltted annually to the Department (1n substltutlon for the present

han—yearly “equlrement)

46 We further recommend that the llquldator should have authorltf
- to aoolv to the Court for permission not to hold further meetings and
not to submit further reports, if there is no reasonable prospect of

- 14 -
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any funds becominghavaiiable for-distribution to creditors, or if
the cost would be disproportionaterto the benefit. Alternatively,
he-should be'able'to'applycfor permission to send reports to, and
‘have meetlngs of, only those classes of credltors who are to recelve

a leldend in the l1qu1datlon._

h? The provisions recommended in ‘paragraphs 45 and 46 ‘above
should also anply to a trustee in bankruptcy (or in llqulcatlon of

assets)

48t We have recelved a number of crltlclsms about the requﬂrement
that some statutory returns by 11qu1dators and trustees are requlred
to be sworn and others are not. It seems anomalous, for example,
that the llquldator s perlodlc statement of dccount must be
:‘accompanled by antﬂff1dav1t sworn before a Comm1351oner f‘Oatns)[' ‘?
whereas no pre 11qu1datlon return of the company requlres to be ¢« A/

in thls manner.

_ h9 r' We strongly recommend that the "equlrement to Sme1b formaT
affidavits in support of the statutory reportlng requlrements of all

"flnsolvency praCtltloners should be abollshed Our pronosals regardlne"
the quallflcatlons of 1nsolvency nractltloners lend welght L better

wordlng wanted,] to this recommendatlon. zﬁ?ﬂu&Az/Zuﬁyi Wa4Zﬂ2%7(
IR 7~ ,Wtz:cﬁ W—ZMW)U

No-

50 We further recommend that on any:;;%kiﬁitlon to the Court by

a llquldator, trustee, receiver or administrator, he: may give

evldence by a report instead of by affidavit unless theeCourt otherwise
orders. This is in line with the prov1s1on already extended to Official

Receivers by the Bankruptcy Rules, 1n relation to certain arrllcatlors.

=

Py
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CHAPTER 16 {Contirnued)

Powers of a recelver

51. The powers of a receiver and manager in England depend upon
the terms of the 1nstrument pursuant to which he has been ap301n ed
anc. of the appointment itself. The powers contained in the normal
form of a debenture Creétinv a fixed and a floating charge over the
whole of a comnanj S assets have to some extent become standardlsedl

and, with a few exceptlons to Wthh we refer below, are in. the maln

&éaquate gaﬁ%bwkwj

52, However, it weuld be advantageous to give certaln powers by

'.Statute and we have made a recommendatlon to thls effect in paraarapn
494. The prov181ons should be reasonably comprehen51vn and as

'widely staueu_as possible, on the view that it is desirable that the .
receiver should not réquire-to reéort.to the‘Cbﬁrt for authority save

in spe01al cases. We believe that section 15 of the Scots Act-of 1972,
which. contalns a llst of powers, could usefully be adopted in England,

..subgect of course to the obvious modifications. If it is desired in

a particular case, that the receiver's powers should be less ample,

the instrument en%gginé-the.floatingcharge may réstrict then.

53. We consider that a receiver appointed under a floating charge
should have power to manage the company's business unless such power

is éxpressly excluded.

'54.' We recommend that the powers of a receiver appointed by the

Court should be the same as in the case of a receiver appeinted

directly by the holder of a floating charge. The suggested Dowers

are wider than those normally conferred by the Court in practice bﬁt;
o - 16 -
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as we have been rnformed the need for such a recelver to apply to
Lot

the Court for spec1a1 powers is a troublesone bu51ness We consider

that the receiver should only need to resort to the Court for

guidance on matters_of:peouliar difficulty.

55. One matter where we feel it is essential that the receiver
should refer to the Court concerns the recovery of assets disposed of

by the debtor. This matter is discussed in Chapter - .

r56; .When a receiver is appoiﬁfed it is not unusual for the directors
~to disappear, Either_E13EfEl3X,EE\EXcYEXrEfrfffE§EEEEEP' This gives
rise to a number of technical problems, one of which is the use of

the company egzzel,.pzoi gzefezj(gfii:%pn is that a receiver has no

~ power to afflx the company s seal simply because in practlce a
company's Articles of Association never provide that he may, and

there is no etatutory provision which does sc. In the absence of a
1ega1-charﬂe the receiver has to make use of the power of attorney

almost always included in a debenture, or to apply to the Court

[—Both may involve d1fflcu1ty, expense and

lay: see the recent casesq;'

‘Sowman v Pavid Samuel Trust Limited (1‘, ) 1 WLR 22 and Barrows v

Chief Land Registrar (The Timesl19 ctober 1977‘Whitford,J), the

latter of which leaveskhe law ip/an unsatisfactory state;j We
- recommend that a receiver should be‘given power by statute to use
the company seal, both before and after winding-up. Receivers of

Scottish companies already have statutory power to use the company

seals. ﬁkagf/z4{&
3 A \&Qp'

57. ~ VWe recommend that a receiver should in general have the right

to move the registered office of a company if the old address has

" become manifestly unsuitable}\or if a queorum of directors is not

available. We were informed of one case where nothing could be

done for several years although the reglstered offlce had 1ong s1nce |
been deﬁ011shedr/\ &bvvux,¢m_éiL//wa/4u¢ ‘
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h8. A receiver. presently has no powermto éxamine the directors or
other persons with knowledge of the affairs of the company. We
consider that a power to examine the directors and other officers of
thercomuany similar to'tuet accorded in a liquidation under section
268 of the Act of 1948 should be available in a receivership. Thie
would be particularly helpful in tracking down possible assets of

the company. The existing power to call for a statement of affairs
under secﬁion 372 of the above Act is in some cases iuadequate, both-
because it is dlfflcult for a receiver to enforce its productlon if
it is not readlly forthcoming and also because he has no satisfactory

means of compelllug the dlrectors to give answers to any supplementary

questions which he may wish to ask. | MMLﬁfAJMl f*”“vﬂﬁ;'.r{)z[{7
MW/F\UZ’L& 1})’ m?mf’\,/f_w{)_/j) . MLM/W&C«_( i

59. We recommend that a receiver should have a power, similar To
that contained in Winding Up Rule 106 end section 27 of the Trustee
Act 1925, to advertise for claims ariSing in the receivership and not
known to him, whether against him personally er as 1iabilities payable
out of receivership'fuuds. The latter would consist, for example,

of cohtractual liabilities incurred during the receivership but where -
personal 1iability was eicluded under section 369(2) of the Act of
1948, or 1iabilities not binding the receiver personally, since he
hed not himself entered into a contract, to pay receivership expenses
such as rent of leasehold premises subsequently abandohed, salar:i.esi,1
etc. At present, because of the possibility of liabilities unknown
to him, a receiver often feels obliged to retain receivership funds
for a considerable period before handing them over to the debenture
holder, the liguidator or the directors, as rhe case may be, unless

he can obtain a satisfactory indemnity.

60 " Representations have been made to us concerning the distinction
¥ £

for empty property rate purposes between a liguidator and a receiver.
‘ ¥ purp )
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A liquidator-(and indeed é trustee in bankruptcy) can obtain relief‘

4 ‘s N
against emptxlrate , whereas a receiver cannot. In Banister v

Islington Borough Council (1972) 71 LGR 239, it was held that a

receiver and manager appointed under a dgbenture is personally liable
for empty property'fates,'notwithstanding that he is constiﬁuted agent
of thé cbmpany since he is the peréon Mentitled to possession".

This is generally regarded as unfair and various devices are being
used to seek to avoid this liability, fbr.example, by excluding, in
his appointment, a receiver;s powefs to take possession of a particular
lproberty or, when a 1eé$eh01d property is worthless, by releasing it

from the debenture.

61.  We recommend that rates on empty propéfties should'be'treatfig P
merely as unseéured liabilities of the company or at best a. ubse;;enﬁ
charge on such-préﬁerties, since no benefit accrues to the receiver-—
Ship, the property being'by-definition unocéupied. This should
naturally nof change the treatment of rateé oh pfoperties occupied

during the receivership as receivership expenses.

62. With regard to the supply 6f services from statutory under-
takings such as gas, water andelectrici%?; we consider that the law

needs clarification and, possibly, amgndment. The British Gas

Corporation, for one, maintains th the peceiver is not a new customer
| ! O T T o K

and therefore not entitled to supdly without paying off arrearszf We

see no reason why this should Be so. The receiver should not have to

pay off arrears, which should rank as an unsecured claim, but should

have the normal right of s pply:A. wvvngﬁfﬁ%~w~v4ﬁx.

63, Section 369(1) of the Act of 1948 provides that a receiver

appointed.out of Court may apply to the Court for directions in any

particular matter arising in connection with the ?erformance of his
| o | - 19 -
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- or make such orders declaring the rights of persons, as the Court

the same orders on the application of a debenture holder as, of

Committee. A situation might arise where there is a dispute between

functions and empowers the Court to give such direotions,

thinks just. | This provision places a receiwér appointed out of

Court in the same position as a receive appointed by the CourtJ
The Jenkins Commlttee reconnnended that the subﬂsectlon snould be -

extended to empower the Court to glve the same directions and make

course, it can already do,if the receiver is appointed by the Court.

The recommendaﬁion has not been enacted.
64, We [.stro ©ly? 7 endorse the recommendation of the Jenkins

the receiver and the debenture. holder and we think it reasonable

that it should be open to either party to refer the matter to the
vaa/f/ﬁuvv\,

Court for dnstruetions. Further, we can see no good reason for the

distinction that is made in this matter between a receiver appointe

by the Court and a receiver appointed out of Court. Ve note that

provision has been made for this in section 23(1) of the Scots Act o

1972.

[ﬁote. Jenkins' recommendation was rejected by the Department \¢¢ﬁ/

- because no good reason had been put forward in support._/

\

s

subsequently proves to be invalid, or in cwrcumstanoes whlchﬂgo'not

65. A receiver appointed out of Court under a charge that

make the power of appointing a receiver exercisable, is a +resoasser
and may incur heavy liabilities, especially if he has puroorted to
act as receiver and manager. The Jenkins Committee recommended that
the Court should be empowered to relieve a verson so anpointed,

wholly or in part from any liability he may incur, provideiz%he act

- or omilssion would have been proper had the appointment been valid.

- 20 -
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Further, that the Court should be empowered to hold. the person
making the appointment liable to the extent that the receiver is'

relieved from liability. The recommendation has been enacted in

Scotland (section 23(2) of the Scots Act 1972) but not in England.

66, It is the practice of receivers to protect themselves against
the possibility of the charge being invalid by making'enquiries
before accepting'appoiﬁtment and_by_requiring an indemnity against
claims énd 1osses.from the appointor. The_recommendatibn_is not
therefore an important one. Mofeovér, a debenture holderimay not '?
be worth pursuing, and if he is not the company would suffer. to the

' extent that he did not meet the 1iability imposed upon him.

the qualification tha relief granted to the receiver~should be

‘ Al (s - 2
limited ?E?% pany or the 1i or may be able
to recover fraow the debenture holder. = e Alq. ~f?#auﬁuuk

L d

01" Yy 1A

['NOTE. The Accountants' Panel suggested that we should support the
Jenkins recommendation, but I feel the above proviso is an improvemert

on Jenkins. Is it accepted please? /

/ FURTHER NOTES.
1 Should this go in - we don't appear to have discussed it anywhere:

"Pension Schemes. We'suggest that a receiver-should'haﬁe

specific statutory powers with regard to pension schemes,
for example, where the trustees are no longer willing to
act, since he will obviously wish to look after the .
intereéts.of the employees while he continues to make use

of their servicesg."
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el Havé'been unahle to find any additional powers
for the Adminiétrator_over and above those of a

~ receiver; are there any? | ' %

P Have not dealt with the 12 month ban on secured
creditors because I assume it will be either in

3&%' the chapter on "Charges" or in the chapter on

\\\ | "Romalpa";;7 Ny
%/ M@/ﬂ’
M 5/7/% 7
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