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‘PART T CHAPTER 2
THE CBEDIT WORLD
(1) ~ Introduction '
9.4.4°  This Committee has been set up to examine for -

; N . ]

the first time for at least a centuryjthe whole of the

A

:[Iield of legal and soéial relaticenships which is nowadays

generally called “1nbolvencv" ~ This term is coming
an o hﬁ%ﬂ/&ﬂ&kﬁq& ﬂfﬁ%w i —aﬁw&;mﬂMfk*¢UW%
into use t@~desen¢be wirat—has previously'been called

.E\ R’%} A ,,MW ) - ‘ -
"bankruptcy", that is the,insolvency of 1nd1»1duals foind wﬁMMW%N%q

. Mfmn
“winding-up"”, that 1is fn% ins olvenuy of 1lmluLd cowpanies

snd corporations, and the qpec1allsed forms of administra-

) ' WKW .
tion represented DY receivershlphﬁ_deed OE arrangementj
and ‘administration orders in the County Court. This new

terminolpgy'has veen introduced to describe the most recent

statute, the Insolvency Acty 1976.
: 4

2.1.2 _ Qur terms of reference contemplau:the'desirability
of the amalg matlon, so far as practlcable, of all these

categorﬂes into one homogeneous statute and the appllcatlon,

so far as may be praculgable and al o just, of substantially

the same principles to every kind of debtor.

2, o« _ Ir the Duruult of thls agim we have had to d*rect
our attention s*multaneou 1y to the interests of the-debtor,
ﬁhether individusl or corporaté, and of his creditcrs, and

of society as a whole.
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2.1.4 ~ Not least emong our tasks have been to seek to _' . §
| determlne how far the 1nterest$of society should mould not §
-wmerely the putting of debtors 1nto-1nsolvenqy or_prqtegtlng
them from that predicament, out'shouldVBISO significantly

; Y 4 .
direct the Jadministration of 1nd1v1dual caqes.‘ If lt be

§_rlght, as we believe, that soclety should have sn important _ g

say 1n,these two aspnctu of 1nsolvencyithen it must follow ' ;

Y o - B
that soclety nust pay the price for its partlclpatlon in

what has hitherto been largely private litigation between
:membérs of the cdmmunity. The price demanded is that
society provides and pays for the judiecial and administrative
machinery through which its participation cén be effective
and fruitful. He who calis the tune wust ?ay the piper.
AR

What your Committee seeks to do is to compoce the t
A

-

2.4.5. " What do we mean by insolvency and how does such

- . . o il
a state of affairs come about ! ~In a barter society or

8 strlctly cash econom{jno one can becomeﬂlnsolventhln the
sense that his liabilities exceedﬁ hlS assets, except.wher%by
doing en injury to anotherfﬂwhat the iawjers call the
comnission of a "tort";'he becomes liable to pay a.éum-of
money which does not flow from a promlse or other mutual

P/ - AN e A SN

. obllgatlonf %M$¢@ o %6ﬁmwa,&M-a%ﬂ muw%ﬁz*@i4;k¢r¢«wm

2e e 6 It is only when money obllgatlons are undertaken
_whlch are not *mmedlately discharged in full that a person
can anquﬁgﬁifgzabllzty which exceeds or may, when it becomes
payablgg excepdjhlo Dresent or future assets, This proces

W
represents the creation of credit andﬁ?he,sprlngboard for
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Jﬁthe reiatieﬁehip of debtor. and'cred*tor; " In the Olenary
P : i
clrcnmstances of human llfe the creatlon of credltﬂ}nvolveg _ E'

1”,2.1.’7 © Credit is the llfeblood of our form of economy.

- 3061etlesf Merchente extend credlt to cus omere}and

eredit by obliging its subjects to act as tax collectors gﬁ'PﬂVk amj M&ﬂ”i'

:2.ﬁ.8  Credit is fundamental to all trade, COmmerce aﬁd

the 90351b111ty that the credit may be mlSp aced. resulting

/

in en actual debt. : :*, . o _ - B 1

The most. slgnlflcant extende“s of credlu‘are banks and other | :

lendlng 1nst1tut10ns such as &1ndnce houses or bulldlng
amd TR A j MW’\&»‘ AA‘: oo~ %fvwwm |

¢

éustomers to merchants. Even the Government itself extends _ ¥

T &
and thereby becomsﬁg 1ndebted to the Government.

industry, whether in the shape of short-term, medium-tern
or long.term facilities, whether secured ofeunrecured It
is ecreated by the mere buylng "on credlt“ of goods not
1mmed1ate1y paid for or which are to be pald for at a future
date. More and more are our old every.day cash deallngs
being replaced by credit txun actions, as the proliferétion

it e § _ ' _ ot
of credit cards shows. We are all femiliar with the needs

a;; demands of the consumer society, where the sometimes-
derided "buy now, pay later"-tag‘has been the means of
improving the lot of the humblest of_our_fellok citizens?
who are thereby enabled to enjoy, particularly in the field

of their household goods, an immediete and socially veluable

improvement in their living standards.

!
o
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2.1.9 . The overwhelmlng majority of transactions 1nv01v1ng

¢ the provision of c;edlt are carried through more or less

M&&

z harmonlously in accordance wlth the terms of thefbargaln

between the partleglto the ultlmate satlsfactlon and proflt

' of all concerned. We, by our terms of reference, are not

1

%prlmarlly concerned w1th the 1mplementat10n of these successfu;'

or their dellvery, Our concern is rather with the unsuccassiwﬂ‘

? transactlonS, even though i%zv usy glve rise to dlsputes,

for example, with regard to quallty of the goods Supplled

A

-?transactionsiWhen the relationship between a debtor and his,

OO Y EP IS

Eher or its creditors have broken down or collapsedjﬁue to

‘the debtor's insolvency. The ﬁebtor finds-himself ip a

- situation where'he is no longer able to meet his obligations

.’
or commitments &s they fell dh% and. the questlon 15 .what is
/v

2

to be donel ; - B
it ) " ;]MWJ'%
2,1.10 By what is to be done?we mean four things:
_ A .
(i) What is to be done with the assets of the debtor

which are necessarily less than his debts?
- —wniklhe
(ii)  What is to be done with his creditors, "share

and share allke% or some other basis of

distribution?

(iii) What is to be done with the debtor or, if the
: ARy
debtor be a company, with its officers and &mk
FareY .

agents?
yj[)g,U/.a ok’ )/L.u,.ﬂf‘) {3/31?_ T

(iv) What does society need’and demand ih these
N A

three potentially conflicting fields

I

|
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2.1.41  These pfoblems can and do affect the individual,

bowever humble,'at one end of the spectruﬁ, and great

dorporaticns at'thé:otber. The answers which are given

by Engllsh law today fo these problems do not seem to us ?'

and to pany of thoseﬁye have 50 frultfully consulted, to : i
aa by : ﬁUWUb%hﬁ? o

beﬁa dressed to those four areas of concern, but are DY and

large}responses to the” economlc condltlons and attltudes
prevalent over 100 yeuars ago.  During that perlod whlch

WQ.PCQ»oﬁkmzq Vb e
has seen such fundeamental. changes 1qﬁour mercantlle and o

buman- socletles, the system has been tlnkered w1th, patchnd
0
- and extended by false analoglesvcas to present today countless

enomalies, inconsistencies and inefficiencies. We are

convinced that the systems (for they are in reality numerous) t /.

-

no longer work satisfactorily in the sense that théir'product

does not accord wlth what we conceive to be the demands of

e

e fairness and justice to all 1n.a~ggé@%g soc1efyyuAvAM4iwmm 4Ly£{TE{Hﬁ¢
i 8

w3t
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2.1.12 It seems to us and to our consultees that the time

is ripe for a radical new lock at the general Fi ld of 1nsolveLOJ
so that it may be refashioned To give eXpression to the_neeas
of our econoumy and of our society generally}when faced with the

insolvency situation of one of its members.

(2) How does the credit world work +odav°

<

2.1 Followlng many years of credlt restriction,’ the financial cllmate in the MK‘&T?&W

_jL*% has developad c0n51derab1yjand a much wxdor conccpt of borrowing is
now in force both for businesses and individuals.: Inflation and overall
improved standards of living have been the forces which have impelled

lepders to increase facilities of ail.typcs, despite the knowledge that

such expan31on generates greatey 1cnd1ng rxaks, partlcularly in an ‘

atmosphere of fierce competltlon.




ey e ks wbltpn et

T T T R T T T T T T T T T T

advances which now often extend into the medium to long-term range.

Exten51ve promotlon of the numerous c1cdlt del]ltlE that are available

 has generatcd an unprecedénted acceptability of and demand for credit in

this country. The relative ease by which eredit can now be obtained must,
' ﬂi,/ﬁ4n%aAL4L%-bﬁ : o
however, wecdssitate a strict control of personal and business budgeting
, N _ , : _

£

if those who avail themselves of such facilities are to avoid over-reaching -

themse'ves financially,

kG Ay

The dlfflcultles ef easy credit are further etacetbntcd by the absence of C@M@L

security for the majority of pcfsonal crcdit facilities. We are thus

~ faced with the situation of easily ebtainable credit bringing with it the

problems of mounting personnl indebtednes sjcoup‘ed with confusion as to

the remedies to be employed to control the resulting dlfflcultlesf beL4

(3 y% %MM GIL’U(‘/('O W\L’LY\WM

In many respectﬁithe same comments apply to the whole trading community,

including both large and small businesses. Competition for lending is

scvere)andﬁfometimes encourages an abrogation by certain lenders of their

& i
respon51b111ty 1n ‘the areas of prudence and the principles of good 1end1ng.

In the main, however, lenders in this fleld seek security for their

-

A el - A
The taking of security does not preclude the need for repayment but;hchievés
A : . e

for the lender a degree of priority in obtaining repayment in the event of

a business failure. 1If thére:were no Security of any kind available to
lenders, either the total amount of tending would be less, particularly in
the case of smaller or newly cstablislied businesscs, or there would be

larger losses to be covered by higher costs of financing.

-6 =

&
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In the case of the Clearxng Banks, the necd for sccnrlty is counteracted

7 by the volume and rel1ab111ty of the financial information that their

customers can produce. To some extent ‘a bank s ablllty to monitor such

{nformation regularly during the lifetime of thé-loan is an acceptable

substitute for formal securityi but to require such information from

L I A et st s sy 3 e,
. s 3 PR Eh ety | el
. N L o 7 .

émali_firms would in many cascs impose undue burdens on limited é
administrative resources. .The need for security is inevitably greater | :
~in the case of the small firmg_who have modest cﬁpital resources and who
" have not the resources availaﬁle to produce detailed financial informdtibn 3
for the lender to monitor. Imn such case%!security offers a means of

off~setting the greater risk of loss.

. g v
2 E’ 7 Despite tne taklng of security and the popularity of revolving credit lines,
Wﬁe/(wvumw e Ao t,\ I v
it is vital to a lendcr s favourable assess menzfthut the borrower has the
: % _ _
ability, willingness and clear obligation to repay; in the absence of due
A

-repaymentilt is essentlai_to the whole credlt syctnw and’to the maintendnce
l\, G

i of respect for the law and belief in the s1ucL1ty of contraagfthat all

A

‘ those involved should clearly understand_thnt a breach will result inm some

v form of effective sanction being applied.

‘2 22 & The Clearing Banks, in whose hands the vast mqgorlty of bu51ness lpndlng

-T

L]

is placed, observe a varlety of prudent%al)constralnts in order to ensure
L, '
thelfﬁablllty to meet their obllgat1ons to depositors at all times. Not
only are they obllged to conply wltﬁ/monetary and credit controls in line
V‘MWJ-R.
vesf'but they must also, at all thes, ensure

withy gcononi€ poT ey ebject!
hh_hﬁhﬁ_”‘j R
. Th Minasd

that they are always able duly to repay the1r dcpos1tor% This obligation

ey Ay

reQulres the banks to adhere to 1pnroprLate standards of 11qu1d1ty and

&, cofpw
eay&%al adequacy. If a bank fails to meet thesc .cqu1rementiﬂ1t loses the - !
cénfidence of its depositors and its ability to continue to trade. The g

wmost important constraints, therefere, are sclf-imposed and would apply

- ¢ b
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even in the absence of conLrol from w1thout. . the banks are an 1ntcgrnl
, : \ﬂn,a.a W 14’\;,, /i}lﬁw aaad ﬂ'\.‘r L
feature of the Pr¥ts econcmy and ‘ mnrctary policigpany reduction of
i

confldence in thc banking system thrownh tbe banks' abrogation of traditional

P [ Z - - YRR b el . A

)
lending principles andﬂrelaxation of credit repayment and security

¢

requirements would have serious repurcussions for the British economy

as a whole. Wo it fure o Arerat SotoontlAum \.‘}/VM RNNCIT S .,W,( yy
Q&E;gm& Rk tndh £any PN ans e, &;v&,ﬁﬁl dh@ Ay ‘ rai T @ebﬂliﬁLw%
ek Akl IR st B

2.2.9 A sound banking and financial system is essential for the prosperlty

2

of the cgyntryf it facilitates the exchange of goods and serv1ccs and
w:’\fu:.h

enables the country to make the most efflclent use of its human and

material resources. ' Likewise, the'provision of credit for trade and
industry stimulates production and encourages enterprise as well as
t1d1ng individuals and businesses over difficult economic times. Th?se/ Tevs

(/;;F;;;h\sﬁiy'be matched by an acceptance by a11 involved that the

ganctity of contract is fundamental to the existence of bu51ness relationsi'

and that unless businessmen havﬁfa.sense of financial responsibility
. s

. trading will cease and the economy collapse.

2.2+710 The legislature has it in its power to restrict the enforceability of

ST T e T e e T T T T T T T

Whineade, L2 Sty
credit transactions regardcd as Lnfalﬂkto ensure that members of the
’ \WL

public are not deceived into taking cred1tLthey cannot afford or do not hzaih

Bt Soteeld
need, Sug renedy for this alleged cvil should not detract from the
: fgd N _ : _ :
enforre ability of valid contracts se\ﬂropcr respect for them.
£

2.2.11 Having set the scene of a socicly confronted with an

abundance of credit facilities, we should alsd perhaps
accept that society should not attempt to absolve jtself
fr’bmz"blame and responsibility for Lhe plight of the

insolvent debtor. In the main, debts are incurred thraugh

RIS [ il 7 | B R AR e e 1 | il

i
it

i
13

_____!_,__‘,__

e

I BT

R




| the voluntary grantlng of 0red1tjand there can. be no doubt

as we have ueen}that the social elimate today, with its

emphauls on the acqu101L1on of gOOdo ana the use of leisure

2
.

services, is geared tom?on stant pressure on individuals to

AR, - -

borroijith too little thouth &JVCH to the borrower'ﬂ

ability to make a financially ‘&Lional decision.
2.2.12 For society in general, the fact that more than-600 private
jndividuals not concerned with trade as an occunation can

find themselves embroiled in one year in the ultimate stage

Lt A

of the insolvency process'is a collective disaster, at least
. Fi

as great as the sum of thav1n ividual m1sf0rtunes. The

. insolvent debtor and his dgpendants can become a charge

lpr

ﬂﬁ upon the Stace in terms ofA financial and material a351°tance
required to maintain the minimﬁm standard of 11v1ng'wh10h
society undertakes to provi@e. Exposure to the processes

;- . of the insolvency law can reduce the dynamic fbrcégWhich

.motivatéﬁ the human resources of thé community;_and undue

effort and attention tends to be dlverted from more

productlve activities to resolving the aftermath of flnanclal

coliapse. . S - :

.

2.1%3 fThe bu81neqs of lendlnL and borrowing daLem from the very

M?ﬂv& 7«.;424,‘. mwf.ua eae Cilne
beginninggof ocial Jntercoursnfan%&FOnsumer credit can be
P E’c
traced almost fggm the separation of the consumer function
A T

: . . iin e Bndiri
from that of the producer[which began to take place in the
. H : : A

Middle Ages,

T T R T T
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2.2.44 In the preseﬁt century;we have wifnessed.a rapid expansion
from the most basic formu of consumer credit in the form

=
of pawnbrokinéﬁan fgzhey;lending to instalment c:edit offered
by retailers and the massive development inge the area of

hire~purchase. We have lived through a sudden surge-@féqﬁi

demand for motor carsfwhich.has spilled over into'the market
for all kinds of consumo" Lood,, R]l &?ﬂﬁ?ﬁﬁ%PEQUIP

p Rk e e R S nil e

AR

personal, flnanco over periods of two and Lhrco yeqrsiwa}ch -
mw%%wah IRapmaatAnen . B
areAbeyond the capacity of PetallOPSAtO provide, and ac a :

result we have seen the development of the large-secale -k
finance houses.  Bf recent years we have seen the establish- &

it
ment of 1n house flnanco schomcu by manufacturors themselves

;AT
fac111tat1ng the sale cof their own produc*s &H&ﬁﬂ very

1mportant_fleld of ecredit supply today, both in terms of
the volume of busincsshand the insolvency problems which

ST . arise therefrom, is that provided by.the many mail-order
v  ,hou5es which have'grown'up over .the past'twenty years.
gu"\ & QﬁmWM %fN uﬂ’v“v)” ‘1}6'*"“

2.2.15 zThE_banks preserved & certain aloofness towardu dlrecu 4

P

involvement in-COnSumer'finance until the mid to late 1953‘3?

& ' 4
hhen the 1ntroauct10n of such schemes as personal loans and

ALy
the acquisition by banks OfATﬁ%t +s in finance companies

signalléd a further element in the growth of scurces of

,'personal finance fﬁeely avallable to consumers' e N“ikwﬁaﬁg é
) ﬁ%ﬁm‘% L{’-\r’ wuu_vtz-m @W WJ"‘MUQNFVL? ﬂ; i;wﬁr\;\, -“‘-Qrt{m@a A U':w \-S"L'LL j

S g~ d&w$h
2.2.16 Since’ the mid-1960" s,we have experienced the mercurlal growgh

;wﬂw\.of the credit-card business in its various forms which yet

again has vastly expanded the range of credit available to
~ \ c @"'“‘ sl :
T ‘almost all and sundry. The individual¥ is thus faced today

: Urtveeom (o MWM% ‘MMMVW*W %L& et (2ed (o fus
W¢th a bew11de’1ng array of avenues of 1nsolvency with 1ittle
Pobrered i o Pl

frnm n*: 5 Awn irnato ,‘,E‘.PHSEJWIMQ—%LM* B
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2.2.17

L. 2.2.19
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and the protectlon afforded by the opcratlon of the

Consunengredlt Act of 1974, NRMP/yWuJM% sl qmﬁJﬂbﬂ%/&ﬂmyﬁ&’wf

N W M T e bt Gutins LMM{IL’L umc‘c.aiu\«qj
W '3’/4@" W f;“'i\bw Nlulhfu» lf:s ehp,m{z-kf’w ’L’L{e i ’1«7 ﬁ%{fb{"

Whllst the opportunltles for coutrqctlng debt have become

more numerous and varied, the law governing 1ngolveﬂcy -
S %@kﬂ%fmmhkhaé
has been surprlslnnly utqtlc, perhapu reflectlng desire

ook

for substantlve reformjrathor than dftlnkorlhﬁ with

- .

ex1st1ng lawswhich could only lcad to morc confusion and

difficulty.

»®

n
As we shall see later, the B]chon Committee which reported
U ..zu"!ﬁ”w ‘
in 1957 Wﬁﬁfsatlsfle%wﬂ;th'the basic structure of the
(;JMJW;/\/{:\ oy Bornsare )

bankruptey lawsy butAthe rapid exﬁan51on in consumer spendln
Vo &

 and credit and the conslderdblc overall cha ngealn the social

. Ua, VAN l.!]ﬂAM‘-’»\A
and economic structure of society haamrendered the updatlng
of the present cld law morﬁ—we3£mmm&ymaﬂd cd?talgﬂnost

useful steps have already been taken in the terms of the
A ' Fowe d

- Insolvency Act wf 1976}which amend, the provisions of the
% 7 . .

ok . : -,
1914 Act, bringiIsse them more into line with the liberal
e N _ . e )
social climate in which we now live.

Bearing in mind the responsibility which devolves on society

T

~ for the present state of affairs 1nA§h@ areas of insolvency,

&wpﬂ&ww%%awh

we should hﬁeﬁﬂto attempting to ensure a fair dlstrlbutlon

of a debtor's assets among his creditors,and whllst rev1sed

H

Acskor
legislation must punish the dishonest }HS@%¥eﬁt who autempts

e bl - Socad,
to takekadvantagA of the sybtem,:m must at the same time

embody a system of law which enables the honest but unfortunate

—

~and in many cases bew11dere§ﬁborroweru, overstretched and

ill-informed, to extract themselves from hopeless debt

R BT ] | [
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2.2.20

_siﬁuations which they

T, Ot P - T, ke a3 - 2 L fmat Ak B B e e R e e e S A e e ooz 5 = o

é never put right.  We should not

lose sight of the fact that in many instanees the debtor,

§récognising his difficulties and his duty to society,

may well have started the whole legal process @%.petitioning
| iMinaA" v AL , :

for his own bankruptcy aS/an appea for help.

The costs to all those involved in bankruptey are considerable

and there are immense and firreaching problems associated with

g

the whole social process whieh canno?ﬂbe'quantifiedﬁiﬁm&ﬁy

WEY .
f2:2;24 The economic and social implications are such, therefore,
L - that we must endeavour to provide a background which gives
1 “the creditor the confidence to lenefwhilst at the same time
f does not deter the potential debtor from making a reasonable
é? declslon to borrow :
- 2.2.22 The foreg01ng material shows that socletyfand througn society

K
the leglslatare, ha&fat all tlmeshfug%nls field to dalntaln a

Jjust balance between tne crealtor on the one land and the

debtor on the 0uher°gi DaLance, as we have endeavoured to show

in other pavts of this report, whmeh hasfsh¢fted first one way
and then the other(over the centuries{ But it must be borne
in mind throughout that it is the crediter, e he large or

small, who possesses the-capita%ﬁwhich, in the aggregate, is
_ A

the capital of society as a whole, to which the debtor seeks

_ access for purposes beneflclal 1n1t1a11j to himgelf, secondly

: to the credlhor in providing him with a market for his capital

% _
!andiultimately,/@er society as a whole.

.12 -

e S T ; T T B S F i




2.23 These intricate relationships need to be policed with a

3

’

combination'ofxbeﬂevdl nce aﬁé~£ai£ness;so that the readiness to
~lend is balanced by & Treasonableé 5rcund for borrOW1ng}and that
uhose who offend agalnst the ground. rules, whether uhey be

unconscionable craditors or uncon301onable-debtors,.are suitably

restrained and made to conformn to the standards which society ka Bo o f7‘

thought £it to lay down from time to time.

(3) Statistics

.2 3.1 Figures produced by the Departmeﬂt of Trade for 1977, the
flrst LUll year 51nce the Insolvency Act o 19?0, reveal that 4 095
Recelvwng Orders were made. The estimated llabllltles in these

‘failures amount to £105M1 and the estlmated value of the assets £ﬂ6¢.

2. 3'2 Uﬁder the heading of “Employees, ‘No - OCccupation and

UhempLoged“ithere were 623 Receiving Orders with liabilities of

EA4.7M and assets of £1.2M.

2.3.5 0f the-total of just over 4,000 Receiving Orders in-1977-

2,867 were administered as "summary cases", that is to sajtﬂunder

the 1976 Act, cases 1n whlcn estlmated assets were less than a4 GO0
each. At ﬁhe end of the process, out of every &1 of net assets
realised in caées ﬁhere the Official Receiver was Trustee, 53.71p was
écqounted for by administrative expenses, 16.3%p was.péid to .

preferential creditors, and 30.6p distributed'to_unsecﬁred creditors.

- £/ 1978 or 1979 statistics will be substituted when available /.
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