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CHAPTER 3,

R T

BISTORICAL BACKGROUND

(1) General.

"3%.1l.1.  No comprehensive statement of insolvency law in
England and Wales.exists. .- Instead there is a patchwork
of materials dealing with the subject, consisting of
legislation such és the Bankruptcy Act, 1914, the Deed of
‘Arrangement'Act, 1914, parts of the Companies Act, 1948,
and. parts of the County Courts Act, 1959; all this has
to be supplementéd by the principles of common law énd
eguity as illustraﬁed by caselaw and as discussed in the

text books.

-3.1l.2. The framework of the present regime was established
during the second half of the 19th century. It has remained

-‘inﬁact ever since with no more than a few minor mddifications;
.The Victorian attenpts to deal with the subject were manifold;
indeed, bebtween the end of the Napoleonic Wars and the end

t of the cenbtury there_were'well'over 50 Acts of Parliament
dealing with the subject of insolvency. This concern merely

| fbllowed a pattern which had been going oﬁ for many generations.
Each new wa?e'of legislation was usually prompted by some
economic crisis or grave business scandal (such as the South Sec
Bubble in the earlj part of the 18th century) or by a desire

to'mitigate'SOme of the harsher features of the law.

3,1.3. Most of the issues with which we are confronted today
have in one form or?another been debated in previous centuries.
Yy § : .
Three examples will suffice:
(i) A% the beginning of the 17th century Parliament

introduced measurés, in the shape of the doctrine

e . of reputed ownership, which were aimed at curing

it i
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problems similar to those created nowadays by the
practice of certain suppliers reserving title to
goods delivered until payment has been made,

i.e. the Romalpa question;

(ii) At the beginning of the 19th fentury public opinion
- was greatly disturbed at the harsh treatment received
by a lérge number of insolvent debtors whoée affairs

were not amenable to the bankruptcy laws;

(iii) At the beginning of the 20th century a departmental
committee investigating company law gave close scrutiﬁy'
to the impact of the fioating charge, at that time no
yore than about 40 years old, upon the.pfospects of
the unsecured creditors of obtaining any dividend in
the liquidation of an insclvent company.

5.1le4a The great difference between our present deliberations
and all previous discussions of the subject ie that we are
expressly directed to Study the field éf.insolvency law-as a
whole; dealing with the corporéte as well as.the non—corporate
debtor together. All previous inqguiries havé been piecemeal

and limited in their ambit.

3.1.5. The roOts.of insolvency law_are embedded deep in our
legal, social and econowic history. 1t has always bheen
recognised that the topic is one which touches or might Houch
on most aspects of commercial law in the sense that there was
-élways a risk that all merchant contracts might at one time or
another fall to be investigated by the Bamkruptcy Courts.

It was indeed claimed, with some Jjustification, in the early
'part of the 19th century that "the system of the bankrupt law

now forms the most extensive and important branch of the




mercantile law of the United Kingdom."

%.1.6. The o0ld common law, stretching back to mediaeval times,
was stark and uncompromising, making the position of the debtor
extremely unenviable. A sharp distinction was drawn between

the two principal remedies which were open to creditors: a

_creditor could either seize the body of his debtor or could

seize the effects of his debtor, but both remedies could not be

pursued at the ssme time; morecever, if the body of the debtor

was taken in execution, it was not'possible thereafter to

resort to his effects.

%3.1l.7. Beigzure of the debtor's assets was initiated by each

‘creditor separately; there was no machinery for any collective

form of execution and for sharing the expensés amongst a

number of creditors; furthermore, a prackbical difficulty arose

“from the fact that there was no wmachinery for inguiring as to -

the nature of the debtor's assets. The system had the

1effect of giving the Tace for assets to the swift, the rule'

belng "first come, first served".

3.,1.8. The alternative remedy was that the debtor should be

summarily arrested and thrown into prison, there to be detained

gt the pleasure of the creditor. In this sehée insolvency
was in fact regarded as an offence, very little, if at all, less
criminal than a felony, and a right to subject his debtor to a
piolonged imprisonment éeems to have been almost regarded as

one of the natural rights of the creditor.

%.1.9. 4An imﬁortant and far-reaching distinction was commonly
made between the position of traders, i.e. persons employed in

merchandising or the buying and selling of_goods, and non-trade:




such as those in employment or engaged in a profession or,
.indeed, landowners and farmers. Non-traders were not
expected to ac@uire nor fo have occasion to give extensive
.éredit._ Their principal asset was likely to congist of

| immoveable vroperty, and, as that expression implies, this

' was regarded as being "stationary". The capital of such a
non~trader was regarded as being mown, visible and permanent'.
if, thereforé, he were to take stepé to put himself beyond

the reach of his creditors, it was to be expected that he would

be unable to make awaj* with his assets.

 %,1.,10. The position of the trader was quite different. It

was appreciated that the nature of his activities was such

that he needed to give and'receive_credit.and'that his capital
-might largely consist of moveable property of the type “generally

tnknbwn, always uncertain, and perpetually fluctuating".

%3.1.11l. With the great expansion of economic activity flowing
from the Industrial revolubtion the principle was increésinglj
recognised that cdmmerce was built on greét credits and that
great credits pﬁoduced great debts. It folloﬁed that, dwing
to the risks srising from these and other circumstances, the
moét diligent and honorable merchant might be ruined without
éommitting ény faulf; if he had conducted himself honestly

- tpwards his creditors, had made a full disclosure, and delivered
up all his property to be divided amongst them, in sabisfaction
~of ﬁheir debts as far as it would exfend, it was regarded as

equally reascnable that in such a case his creditors should

"Release him from a strict and rigid performance of
engagements, which, without fraud, and only through
the casualties incident to trade, he has been

disabled, completely to fulfil."
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3.1.12. There in a nutshell are the ﬁaiﬁ issues facing this
Coumittee. How best can a distinction be drawn between

~ the different types of debtors, ranging, at one end of the
spéctrum, from the 1argé trading corporation, whose collanpse
mighﬁ affect the 1ivelihood of mahy thousands of people, all
.way through-to the other epd of theofaiizfﬁpewhere a consumer
in the domestic sphere finds himselfLin finsncial difficulties
and is'deserving of compassion and help more than anything else;
how, then, are the dishonest to be punished and the innocent
to be rehabilitated and; whether théy are culpable or not,
how beét are their assets to be distributed ambngSt their

creditors and what proportion, if any, of their future income

~ should be applied in satisfaction of their debts.

(2) A brief survey of Bankruntey and Insolvency Laws to 1883, !

*

3.,2.1. At an early stage the trading community demanded reforms.:

The first English Bankruptcy Act, upon whose foundations the
greaﬁ edifice of Baﬁkruptdy Law was to be constructed ovef the
nexﬁ'three centuriéé,wés paésed in 1542 dﬁring the Reign of
Henry VIII. It Was aimed at the absconding debtor, namely,

those persons who -

"eeeeess craftily obtaining into their hands great

substance of other men's goods, do suddenly flee

to parts unknown, or keep their hoﬁses, not minding
to pay or restore to any their creditors, their
duties, but at their own wills and pleasures consume
debts and the substance obtained by credit of other
men, for their own pleasure and delicate living,

against all reason, equity and good conscience."

3.2.2. There Tollowed a spate of legislation in 1571, during

i
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the Reign of GQueen Elizabeth I, which enabled the Lord Chancellor i
~at the suit of a creditor, to order the seizure of the assets
_of an absconding trader and to provide for the ‘distribution of

thP proceeds of sale amongst his creditors, “a portlon, rate

anu.rate alike, according to the quantity of their debts".
This Elizabethan legislation aléb'iﬁcluded provisions for the
setting aside of fraudulent conveyances, provisions which in
their original form remained vigorously alive and part of our
law for over 350 yearés being finally replaced in 1925 by a

modern but, in some respects, less satisfactory substitute.

%.2.3. This system of équitable distribution of the assets

amongst the creditors, in such sharp contrast to the procedures'
at commén-law? was confined to traders in the sense above
described. Until the 19th century there were no provisions

for a trader Yo apply of his own accord ﬁo the Court to be made
bankrupt, nor could the non—tradef debtor apply for any.
.eguiﬁalent relief from the burdeﬁ of the claims of his creditors s

generally. In this sense the earlier Bankruptcy Acts were

creditof—orientated, showing little concern for the debtor,

other than that he should surrender all his propéfty and be

punished for any fraud. It was not until 1705 that
digcharge from bankruptey in any real sense was made possible. ' -
Indeed, as if to make up for this apparent relaxation, the ;;

fraudulent trader, who had become'bankrupt, faced the death
penalty. It is reported that in November 1761 a bankrupt

was‘hanged in Smithfield for concealing part of his effects.

5.2.4. The penal side of the legislation, imposing what is : F;
sbill widely referred to as "the stigma of bankruptcy" seens
" to - have been motivated: by desire to maintain acceptablé

standards of conduct in the cowtmercial conmunity, such as honest ! .
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Cand fair dealing and the keeping.of adequate books of account
from which a true‘picture of a trader's affaibs could be
ascertéined, by means of disciplinary proceedings against any
defaulterso, | Such defaulters must forfeit the privileges

_of and incidental to earning their llvellhood in commercial
5001ety whose structure and fabric had been put at risk by

any trader who failed to fulfil his commitments. That

soéiety was well aware of the chain reaction and consequences
Which might ensue when a business coilapsed, not only'upon
the affairs of fellow-traders, but also upon the livelihoodl
of employees or apprentices, as‘well as their families, who
might become a charge upon the poor law. Such dislocation

To the system might require more or less cevere measures of

punishment as a deterrent to other traders.

Gs2v5r  Meanwhile,the plight of nem=trdder uc“+n“e was—beconing
. »
- Arcrensingty-more-hersh-end-severe. 4?;

in large measure used as the medium. for cafrying out these

The Bankruptcy Laws were
disciplinary functions. o B Fz
5,2.§f The upshot of the Bankruptcy Legislation, confined to ?

- traders, was that as a wmatter of law bankruptcy and insolvency

were twe quite distinct situations, though frequently confused.

b

A person who was insolvent might never become a bankrupt, or

indeed be capable of becoming so; and a bankrupt might finally

prove to be solvent.

M2 o wiat i .
3.2, % The plight of the non-trader debtor became increasingly

more harsh and severe. The inhumanity of the situation

wheréby a crﬁeditor could so easily have his debtor sent to
prison, which was described at-the end of the 18th century as

the English equivalent of the slave trade, was also noted in

s docieniate e



more enlightened circles for its futility. One author

sutmed. up the natbter as follows : 3

"On the one hand, imprisonment is not always effectual

- to force payment from an obstinate and fraudulent
deﬁtor; while, on thé other, he whosé insolvency may
have ariéen only from abéident and misfortune, may E

still be debained in prison by a rigorous creditor, %

though he has nothing left wherewith to satisfy the
debt. " | |

3.2.%. This severity was to some extent mitigated by the

establishwent in 1813 of a unrt fbr the relief of insolvent

debtors, This system, in one shape or another, remained
in existence until 1861 when it was abolished; thenceforward
nen-traders, as well as traders, have been amenable to the

Bankruptey Acts. ' .

3.2.9. The machinery of the insclvent debtors court is, however,
not without interest since it is a direct ancestor of what i
is now known as the Administra%ion Order procedure in the ‘
County Court. B& the middle of the 19%h century it was |

possible for any person, not being a trader or, if a‘trader,
but owing debts amounting in the whole to less than £300, to

.present "a petiﬁion'for protection from process". The debtor

annexed to his petifion a schedule of his debts and upon the

B eiied

presentation of the petition it was open to the court to give

protection to the petitioner from the following :

"all process whatever, either agesinst his person or
his property of every description, which protection
shall conbtinue in force, and all process be stayed,

- until the appearance of the petitioner in courte...". .

G RO I
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_ B.E,EE, A deﬁtor, in respect of vhose affaire an interim
order for protection had been made, was given protection not.
only from process, but also from being detained in prison at
the suit of a judgment creditor. If, in due course, it
appeated to the court that the debtor had made out a prima
facie case for relief, a final order could be made which
might iﬁvolve the vesting of the debtor's Droperty in a trustee,
as well as provisions for the discharge of hlS debts, either -
in full or Dartlally, from any after-acquired income or earn1ngs.§?

The power to make such a final order, however, could only be

exercised where the court was satisfied that the debts of the

petitibner had not been cohtracted by any manner of fraud or

breach of trust and an order could also be refused if the

débtor, at the time of becomlng indebted, was without "reasonable

T

assurance of being able to pay the debts!.

3.2.10. The power of the courts to imprison debtors were in
'any event themselves drastically curtailed by the Debtor Act
1869, though they were not then-entirely aﬁblished. It was
~ the .almost unenimous opinion of the County Court Judges that

the ability to commit judgment.debtors to prison should be | £,

continued if an order for the non~payment of money was to have

any real efficiency. Accordingly, provisions were enacted

TR

te enable the Judges to commit to prison a debtor,-who had the

- means to pay, but who was recalcitrant and refused to do SO.

3.2.12. Side-by-gide with the proéess of alleviating the

position of the non—trading.debtor, considerable efforts were
-also being made throughout.the 19th century to feform the J
Bankruptcy Laws strictly so called. The first attempts were 4

made in 1825 followed, during the next 60 years, by an almoss

constant re-assessment of the position. The many shifts in




policy need only.ﬁe briefly described. Befofe 1831 it was?
the creditors who virtually had the full combrol over the
" adrinistretion of bankrupt estatés. | Apart from the abuses
" to which this gave rise, such as.the disposal of assets at
a groSs'undervalue, the systenm waS~generally considered to.be

in a state of chaos and gave rise to general dissatisfaction.

5.2;Eﬁ;‘ In 1831 the5predominant role of thé creditors in the
adninistration of bankrupt estates was reduced byifhé appointmenté
of officers known'aé Official Assignees who were attached to the'?
London‘Bankruptcy Court; but not to the Courts in the Provinces.-;

- However, this new system was by no means free from coxrruption

and was itself finally abolished in 1869. Nonetheless, the
'doﬁcept'of some form of official control over bankrupt estates
was re-examined in consequeﬁce of tﬁe'scandéls.which were
dssociated with the administration of bénk€upt estates during

the period from 1869 to 1883,

| 3.2.1%. The effect of the Bankruptcy dct of 1869 was that

e T T T

the debtor and his creditors were the only parties concerned

in a bankruvtcy. ~ This system had been introduced at the

insistence of the commercial community bﬁt,_in.practice, it
proved to be a disaster and failed to obtain public confidence.
It was seid that bankruptey had become entirely a matter of

. private concern and had degenerated into a scramble between

the debtor and his advisers - often his confederates - 6n the E
one hand, and the creditors on the other. The public g
interest was enbtirely ignored. Particular abuées stemméd
_from the fact that it was all too easy for a minority of
creditors to coﬁﬁrol and manipulate the administration of an
estate in their OWIL interésts to the pmjudice of the majority

of creditors. The chorus of condemnation for the syétem

T
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became more intense with a seriés of cases where the assets

" in the éstéte‘had been miSappropriated by the trustee.

(3 The'querﬁ bankruptey syétem.

%.3.1. The Bankruptcy Act, 188%, was the direct response

to and a reaction away from recent public dissatisfaction

with the administration of bankrupts' estates, The guidelines

| which the new Act followed must be understood in‘this 1ight._
~On moving the second reading of the Bill, Mr. Joseph Cha_mberléihs

' thé President,of the Bcard.of Trade, referred to the principles

of bankruptcy law as follows : -

'_,;; ﬂEvery'good bankruptcy iaw must have'in.view two
o ,main,:ahd at the saﬁe time,.distinct objects.
Those objects were:
| First the honest administfatibn of bankrupts
‘-'estéﬁes, with a view to the fair and speedy
distribution of the assets among the creditors
' whose property they were;- |
 Sechd1 s Tollowing the idea that prevention
" is better thaﬁ‘cure, to do something to improve
\;'the general tone of commercial morality, to
_promoté.honeét trading, and to lessen the number
of failures. | |
In other words, Parliiﬁent had. to endeavour, as far
as péssible, to ol t the salvage and to diminish

the number of wrecks."

5.8.2 Apart from stamping out abuses in relation to the

realisation and distribﬁtion of the assets, which it wss

'alleged had favoured "that class of the community which lived

. by preying upon bankrupt estates at the expense of creditors




allke", the prov151ons of the new Act were designed to ensure

'_that_an impartial and independent examination into the causes
'of each bankruptcey should be'undértaken, as well as the conduct
of eaoh bankrnot - Previously, any such 1nvest1gat10n had
bee perfunctory and. 1naoequate since the burden of carrying it

~out was thrown upon the credltors they had been obliged to
underteke "a public duty at their private charge". Finally,
~the Act was 1ntended to deal more severely w1th the punishment
of mlsoonduot which prev1ously, however grlevous had been

.altogether inadequate, being handled, not by responsible public'
‘authorities, but by the creditors themselves nho,.in many cases,
"might'be interested in hushinglup guestions which they were
a?ected to investigate or who, ét.any_rate, might not be willing'

to throw good money after bad".

3¢5.5. _Accordingly,'an eSSential featnre of the thonght.

processes underlying the Bankruptcy Act, 1883, is that, although
1nsolvency is not necessarlly a crime, yet it indicates a state

of thlngs whlch requlre publlo explanatlon and inguiry.

AT P T g

Although bankruptcy mlght occur in 01rcumstanoes beyond_the
'debtor*s control or by unavoidable misfortune, or without any

- misconduct on- his part, nonetheless it was con51dered that such
persons ought to be the flrst to desire and clalm a full inguiry
';nto_the olroumstances of their cases "in order that they might
go again into the world acquitted, by the verdict of a

" competent court, of anything which would cast a stigma upon

their character".

b P The public officizl by whom the investigative process
would be carried out was to be the Official Receiver who would
act under the directions of a responsible Govérnment Department

namely the Board of Prade, giving rise to responsibility to




Parliameéent. The cost of administering the new sysﬁem was

to be met from several sources:

(1) 4 fTee of £5 was to be 1eV1ed on each bankruptcy
| petltlon.ils had been the case under the ola law-3
(ii) A qmall Dercentage would be payable upon the
assets collected-
(iii) The interest on the amounts which, instead of being
kepf in the.bands of trustees as previously, would -

be paid to the Bank of.England.

f5 %e5. The machinﬁry for dealing w1th bankruptcy matters
created by the Act of 1885 is essentially that in force today
" and will be described in detail in a later chapter. An
essential newrprinciple to which it gave effect was to

_ recognise‘that'bankruptcy'is a wmatter which, indirectly, if
not directly, affects the community at large. The Act
acoordingly-provided'that in.gl;_proceedings under it, whether
they terminated in bankrﬁptcy proper, or in a composition or
scheme of arrangement, the debtor should ﬁave his affairé
investigated and~reportéd'upon by the Official Receiver and
should undefgé a public examination, that was a "turnstyle
through which every insolvent debtor must pass'. WEether

he would be allowed to enter inﬁo a compositibn or to obtain
a discharge would depend on the result of those investigations

into his previous conduct.

3.%.6. / Further paragraphs will bring the position up
“to date, including the Insolvency Act, 1976 /

CON Deeds of Arransement

54,1, / A brief history of this system.will be given,

emphasising'that it involves a voluntary arrangement between

T T T T T



a debtor and his.Creditors; as opposed to the compﬁlsory
_.nature of court proceedings. It enabled the creditors,
with the consent of the debtor, to run his business, e.g.
through a letter of licence. The Act of 1887 was a-
natural concomitant of the Bankruptcy Act, 1883, The Deed
.of Arfangement Actg 1914, introduced a note of court control
over Deeds of Arfangement. Tﬁe'Deed of Arrangement is in
- effect a method whereby a_debtor'can contract but of the

public inguiry system of the 1883 Act,/

(3) The Administration Order procedure.

| 3.5.1, The Act of 1883 expreésly provided for one important

category of cases where the insolvent debtor would be dealt
. with otherwise than under thé.strict provisions of that Act.
By Section 122 of the Act of 1883, where a judgment had been
obtained in a County Court and the Debtor was unable to pay
the amount forthwith, and élleged~that his %hole indebtedness
—-amounted to a sum not exceeding £50, inclusive ﬁf the debt
for which the judgment was obtained, the Qounty Court was . given
power to make an order'providing for the aéministration of his .
estate, and forithe payment of his debts by'instalments or
otherwise, and either in full.or to such extent as to the
County Courthunder the.circumstances of the case:appeared.'
practicable, and subject'to'any condition as to his future

earnings or income which the Court might think just; ' 1

3.5.2. A separate set of rules, quite distinct from the

. Baﬁkrupfcy Rules theuselves, was introduced to deal with the
Administration Order procedure.  The Administrafion_Order.
Rules were published separately, partly because they related
té all County Courts (unlike the Bankruptecy Rules), whether

such courts had bankruptcy jurisdiction or not, and partly
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“because they affected “the very poor' and it was felt

| ~ des 1rable that the persons they affected should be able to

obtain then as cheaply as possible,

3.5.3.  With the introduction of the Administration Order =
procedure, it was ‘hoped that resort to imprisonment to secure
péyment of small debts would be ﬁuch rarer and a ioose
discretion would be vested in the County Court Judge to arrange

for the relief of the small debtor by reasonable composition.

3.5.4. Some indication as to the social purpose which the

Administration Order procedure was intended to serve is shown

by the fact that the court was enjoined, in'determiniﬁg whether
the debtor should pay hls debts in full or to any 1ess extent,
to take 1nto consideration not only the circumstances under
which the indebtedness was incurred and whe?her there had been
any fraud on his part, but alszo whether the debtor had been
guilty of "idleness, improvidence, gambling or intemperance®.
%2.5.5. Provisioﬁs reiating to administrétion.orders were

contained in the Bankruptcy Act; 1914, but by the County Courts

~Act, 1934, they were transferred to the latter Act, though the

celllng for the ﬁurlsdlctlon was continued at £50, as it had
been fixed in 1885. - With the decline in the value of money,
this meant that the procedure became more and more obsolete,
with the result that the affairs of the "very poor" were
1nsolvent beceme increasingly, if collective proceedings were
required, to be dealt with under the more severe provisions

of the Bankruptcy Act. To This extent the purpose of the 1883
Act was being frustrated. | The ceiling for the Jjurisdiction

was increased by the Administ:ation of Justice Act, 1965, to

- £300, with power to increase by appropriate statubtory instrument

!”*'
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as occasion requires. The celllng 51nce 1977 has been

£2,000. [Ti.. adfent o R b dv.._...hﬂw 476 ]

(6) Winding-Up of Companies.

3.6.1. / The material is now avsilable to.give a Erief |
account of the growth of the winding-up sysfem particularly
in the secend half of the 19th century, leading to the
lntroductlon, as late as 1929, of a specifically creditors
voluntary liguidation; wuntil then the interests of the
creditors were only grudgingly recognised in a voluntary
1iQuidation; ‘the alternatives were a compulSory ligquidation

(which the creditors could brlng about), a voluntany 11qu1datlon

(which was the sole respon51b111ty of the shareholders), or a

hybrid in the shape of a voluntary ligquidation under the

supervision of the court.

]

3.6.2. Prior to the'19th century Reforis the system was

really one of "great unincorporated partnershlps" carrylng outb
ten51ve business and 1ndustr1al activities. ~ The absence

of any highly developed doctrine of limited liability of

shareholders meant that a creditor would bring prdceedings

agaiﬁst one shareholder, leaving him to do his best to obtain

contribution from as many of his fellows as possible.

%.6.3. The Official Receiver system of investigation was

introduced into compulsory 1iquidations in 1890. Insofar as
it was ever intended that the system should be conducted oﬁ‘

the analogy of the bankruptcey sysﬁem; with a public examination

in all cases, this was soon frustrated by decisions of the
Gourt of Appeal and the House of Lords in 1892 and 1896,
confining the public examination to eases_where the Official

Receiver could establish a prime facie case of fraud. /

LT T TRIWNET
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(7) | The ReqeiVer and. Manager
3.7l / The floating charge over future assets was

devised in the 1860's and giving the blessing of the Court
of Appeal in a case in 187%0. Its impact on creditors was
soon realised and the Crown retallated by the forerunner of

Section 94 1ntroduced in 1898.

5:7.2.  The Departﬁéntal Committee reporting in 1906 has

a great deal to say'abouﬁ the propriety of the floating charge.
The majoritj took the view that it had become an integral part .
of company finance and could not be abolished. There was,

however, a note of dissent.

3.7.3. The upshot was the introduction of the forerunner

of Section 322, with a relation-back perlod of % months,LW%b

1ncreased by subsequent Acts.

3.7.4, The history under sub-section (6) above w1ll deal
with the introduction of the fraudulent tradlng provisions

in 1929. Something will be said about the reforms in 1948

' and 1976,/




B

. THE CORK REPORT - DRAFT 2.

CHAPTER 5.

“E .

1) ~ General
(2) 'Brief'surVéy of bénkruptcy and insolvency laws
to ;885;
(%) The mecdern bankrupicy system.
() Deeds of Arrangemént; ‘
5) The Administration Order procedure;
(6) The winding-up of compenies.

(7) The Receiver and Manager.

R G PRI e

R e ey,

o i - Lt g et 0 i L
e S e e S T o AR AR A AR Y

b




() . o  CHAPTER _ 3.

HISTORTCAT, BACKGROUND

1y General.

55;1.1. No comprehensive statement of insoivency law in
England and Wales exists. Instead there is a,patchwdrk
of materials dealing with the subject, consisting of
legislation such as the Bankruptey Act, 1914, the Deed of -
Arrangement Act, 1914, parts of the Companies Act, 1948,
and parts of the Counby Courts Act, 1959; all this has
to be supplemented by the principles of commnon law and
equity as illustrated by caselaw aﬁd.as discuSSed in the

text books.

3.1.2. The framework-of'the'pres§nf regime was established
during the second half of the 19th century. It has remained
intact ever since with no more than a feq minor modifications.
The Victorian attempis to_deal with the‘subject were manifold;

- indeed, between the end of the Napoleconic Wars'énd_the end.
of the centﬁry there were well ovér 50 Acts of Parliament

_ dealing with the subject of insolvency. This concern merely.
followed a pattern which had been going on for many generations
Each new wave of iegislatidn was usﬁally prompted by some
economic crisis or grave business scandal (such as the South Se
Bubbtle in the early part of the'iBth century) or by a desire

to mitigate some of the harsher features of the law.

¢ 3,1.%3, Most of the issues with which we are confronted today
have in one form or_another been debated in previous centuries.
oy v
Three exemples will suffice:
(i) At the beginning of the 17th century Parliament
introduced measures, in the shape of the doctrine"':.

of reputed ownership, which were aimed at curing




problems similar to those created nowadays by the
practice of certain suppliers reserving title to
goods delivered until payment has been made,

i.e. the Homalpa qﬁestion;

(ii) At the beginning of the 19th fentury public opinion
was greatly disturbed at the harsh treatment received
by a large number of iﬁsolvent debtors whose affairs

were not amenable to the bankruptecy laws;

- (iii) At the beginning of the 20th century a departmental
comnittee investigating company law gave close scrutiﬁy
to the impact of the floating charge, at that time no
ﬁore thén about 40 years old, upon the prospects of
‘the unsecured creditors of obtaining any dividend in
the liquidation of an insolvent company.

3et.dt, The great difference between our present deliberations

and all previous discussions of the subject is that we are

expressly directed to study the field of. insolvency law as a

_whole;Adealing with the corporate as well as the non—corpbrate'

debtor together. Al] previous inguiries have been piecemeal

and limited in their ambit.

"%3.1.5. The roots of insolvency law are embedded deep in our

legal, social and economic history. It has always been

recognised that the topic is one which touches or might touch

‘on most aspects of commercial law in the sense that there was

always a risk that all merchant contracts might at one time or

another fall to be investigated by'the Bankruptey Courts.

It was indeed claimed, with some justification, in the early

part of the 19th century that "the_system.of the bankrupt law

now forms the most extensive and important branch of the




mercantile law of the United Kingdom."

3.1.6. The old common law, stretching back to mediaeval times,

" ‘was stark and uncompromising; making the position of the debtor

extremely unenviable, A sharp distinction was drawn between

- the two principal remedies which were open to creditors: a

creditor could either seize the body of his debtor or could
seize the effects of his debtor, but both remédies could not be
pursued at the same time; mbreoever, if the body of the debtor.
was taken in execution, it was not possible thereafﬁer to

resort to his effects.

%.1l.7. Seizure of the debtor's assets was initiated by each
creditor separately; there was no machinery for any collective

form of execution and for sharing the expenses amongst a

"number of creditors; furthermore, a practical difficulty arose

from the fact that there was no machinery for inquiring as to
the nature of the debtor's assets. The system hed the

effect of giving the race for assets to the swift, the rule

. being "first come, first served®.

' 3,1.8. The alternative remedy was that the debtor should be

summarily arrested and thrown into prison, there to be detained

~at the pleasure of the creditor. - In this sense insolvency

was in fact regarded as an offence, very litfle, if at all, les
criminal than = felony, and a right to subject his debtor to a
prolonged imprisonment seems to have been almost regarded as

one of the natural rights of the creditor.

3.1.9. An important and far-reaching distinction was commonly
made between the position of traders, i.e. persons employed in

merchandising or the buying and selling of goods, and non~trade




such 28 those in employment or engaged in a profession or,
indeed, landowners and farmers. Non~traders were not
expected %o acquire nor to have occasion to give extensive

crédit. Their principal assei was 1ikely to consist of

~ immoveable property, and, as that expression implies, this

was regarded as %eing "statioﬁéfy“. The capital of such a
non-trader was regarded as being 'kmowm, visib1e and'permanent".
If, therefore, he were to take steps to put himself beyond

the reach of his'creditdrs, it was to.be expected that he would

be unable to make away with his assets.

 3.1.10. The position of the trader was quite different. It

was appreciated that the nature of his activities was such
that he needed to give and receive credit and that his capital
might largely consist of moveable property of the Type "eeneralls

unknown. alwavs uncertain., and perpetually fluctuating".
) ] ¥ i 4 =

%,1.11. With the great expansion of economic activity flowing

from the Industrial revolution the principle was increasingly

| recognised that commerce was built on great credits and that

great credits p:oduced great debts. It.folloﬁed that, owing
to the risks'arising from these and other circumstances, the
most diiigent and honorable merchant might be ruined without
committing sny fault; if he had‘cbnducted himself honestly
jowards his creditors, had made a full disclosure, and delivered
up all his property to be divided amongst them, in satisfaction
of their debts as far as it would extend, it was regarded-as

equélly reasonable that in such a case his creditors should

"Release him from a strict and rigid performance of
engagemnents, which, without fraud, and'only through
the casualties incident to trade, he has been

disabled, completely to fulfil.,"




the different types of debtors,'ranging, at one end of the

wight affect the livelihood of many thousands of people, all

creditors and what proportion, if any, of their fubture income

3.1.12. There in a nutshell are the main issues facing this

Committee. How best can. a distihction be drawn between
spectrunm, from the 1arge trading corporation, whose collapse

way through tq thé other end of thecfgiizfg@?where a consunmer
in the domestic sphere finds himsélfLin financial difficulties
and is deserving of QOmpassion and help more than anything else;
how, then, are the diéhonest to be punished and the innocent

to be rehabilitatbed and, whether they are culpable or not,

how best are their assets to be distributed amongst their

should be applied in satisfaction of their debts.

(2 A brief survey of Bankruvntecy and Insolvency Laws to 1883.§

5.2.1. A%t an early stage the trading community demanded reforms.
The first English Bankruptcy Act, ﬁpon.whose foundations the :
great edifice of Bankruptcy Law was to be constructed ovef»the

1.

next three centuries, was passed in 1542 during the Reign of ;

Henry VIII. It was aimed at the absconding debtor, namely,

those persons whé -

“.....;. craftily obtaiﬁing into their hands gréat
substance of other men's goods, do.suddenly flee

to parts unknown, or keep their hoﬁses,.not minding
to pay or restore to any their creditors, their
'duties; but at their own wills and pleasures consumne
‘debts and the substance obtained by credit of other
men, for their own pleasure and delicate living,

against all reason, equity and good conscience."

3.2.2. There followed a spate of legislation in 1571, during




- the Reign of Queen Elizabeth I, which enabled the Lord_chancellor
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at the suit of a creditor, to order the seizure of the assets
of an absconding trader and to provide for the distribution of

the proceeds of sale asmongst his creditors, "a portion, rate

and rate alike, according to the quantity of their debts".

This Elizabethan legislation also included provisions for the
setting aside of fraudulent conveyances, provisions which in
their original form rémained vigorously alive and part of our

law for over 350 years, being finally replaced in 1925 by a

modern but, in some respects, less satisfactory substitute.

5.2.3.. This syétem of eguitable distribution of the assets
ambngst the creditors, in such sharp contrast to the procedures
at bommon law, was confined to traders in the Seﬁse above
described. Until the 19%h century there were no provisions
for'a trader to apply of his owﬁ accord to fhe Couft to be made
baﬁkrupt, nor could the non~trader debtor apprly for any
equivalent relief from the burden of the claims of his creditors ;
‘generally. In this sense the earlier Bankruptcy Acts were
creditof—orientated, showing little concern for the debtor,
oﬁher than that he should surrender all his‘propefty.and be
punished for any fraud. It was not until 1705 that
discharge from bankruptcy in any real sense was made possible. ' i
Indeed, as if to make up'for this apparent relaxation, the E
fraudulent trader, who had become bankrupt, faced the death
pénaltj. It is reported that in November 1761 a bankrupt

was henged in Smithfield for concesling part of his effeche.

3.2.4. The penal side of the legislation, imposing what is ?

still widely referred to as "the stigma of bankruptcy" seems

to have been motivated by desire to maintain acceptable ?
standards of conduct in the commercial community, such as honest }
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an@ fair dealing and the keeping of adequate books of account
from which a trué_picture of a tfader‘s affairs could be
aséertained, by means of disciplinary proceedings against any
defaulters. Such defaulters must forfeit the privileges
of and incidental to earning their liwelihood in commercial
soclety whose structure and fabric had been put at risk by
any trader who failed to fulfil his commitments. ‘That
sodiety was well aware of the chain reaction and consequences
which might ensue when a business collapsed, not only upon
the affairs of fellow—traders, but also upon the llvellhood
of employees or apnrentlces, as well as their famllles who

might become a charge upon the poor law. Such dislocation

- to the system might require more or less severe measures of

- punishment as a deterrent to other traders.

.

%vev5e Meanwhile, the plight cfauu—Z;;dUL edebbors-was hecoming

Ancreasingty more—hearsh-and-gewere.,

in large measure used as the medium for carrying oub these

‘he Bankruptcy Laws were
disciplinary functions.

3.2.57 The upshot of the Bankruptey Legislation, confined to
Ttraders, was that as a matter of law bankrupbcy and insolvency

were two quite distinct situations, though frequently_confused.

A person who was insolvent might never become a bankrupt, or

indeed be capable of becoming so; and a bankrupt might finally

prove to be solvent.

#Lemﬁhﬁ~hh

3.20 ﬁ The plight of the non-trader debtor became increasingly

- more harsh and severe. The inhumanity of the situation

whereby a cpfeditor could 80 easily have his debtor sent to

prison, which was described at the end of the 18th century as

the English eguivalent of the slave trade, was also noted in

T
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more enlightened circles for its futility. One author

summed up the matter as follows

"Cn the one hand, imprisonment is not always effectual
to force payment from an obstinate and fraudulent
debtor; - while, on the other, he whose insolvency may
have'ariséhrenly frém accident and wisfortune, may
still be detained in prison by a rigorbus creditor,
though he haé nothing left wherewith to satisfy the
debt . " |

3.2.@. This severity was o some extent mitigated by the
establishment in 1813 of a Court for the relief of insolvent
debtors, This system, in one shape or another, remained
in existenée until 1861 when it was abolished;  thenceforward
non—tréders, as well as traders, have been amenable to the

Bankruptcy Acts, S ‘

3,2.%1 The machinery of the insolvent debtors court is, however,.

not without intereét since it is a direct ancestor of what

is now known as the AdministrationVOrder procedure in the
County Court. By the middle of the 19%th centﬁry it was
possiblelfor aﬁy person, not being a trader or, if a.trader,
but owing debts amounting in the whole to less than £300, to

présent-"a petition for protection from process". The debtor

annexed to his petition a schedule of his debts énd upon the

presentation of the petition it was open to the court to give

protection to the petitioner from the following :

"all process whatever, either against his person or
his property of every description, which protection
shall continue in force, and all process be stayed,

until the appearance of the petitioner in court....". .

T YT e e BT



5;2.1@. A debtor, in respect of vhose affairs an interim
order for protection had been made, was given protection not
only from process, but also from being detained in prison at

the suit of a judegment creditor. If, in duvue course, it

| appeared to the court that the debtor had made out a prima

facie case for reller a final order could be made which
might involve the vesting of the debtor's property in a trustee,

as well as provisions for the discharge of his debts, either

in full or partially, from any after-acquired income or earnings. |

The power to make such a final order, however, could only be

exercised where the court was satisfied that the debts of the

petitioner had not been contracted by any manner of fraud or

breach of trust and an order could also be refused if the

debtor, at the time of becoming indebted, was without "reasonable

assurance of being able to pay the debts".

3.2{1D¢_ The power of the courts to imprison debtors were in
any event themselves drastically curtailed by the @ebtor'Act.
1869, though they were not then entirely aﬁblished. It was

the almost unanimous opinion of the County Court Judges that

the ability to commit judgment debtors to prison should be

continued if an order for the non-payment of money was to have

. any real efficiency. Accordingly, provisions were enacted

to enéble the Judges to commit to prison a debtor, who had the

means to pay, but who was recalcitrant and refused to do so.

3.2.1P. Slde-by-51de with the process of alleviating the
position of the non-trading debtor, considerable efforts were
also being made throughout the 19th century to reform the |
Bankruptcy Laws stricfly so called. The first attempts were
made in 1825 followed, during the next 60 Years, by an almost

constant re-assessment of the position. The many shifts in
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policy need only be briefly described.. Before 1831 it was?
the creditors who virtually had the fﬁll control over the

' _administration of‘bankrupt-estates. : Apart from the'abuses
to which this gave rise, such as the disposal of assets at
a gross undervalue, the system was generélly considered to'be

in a state of chaos and gave rise to general dissatisfaction.

5.2.33. In 1831 the predominant role of the creditors in the
administration of bankrupt estates was reduced by'the appointment
of officers known as Official Assignees who were attached to the
London Bankruptcy Court, but not to the Gourts in the Provinces.
However, this new system was by no means free from corruption

. and was itself finally abolished in 1869. Nonetheless, the
concept of some.form of official control over bankrupt estates
was re-examined in conse@uence of tﬁe scandals which were
associated with the administration of bankrupt estates during

the period from 1869 to 1883.

3.2.13. The effect of the Bamkruptcy Act of 1869 was’that
the debtor and his creditors were the only partiés concerned
in a bankruptcy. This system had been introduced at thé
insistence of the commercial community but, in practice, it
proved to bela disaster and failed to obtain public confidence.
It was said that bankruptcy had become entirely a mattér of
private concern and had degenerated into a scramble betwéen
the debtor and his advisers - often his confederates - on the
one hand, and the creditors on the other. The publie
interest was entirely ignored. Particular abuses stemmed
from the fact that it was all too easy for a minority of
creditors to control and manipulate the administration of an
éstate in their own interests to the pmjudice of the méjority

of creditors. The chorus of condemnation for the system
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became more intense with a series of cases where the assets

in the estate had been misappropriated by the trustee.

(3 The modern bankruptcy systen.

3.3l The Bankruptcy Act, 18833 was the direct response
to and a reaction away from recent public dissatisfaction

with the administration of bankrupts' estates. The guidelines

which the new Act followed must be understood in this light.

On moving the second reading of the Bill, Mr. Joseph Chamberlain

the President of the Board of Trade, referred to the principles-

of bankruptcy law as follows :

i'Every good bankfupﬁcy iaw must héve in view two
main, and at the same time, distinet objects.
- Those objects were: |
- Eiggg the honest administration'of bankrupts
estates, with a view to the fair and speedy
distribution of the assets among the creditors
whose property théy were; | | |
Secondlg, followihg'the idea that prévention
is better than cure, to do soﬁéthing to improve
.. the general tone of commercial moraliﬁy, to
promote honest trading, and to lessen the number
of failures. | |
In other words, Parl%igent had to eﬁdeavour, as far.
as pdssible, 50 gzngt the salvage and to diminish

.the number of wrecks.!

- 34302 Apart from stamping out abuses in relation to the

realisation and distribution of the assets, which 1t was
alleged had favoured "that class of the community which lived

by preying upon bankrupt estates at the expense of creditors

f‘}:fm' ..H' R



alike", the provisions of the new Act were designed to ensure

that an impartial and independent examination into the causes
of each bankrnptcy should be undertaken, as well as the conduct
of each bankrupt. Previously, any such inveSfigation had
bee perfunctory and inadequate;sinee the burden ef carrying it
out was thrown u?on the creditors. they had been obliged to
under%ake "a public dnty at their privste‘charge"; Finally,
ﬁhe'Act was intended to deal uore severely with the puniishment
of misconduct which previously, however’grievous, had been
altogether inadequate, being handled, not by responsible public
autherities, but by the creditors themselves who, in many cases,
“might.be interesﬁed in hushing.up.questions which they were

- epected to investigate or who, at-any rate, might not be willing

to throw good money after bad".

%4545, | Aceordingly, an essential feature of the thought -
processes underlying the Bankruptcy-Act, 18é5,'is that, although
insolvency is not necessarily a crime, yet it indicates a state
of things which reguire public explanation and inquiry.

Although bankruptey might ocenr in circumsnances beyond the
debtor?s.eontrolror by unavoidable misfortune, or without any
misconductlon his part, nonetheless it was considered that such
persons oughn to be the first to desire.and claim a fuillinquiry
into the circumstances of their cases "in order fhat they mightf
go again into the world-acquitted,.ny'the verdict of a

competent eourt, of anything which would cast a stigma upon

- their charactexr".

%34, - The public official by whou the investigaﬁive process
would be carried oubt was terbe the Official Receiver who would

act under the directiens of a responsible Government Department

namely the Board of Trade, giving rise to responsibility to




Parliament. The cost of administering the new system was

to be met from several sources:

(i) A4 fee of £5 was to be levied on each bankruptcy
petltlon.Lxs had been the case under the old law;
(ii) - A small percentage would be payable upon the
| assetsicollected;' | o
(iii) The interest on the amounts which, insfead of being
| kept in thé hands of trustees as_preﬁiously, would'

be paid to the Bank of England.

..3.5.5.' The machinery for dealing with bénkruptcy matters
created by the Act of 1883 is essentially that in force today

and will be described in detail in a later chapter. An
essential new principle to which it gave effect was to
recognise that bankruptcy is a matter which, indirectly, if

not directly,_affects'the community at large. = The Act ;

‘accordingly provided that in all proceedings_under it, whether

they terminated in bankruptcy proper, or in a composition or
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scheme pf arrangemént, the debtor should ﬂéve his affairs
1nvest1gated and reported upon by the OfflClal Recelver and
should undergo a publlc examlnatlon, that was a "turnstyle

through which every insolvent debtor must pass". Wkether ;

he would be allowed to enter into a composition or to obtain
a,discharge would depend on the result of those inVestigétions

into his previous conduct.

3.3.6. ./ Further paragraphs will bring the position up

to date, 1nclud1ng the Insolvency Act, 1976 / B

(4) Deeds of Arrangement

Z.4.1. / A brief history of this system will be given,

emphasising that it involves a voluntary arréngement between
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a debtor and hiS'creditors, as opposed to the compuléory

nature of court proceedings. It enabled the creditors,
with the consent of the debtor, to run his busiﬁeSs, €.E.

through a letter of licence. = The Act of 1887 was a

natural concomitant of the Bankruptcy Act, 1883, The Deed
.of Arrangement Apt,.1914, introduced a noté of court control
over Deeds of Arrangement.  The Deed of Arrangement is in

effect a method whereby a debtor can contract out of the %

public inquiry system of the 1883 Act,/

(%) The Administration Order procedure.

“3.5.1. The Act of 1883 expreésly provided for one important

.category bf cases where the insolvent debtor wcould be dealt

: with otherwise than under the strict provisions of that Act.
By Section 122 of the‘Act of 1883, where a judgment had been

_:obtained in a County Court and the Debtor was unable to pay

'.the amount forthwith; and alleged that his %hole indebtedness

- amounted to a sum not exceeding £50, inclusive of the debt

[EREPE——

- for which the judgmént was obtained, the chnty Court was given

.yower to make an order'providing for the‘aaministration of his
estate, and for the payment of his debts by-insﬁélments or _

. otherwise, and either in full or td such extent as to the
County Court:under'thé_circumstances of the case appeared
pradticable, and suﬁject.to ény COnditioﬁ as to his futﬁre-

éarningé or income which the Court might think just.

- 3.5.2. A separate set of rules, quite distinct from the

Bankruptcy Rules themselves, was introduced to deal with the

- Administration Order procedure. The Administration Order
Rules were published separately, partly because they related

to all County Courts (unlike the Bankruptey Rules), whether

such courts had'bankruptcy Jurisdiction or not, and partly
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5.5.3. With the introduction of the Administration Order

by the fact that the court was enjoined, in determining-whether

guilty of "idleness, improvidence, gambling or intemperance'.

- contained in the Bankruptey Act, 1914, but by the County Courts

-insolvent became increasingly, if collective proceedings were

required, to be dealt with under the more severe provigsions

tecause they affected "the very poor" and it was felt
desirable that the persons they affected should be able to

obtain them as cheaply as possible.

procédure, it was-hoped that resort to imprisonment to secure
payment of small debts would be much rarer and a loose
dlscretlon would be vested in the County Court Judge to arrange

for the relief of the small debtor by reasonable com9031t10n.

3.5.4, - Some 1nd1catlon as to the soclal purpose which the

Admlnlstratlon Order procedure was intended to serve is shown

the debtor should pay his debts in full or to any less extent,
to take into consideration not only the circumstances under
which the indebtedness was incurred and whether there had been

any fyaud on his part, but also whether the debﬁor had been

-

%.5.5. Provisions relating to administration orders were

Act, 1934, they_were transferred to the latter Act, though the

ceiling for the jurisdiction was continued at £50, as it had
been fixed in 1883. . With the decline in the value of money,
this meant that the precedure became more and more obsolete,

with the result that the affairs of the "very poor" uere

i ke e v

of the Bankruptcy Act. To This extent the purpose of the 18853
Act was being frustrated. The ceiling for the jurisdiction
was increased by the Adwministration of Justice Act, 1965, to :

£300, with power to increase by appropriate statutory instrument




~

as occasion requires. The celllng since 1977 has been

'£2,000. [7’(,,, 4t et v n*muv.._...h.\\..b a6, ]

(6) Winding-Up of Comvanies.

5.6.1. / The material is now available to give a brief
.account of the growth of the winding-up system partlcularly

in the second half of the 19th century, leading to the
;1ntroductlon, as late as 1929, of a specifically creditors
VOluntary liquidation; until then the interests of the
creditors were only grudgingly recognised in a voluntary
liguidation;  the alternatives were a compulsory'liquidation
(which the creditors could bring about), a voluntary liguidation
(which was the sole réspénsibility_of the shareholders), or a
hybrid in the shape of‘é voluntary‘;iquidation under the

supervision of the court.

%.6.2, Prior to the 19th century Reforms the system was

“really one of "oreat unincorporated partnershlps" carrylng out

extensive business and 1nqustr1a1 activities. The absence

of any highly develoned doctrine of limited liability of

s TR—
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shareholders meant that a creditor would bring proceedlngs

against one shareholder, leaving him to do his best to obtain

' Vcontribuﬁion from as many of his fellows as possible.. =

3.6.3. The Official Receiver system of investigation was

1ntroduced into compulsory liquidations in 1890. Insofar as

-1t.was ever intended that the systemn should be conducted on

the analogy of the bankruptey system, with a public exXamination
in all cases, this was soon frustrated by decisiong of the
Court of Appeal and the House of Tords in 1892 and 1896,

confining the public examination to cases where the Official

Receiver could establish a prima facie case of fravd. /
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(7) The Receiver snd Manager

3.7.1. [/ The floating charge over future assets was

devised in the 1860*5 and giving the blessing of the Court

‘of_Appeal in a case in 1870. Its impact on creditors was
soon realised and the Crown retaliated by the forerunmer of

'Section 94 introduced in 1898.

3.7.2. The Departmental Committee reporting in 1906 has

a great deal to say sbout the propriety of the floating charge.

The majority took the view that it had become an integral part
of company finance and could not be abolished. There was,

however, a note of dissent.

3.7e35. The upshot was the introduction of the forerunner

of Section 322, with a relation-back period of 3 months,LWL&

increased by subseguent Acts. ’

3.7.4. The history under sub-section (6) above will deal

‘with the_introduction of the fraudulent trading provisions

in 1929. - Something will be said about the reforms in 1948
and 1976./
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- to be supplemented by the principles of common law and
8

' CHAPTER 3.

" HISTORICAL BACKGROUND

(1) = General.

_3.1.1;. No_comyrehensive statementiofrinsolﬁency law in -

-.Englaﬁd andVWales'exists. ~ Instead,there is a ﬁatchwork

‘of materials dealing with the subject, consisting of

o legislafion such as the Bankruptcy Act, 1914, the Deedgof X

‘Arrangement Act,'l914, parts of the Companies Act, 1948,

and parts of the County Courts Act, 1959; all'this'has

equity)as illustrated by caselaw and as discussed in the

- text books.

3,1.2. The framework of the present'regimé was established-

during the second hsglf of'the'lgth century. . It has remained

l*intaét ever sincejwith no more than. a few minor mOdifications.
The Victorian attempts to deal with the subject were manifold;

‘inﬁeed, between the end of'the Napoleonic Wars and the end

of the century thefe were well_over 50 Acts_of.Parliameﬁt
dealing with the'subjecﬁ of insolvency. "This concern'merely
.foliowed a pattern.whiqh had beenlgoing on for many generatibns;'
Each new wave of legisiatién was,usuélly prompted By some
eéoﬁomic crisis or grave business scéndal.(such as the South Sea
'Bubﬁle in the early part of the lBth'centufy)}or by a desire

to mitigate some of the harsher features of the law.

3.,1.%3. Most of the issues with which we are confronted today
have in one form or another been debated in previous centuries.

Three examples will suffice:

(i) At the beginning'of:the 17th century Parliament

introduced measures,‘in the shape ofjthe doctrine
) , o . ' :
of reputed ownershiﬂi which were aimed at curing




_'problemS'similar to those créated nowadéys by the
practice of certain'supplieré reserving title to
-goods delivered until payment has been madé,

~ i.e. the Romalpa'gue%tign;_ﬁééﬁqme;'

(i1) At the beginning of the 19th ﬁentur??public opinion
was greatly disturbed 4t the harsh tréatmént received
:by a 1arge number of 1nsolvent debtors whose affairs,
it WA W adun” T

were not emenagble to the bankruptcy 1aws?
r‘{\ . R

g~ .
(iii) At the beginning of the 20%th centuryja‘gkpartmental
 bommittee investigating company law gavé close scrutiny |
to the impact of the floafting charge; at that time no
gore than about 40 years old, upon the‘prospects_of
the unsecured creditors df obtainihg:any dividénd in_
the llquldatlon of an 1nsolvent company.axmﬂu_aAbag
AL, fo oﬁa»jzj
%el.4. The great difference béﬁween1our éreSent deliberaﬁions_
and all previous discussions of the subject is ﬁhat we are
expressly dlrected.to study the field of insolvency law as a
L824 STV
whole, deallng w1th the corporate s well as the nonwcorporate
debtor t9g</ﬁér. . All previous 1nqu1r1es have been plecemeal
and iimited-in their ambit. |
3¢145. The roots of.insolﬁency.law ére.eﬁbedded deep in our
‘legel, social and economic history. It has always been
.recognised that the topic is'one_whicﬁ touches or might touch
on most aspects of commercial lawiin the sense that there was:
'always a risk that all merchantgcontracts might at oﬁe-time_or-
another fall.to.be.invéstigated by the Bankruptcy Courts.
- It was indeed.claimed,;With some justifidation, in_the early.

vart of the 19th'centﬁry=that'"the syétem of the bankrupt law

i _
now forms the most extensive and important_brénch of the




‘mercantile law of the United Kingdom."

3.1.6. The old eommon'lé#, stretchiﬁg.back te 111e-d:lae‘val"c:'ur.le's',_-5j
_was-stark and unéompromisingg makiﬁg'the posiﬁion:of'the debtor
'_extremely unenviable. _ A sharp dlstlnctlon was drawn between |

:the two principal remed1es which were open to credltors- a
creditor could elther selze the body of his debtor or could
'selze the effects of his debtor bugqhg%ﬁﬁrg§Zé?;gm25uidrﬂe% be
g&g:aﬂai at the same tlme- moreoever, if the body of the debtor :
was taken in executlon, it was not p0351b1e thereafter to

'__resort to his effects.

_3;1.7. .Seizure of the debfdr's assets was initiated by each
creditor seperately;_ there—was no machlneny for any collectlve
form of executlonpgpd for sharlng the expenses amongst a
.number of creditors; furthermore,_a pract}cal d;fflculty arose
. from the fact that there was no-mechinery foreinquiring as to
the nature of the debter's assete.

' effect of glvlng the race for assets to the sw1ft the rule

The system had the

being "first come, first served".

'3.1.8. The alternative remedy wés 'thet the debtor should be

. summarily arrested and thrown 1nto prlson, there to be detalned
at the pleasure of the credltor.' : In thls sensei*nsolvency
.was in fact regarded as an offence, very 11ttle, if at all, less

criminal than a felony, and a rlght to subject hls_debtor to a

prolonged imprisonment seems to have heeﬁ(gifiefiregarded as

,qw

one of the natural rights of the creditor.

- s 135

3.1.9. An important and-fer—reaching distinction was commonly
) made between the position of traders, i.e. persons employed in :
D f
ﬂ’ merchandlslng or the buylng and selllng of goods, and nonytrade
"M’V\J’lj{ i‘i’

. A . %
My‘,m ﬁq‘hﬂwﬁ#’j r(s’lf» ‘T/\: 'lr-k_/glv-je ’ g
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such as thoce in employment or engaged in a profe551on or,

i

P,

1ndeed landowners and farmersf‘% Non—traders were not
expected to acgyzre nor to have occasion to glvejexten81ve
credlt. Thelr pr1nc1pa1 asset was llkely to consist of

1mmoveable property, and, as that expre551on 1mp11es, this
was regarded as belng “statlonary“. The capital of such a
non-trader was regarded as belnc %nomn, visible and permanent".
' Ifgetherefore, he were to. take steps to put himself beyond
the reach of his creditors, it was to De expected that he would

be unable to make away with his assets. L

-3.1;10. The position cf the trader was quite different. It

'was appreciated that the nature of hie activities Was such

that he needed to glve andﬁrecelve credlt and that his ceapital
mlght largely consist of moveable property of the e_"generallj

unknown, always uncertain, and perpetually'fluctuatlng“.

.~ 2.1.11. With the great.ezpansicn of economic activity flowing
from the Industrial ﬁbvolutiodjthe principle was_increaeingije'
| reccgnised that commerce was built-on great creditefand that
great credits produced great debts. It followed that, owing
'to the risks arising from these eﬁd other circumstances, the
most diligent and hondrableemerchant might be'rudned without

vedly |
Afcommitting any fault; if he had conducted hlmself honestly

: Ani4l
towards his creditors, had mede a full disclosure, andbdellvered
up all his property to be divided_amongst them, in satisfaction
of their debts as far as it would extend, it was regarded es

equally reasonable that in such a case his creditors should

"Release him from a etrlct and rigid performance of
engagements, whlch, w1thout fraud, and only through

the casualties 1n01dent to trade, he has been

N0

dlsebledj;completely to fulfll "
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| Z.1.12. Thé:%fin é nutshél%;are the mgin isgues facing this
’ ' Committee. . " How best can a distinction be drawn between
: ﬁhé different typeslof débtofs, rahging, at one end of the
spectrum, from the large trading corporatlon, whose collapse o
.mlght alfect the llvellhood of many thousands of people, all é@j
way through to the other end‘of.the_spectrudywhere & consumer
in the domestic sphere finds himdelf in financial difficulties
and is deserving of dompassion and hélp more than.aﬁything.elsefj{
hﬁw,'then,.arerthe dishonest to be_punished and the innocent
to be rehabilitated and, whether they are culpable or not,
how‘best are their asséts to be-distributed amongst their

creditors, and what proportion, if any, of their future income
e ’ _

should be applied in satisfaction of their debts?

(2 A brief survey of Bankruotcy and Insolvency Laws to 1883,

3.2.1. At an early stagﬁfthe tradlng communlty demanded reforms.:
- The flrst English Bankruptcy Act, upon whose foundatlons the ¥
great edifice of Bankruptcy Law was to bq constructed over the
next three centdrdes, was paséed in'1542 during thefgéign.o%

- Henry VIII. It was aimed at the absconding debtor, namely,

those persons who -

".,.;... craftily obtaining into their hénds great
 substance of other men's goods, do suddenly flee -
to parts unknown, orlkeep théir houses, ndt minding
to pay or restore to any fheir Creditorgﬁ“théir
dutiesg.but at their own wills and pleasﬁres consume
debts and the substance obtained by credit of other
m;n, for their own pleasure and delicate 1iving,
agaiﬁst all reason, equity and good conscience.™
p y - | a.fgfgh;j | 3

%.2.2. There followed a spate of 1eglslatlon41 1571, during

N =
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-their original form remained vigorously alive and'part of our
_modern-but,_in some respects, less satisfactory substitute.
" %3,2.3. This system of equitable‘distribution of the assets

: s f L
. at common law, was confined to traders in the sense above

~ bankrupt, nor could the non-trader debtor_apply for any

'pénalty. It is reported that iﬁ November 1761 a bankrupt

" to have been motivateéd by desire to maintain acceptable

' standards of cbnduct'in the commercial comﬁuﬁity, such as honest

o ' oo o .
the;Réign of Queeanlizabeth I, which enabled.the'Lord Chancellor!
at the suit of a creditor, to order the seizure of the assets
of an absConding trader and to prévidé for the distribution of
the proceeds of sale amongst his creditors,.ﬁa portion, rate
and rate alike, according tb the quantity of their debis",
This Elizabethan legislation also included provisions for the

setting aside of fraudulent conveyances, provisicns which in

law for over 350 yeafs, being finally repléced in 1925 by a
‘ L .

A .

amongst the creditors, in such sharp contrast to the procedures

degcribed. Until the 19th'century}there were no'brovisions

for a'trader_to apply of his own accord to-rthe Court to be'madé

equivalent. relief from the.burden of the claims of his Qre@itors
genera;ly. - In this sensg,the ear1ier Bankruptcy Actsfﬁere-
creditbr—orientated, showing little-concern for the debtor,
other than that he should surrender all his property:and be
punished for any fraud. It-wés“not unﬁil 1705 that

discharge from.bankruptcy-in any real sense wés made possible.
Indeed, as i1f to make up for this.apparent relaxation, the

fraudulent trader, who had become bankrupt, faced the death

was hanged in Smithfield for concealing part of his effects.
3.2.4. The penal side of the_legislation, imposing what is

still widely referred to as "the stigma of bankruptqy; seems
S e




. and fair deallngfand the keeping of adequate books of ‘account
-from whlch a true plcture of a trader' s affalrs could be
: ascertalned by means of dlsclnllnary proceedlngs agalnst any
- defaulters.  Such defaulters must forfeit the privileges
| tof and cn01denta1 to earnlng their livelihood in commerclal

(e

'soclety whose structure and fabric had-been put at rlsk by
A

any trader who failed to fulfilahls commitments. , That
society was well aware cf the chain reacticn‘agd ccnseQuences
uhich.might ensue wheu aubusiness collapsed,. uot ouly-upon'
the affairs of fellow-traders, but also upon the livélihood
of employeeslor apprentices, as well as their'families; who
_might become a charge upon theq%OOr iaw. - Such dislocation
to the system might require mofetor less severe ﬁeasufes of

 punishment as a deterrent to other traders.

o aning
he Bankruptcy:Laws were
in large measure used as the medium;ﬁor carrying out these
disciplinary_functions;. | e {{ . )
. ” é
3.2.5f The upshot of the Bankruptcy Leglslatlonf&conflned to
traders, was that as a matter of 1aw bankruptcy and 1nsolvency
':'were two qulte distinct 51tuatlons, though crequently confused.
A person who was insolfent ﬁight never becoue a_bankfupt, cr :
indeed be‘capable of becoming so; and a bankfupt might finally
prove To be solvent. | -
Meomuacle : :
| 5'2°@fﬁ. e pllght of the non—trader debtor became 1ncrea51ngly
more harsh and severe. The inhumanity of the situation
whereby a crﬂedm*or could so easily have his debtor sent to

_prlson, which was described atb the end of the 18th centurv as_

the English equivalent of the slave trade, was also noted in
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_ . 7, o 7 o o
[ rq t.é/wfiwm 4 o
more enllghtened cirecles for.lts futllity,/ One zuthor

summed up the matter as follows s

-"On fhe one hand, impriéqnment.is not always effectual
| to force payment ffom an cbstinate and fraudulent
debtor; while, on the other, he whose insolvency may
have arisén only from accidenf énd_misfortune, may
still be detained in prison by a rigorous.créditor,
though he has\nothing left wherewith to satisfy the
 debt." I o

3.2.3. This Severity was to some extent mitigated by the
;ﬁ& establishment in 1813_of'a Court for the Belief of insolvent

iy

IR LA ‘ _ _
'@%/ raebtors. This system, in one shape or another, :emained
in existence until 1861 when it was abollshed° thenceforward
non—trade s, as well as traders, have been amenable to the

%" Bankruptcy Acts.

3.2.%1 The machinery of theJEnsolveht.@ebﬁorsfgzurt is,-howevef3
-not wifhout intefestjsince it is 2 direct ancestor of what

is now known as the Administration Order procedure in the
Gounty Court. By the middle of the 19th century it was
possible for ény personﬁjgg% being a trader or, if a trader,

bt owing debts amounting in the whole to less than £300, to
present “a.petition for protection from prbcess". | The debfor
annexed to his petition a schedulé of his debtsfand upon the
- presentation of the pefition;it was opeﬁ to the court to give

protectign to the petitioner from the following :

"all process whatever, either ageinst his person or
his property of every description, which protection
shall continue in force, and all process be stayed,

until the appearance of the petitionerrin courteees e
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‘3.2.%. 4 debtor, in respéct of vhose affairs an interim

order for protection had been made, was given protection ﬁot
only from process, but also from being detained in prison at
the suit of a'judgment creditor. If, in due éoﬁrse, it
appeared to the QOuit that the debtor had made out a prima
facie case for relief, a-final‘b:der éould bé méde which

might involve the vgsting of the'dehtor's property in a trustee,

as well as provisions for the discharge of his debts, either

The power to make such a final order, however, cbu1d only be
exercised.Where the court was satisfied that the debts of the
ﬁetitioner had not been contracted by any manner of fraud or

.breach of_trustfand an order could also be requed 1f the

assurance of being able to pay the debts".

. 3.2.108, The poweq;of the courté to imprison debtors were in
any event themselﬁes_drastically curtailed by the BebtorgAct
1869, though'fhej:were not then eﬁtirely:aboliéhed. : —If was
the almost unasnimous opinion 6f the County COurt'Judges that

_ the abilitj to commit_ju@gmént debtérs_tq prisoﬁ should be

_ s s s -
continued if an order'ﬁq£ the non-payment of money was to have
any real effigi%ncy._  Accordingly, provisionslwere enacted

to enable the Judges to commit to prison a debtor, who had the

~means to pay, but who wag recaleitrant and refused to do so.

3.2.1D. Side-by-side with the process of alleviating the
position “of the ﬁon—trading débtor,.considerable efforts were
also being made thrdﬁghdut the 19th centufy o reform the |
Bankruptey Laws strictly so called.  The first attempts were

made in 1825jfollowed, during the next 60 years, by an almost

constant re-assessment of the position. The many shifts in
e T T T T T T T T ] e e e il R T e R

in full or partially, from any after—acquired income or: earnings.:

Ty
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debtor, at the time of becoming indebted,‘was without *"reasonable
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‘policy need only be briefly described. Before 1851 it was?

the credltors who v1rtuelly had the full control over the

'edmlnlstrat on of bankrupt estates. , Apart from the abuses

to whlch thls gave rise, such as the disposal of assets at
a gross undervalue the system was generally con51dered- to be
in a state of chaos,and gave rlse to general dissatisfaction.

- f

3.2.%%. In 1851 the predomlnant ro1e of the creditors in the

administration of benfrupt estates was reduced by the epp01ntment

of officers known as Official A331gnees who were attached to the ?

London Bankruptcy Court, but not to the Courts 1n.the Provinces.

i

'However, this new system was by no means free from corruptvon

and was itself finally abollshed in 1869. Nonetheless,.the
cencept of some form of official control over bankfupt estates
was re-examined in consequence of the scandals whiCh were
associated with the administration of bankrupt estates duriﬁg

the period from 1869 to 1883.

3.2,13%. The effect of the Bankruptcy-Aet of.leeg was that
the debtor and his creditors_ﬁere the only parties concerned |
in a bankrubtcy. This system had been introduced at tﬁe ;
1ns1stence -of the commercial communltijutf in preeélce;'lt
proved to be a disaster and failed to obtain publlc_confldence.
It was said that benkrepﬁcy had become-entirely a matter-of
private concern and had degenerated into a scramble between
the debtor and his advisers - often his cenfederates - on the
one hand, and the creditors on the other. The public
interestswas entirely ignored. ,_.Perticulaf'abuses.stemmed
fiom the fact that it wee)all too eesy_fer e minority of

- L
creditors to control andhmanipulate the administration of an

estate in their own interests %o the prjudice of the majoriﬁy

~of creditors. The chorus of condemnation for the systeu




became mwore intense with a series of cases where the assets

in the estate had been misappropriated.by'thetrustee;&eéwﬂ%h?-

(%) The modern bankruvtcy system.
3.3.1. . The Bankruntcy Act, 188%, was the direct response
qumzwé’

te/and a reactlon away froe}receht public dlssatlsfactlon
with the a&mlnlstratlon of bankrupts estates. ~ The guldelineS"
hlch the new Act followed must be understood in this light.
: o B Huae % L,g/tlwa,.“ﬂ,.,a : '
On mov1n§ithe second readlng of the Blll Mr. Josenh Chamberlain,
the President of the Board of Trade, referred to the pr1n01p1ee

of bankruptcy law_as follows i

"EVery good bankruptcy law must have 1n.v1ew two
maln, and at the same time, dlstlnct objects.
| Those obaects were: | |
Flrst/the honest admlnlstrat*on of bankrupts
estates, with a v1ew to the fair and speedy
dlstrlbutlon of-the assets among the creditors
- -whose property they were- )
Secondly,. followmng the 1dea that Dreventlon |
is better than cure, to do something to lmprove.
the general tone of commercial morality, to
‘promote honest trading, and to lessen the number
.of failures. |
In other words, Parliament had to endeavour, as far
. es possible, to protedrthe salvage and to diminish&

the number of wrecks.! -

3.%3.2. - Apart from stamping out abuses in relation to the
-reallsatlen and distribution of the assets, which it was

alleged had favoured "that claes of the communlty which 11ved

' by preylng upon bankrupt estates at the expense of creditors
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allke“, the provisions of the nev Act were designed to ensure

ithat an 1mnartial and 1ndependent examination into the causes

| of each bankruptey should be undertaken, as well as the conduct

of each bankrupt. Previously, any such investigation had

_ bee perfunctory and 1nadequane!51nca the burden of carrying it

out was thrown upon the creditorgfthey had been obliged to
Iundertake "a public duty at their private charge". Finally,
fhe Act was intended.to.deél noTe severely'with the punishment
.of misconduct which previously, however grlevous, nad been
altogether 1nadeouaté?,§;:;g handled, not by responsible public

authorities, but by the creditors themselves who, in many cases,

"might be interested in hushing up questions which they were

- &pected to investigate or who, at any rate, night not be willing

to throw good money after bad!.

'3.3.3.  Accordingly, an-essentisl featune of the thought
processes underiying the Bankrupﬁcy Act, 1883, is that, although

insolvency is not necessarily a crime, yet it indicates a state
of things which require public explanation and inquiry.
Although bankruptey might occur in circumstances beyond the

debtor's control or by unavoidable misfortune, or without any

" misconduct on his part, nonetheless it was considered that such

persons ought to be the first to desire and c¢laim a full inguiry

o ]
g0 again into the world acquitted, by the verdict of a

into the circumstances of their casegr“in order that they might

competent court, of anything which would cast a stigna upon

their character”.

L P L The public offlcial by whom the 1nvest1gat1ve process
i

~would be carried out was to be the Official Receiver who would

act under the directions of a responsible Government Department,

namely the Board of Trade, giving rise to respensibility to

i T T




" Parliament. The cost of administering the néw system was

to be met from several sources:

 -(1) A fee of &5 was to be levied on each bénkruptcy 
‘__petition,GES nad been the case under the old law;
(ii) A small percentage would be payable upon the
assets colleéted' M
_ Aﬁ@énui
(iii) The interest on the amountgﬁwhlch, instead of being

kept in the hands of trusteig'as prev1ously, would

T ‘
be paid to the Bank of England.

3.3, 5. Thé machinery for deéiing wiﬁh bankruptcy matters
creaned by the Act of 1883 is essentially thagﬁzﬁfforce toda%/
and will be described in detail in a 1ater chapter. "~ An
essential new principle to WhiCh.if gave effect was to
recognlse that bankruptcy is a matter which, indirectly, if

P AERA .

not directly, affects the communlty at large. The Act
_acg;rdlngly Drov1ded that in all Droceedlngs under it, whether
' they terminated in bankruptcy proper, or 1n a composition or
scheme of arrangement, the debtor should have his affairs
investigated and reported upon by the Official Receiver and
 sh0u1d undgrgo é public examinationy that was'é "burnstyle
'through whiéh every insolvent debtor must pass®.  Weether

he would be allowed to enter into a composition or to obtaiﬁ

a discharge would depend on the result of those investigations

into his previous conduct.

%2.3.6. / Further paragraphs will bring the position up

to date, including the Insdlvency Act, 1976;/ '

(4) Deeds of Arrancement

B.4.l. /A brief history of this system will be given,

empha5151ng that it involves a voluntary arrangement between
/\

-y
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a debtor and his creditbrs, as,opposed:fo the compulsory
‘nature of court'proceédings. z_ft.eﬁébled the creditbrs,

_ with the consent of the debtdr, to rﬁn_his'business, E.B.

 through a letter of licence.  The Act of 1887 was a
natural concomitant-éf the Bankruptcy Act; l§85, Thé Deeiﬁ
-of Arrangement Act, 1914; introduced acégfefof court. control
over'ﬁeedS'of-Arrangement. .The Deed of Arrangement is in

effect a method whereby a debtor can contract out of the

public inquiry system dfjthe 1883 Act./

(3) ~  The Administration Order vrocedure.

3.5.1,' The Act of 1885.eipressly providedrfér one'important
'category‘of_cases where the insolvent debtor would be dealt

- with otherwise than under the striét provisioﬁs of that Act.

. By Section 122 of the Act. of 188%, where a judgment had been

- obtained in a County Court and the Debtor*was unable to pay
the aﬁount forthwith, and alleged that his whole indébtedness

- amounted to a sum hot_exceeding 550; inclusive of the deb¥
for which the judgment was obtained, theECounty Court was giﬁen
power to maké an order prbviding for the administration of his
esﬁate, and for the payment of his debts by instalments or
Otherwise,\and either in full or to such extent as to the

- County Court undef the circumstances of the case appeared
practicable, and subject to any condition as to his fﬁture

earnings or income which the Court might think just.

3.5.2. A separate set of rules, quite distinct from the
" Bankruptcy Rules themselves, was introduced to deal with the
Administration Order procedure. The Administration Order
Rules were published separately, partiy because they related
to =211 County Courte (unlike the Barkruptcy Rules), whether

such courts had bankruptcy jurisdiction or not, and partly

BARN e TR [T
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because they affected "the very poor™ and it was felt
desirable that the persons they affected should be able to

obtaln them as cheaply as possible,

| 5.5.3.'. .With the introduction of the Administration Order

, procedure, it was hoped that resort to imprieonment to secure

V_Paymenf of small debts.wculd be mﬁch'rarez}apd,a loose

discretion would be #ested.in the County Court Judge to arrange

for the relieonf the'small debtor by reasonable composition. |
’

5.5f4.. Some indication as to the social purpose which the

Admiﬁistration Order procedure was intendedrto serve is shown

by the fact that the court was enjoined; in determfning whether

the debtor should pay’his debts in full or %o any less extent,

to take into consideration not only the circumstances under

which the indebtedness was incurred and whether there had been

any fyaud on his part, but also whether the debtor bad been

guilty of "idleness, improvidence, gambling or intemperange”.

3.5.5. Provisions relating to administration orders were

. contained in the Bankruptcy Act, 1914, but by the County Courts

'}wum}wfwﬂw Los
Act 1934 ~they were transferred to the latter Act though the

celllng for the gurlsdlctlon was continued at £50, as it had
been fixed in 1883%. With the decline in the value of money,
this meant that the procedure became more and more obsolete,
with the result that the affairs of the "very poor"ifere
insolfent kecame increasfhgly, if collective proceedings were
required, to be dealt with under fhe more-severe provisions
of the Bankruptcy Act. To fhie exfent the purpose of the 1883
Act was being frustrated. The ceiling for the jurisdiction

was increased by the Administration of Justice Act, 1965, to

I£BOO,:with power t0 increase by appropriate statutory instrumentf
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. as ocecasion requireéz -~ The ceiling since 1977 hés been

52,000. [':)L =4t &k R s o votin e b €976 1]

(6)_ | Windine-Up of Cbmpanies. 

3.6.1.  / The material is now available %o give a brief

account of the growth of-the winding-up systemjparticularly

in the second half of the 19th century, leading to the
' introdﬁctioﬁ,.és-late-as-1929, of a specifically créditors)
voluntary 1iquidation; until then the-interésts of the
B créditors were only grudgingly recogqiséd in.a'foluntéry
lliQuidétion; the alternatives were a compulsory ligquidation
(which the creditors could bring‘about), a voluntary liguidation
(which was the sole responsiﬁility of the shareholders), or a
hybrid in the shape of s voluntary‘liquidatioﬁ under the
superVision.of the court.
_ 3@6.2, Prior to the 19th century Weforms the system was
':feally one of "ereat uﬁinéorporated partnerships" carrying eut
‘extensive buSineés and indusfrial activities. The ébseﬁce
of any highly developed doctrine of limited liability of.>.
shéréholders'meant that'a dreditor would bring'prdcgedings
égainst one shareholder, leaving him %o do:his best to'obtain

contribution from as many of his fellows as possible.

3.6.3. The Official Receiver system of investigafion was
introduced into compulsory liquidations in 1890. Insofar as
it was ever intended that the system shouid.be conducted on
the_analdgy of the bankruptcy system, with a publip examination
_in all cases, this_was soon frustrated by decisions of the
Court of Appeal and the House of Lords in 1892 and 1890,
confining the public exéminaﬁibn_to cases Where the Official

Receiver could establish a prima facie case of fraud. /

TIN5



(7) The'Reqeiver and Manager
3.7.1. / The floating charge over future assets was
devised in the 1860's a d glﬁémg the b15551ng of the Court

/
of'Apneal in a case in 1870. Its 1mpact on credltors was
~soon reallseq}and the Crown retallated by the orerunner of f#o
- tr geidim 0F A
i~ Section 94{1ntroduced in 1898.. .. :

5.7.2. The Departmental Committee reporting in 1906 hag&
a.greét deal to say about the propriety of the floating charge.
The majority took the view that it had becone anéintegral'part
of company finance and could not be abollshed Theré was,
‘however, a note of dlssent{‘wﬂ %*¢“¢ ! )

g
3705, The upshot was the 1ntroductlon of the forerunner

of Section 522, w1th a relatlonrback period of 3 months

| by the 1908 Act, 1ncredsed by subsequent Acus to © months
in 1929 and to 12 months in 1948. That is ocne of the most

-

significant changes on the time scale that you can see., -

%.7.4. The history under sub-section (&) will deal with the
introduction of the fraudulent trading provisions in 1929,

Something will be said about the reforms in 1948 and 1976. 7
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~ereditor until 1813 when there began a series of Act ‘for th

b gl 3

INSOLVENCY LAW REVIEW

DRATFT REPORT: For inclusion in Part I, Chapter 3

‘Histor Y. of B&ﬁkruntcy

—d

Bankru tey legislation in England has a icng hiséory,
originating duriﬁg thé-reign of Henry.VIII in an attempt to
control fraud énd_in ordgr'to secure an equiﬁable distributicn

the essets of an insolvent debtorg The Statute of Bankrupts,
15%2 observed that "divers and sundry persons, craftily obtainigg
inva their hands great substance of other men's goods, do
suddenly.flee Tto parts unknown, or keep their houses, not mindin ng
to pay c¢r to restore to any their credltors their debts and duties,
butat uhcwr own wills ani pleasures consume the substance obtained

- w—.-‘-U_: .-
by credit of

C

thier wen for their own pieasure and delicate living,

ragainst all reason, equity and good conscience."

2 The early bankruptcy laws applied only to traders; non-

traders continued to be subject'td the ordirary law of debtor and

]

"Relief of Insolvent Debtors"., These statutes were designed to
protect debtors who were not guilty of fraud or negligence and

to secure an equitable distribution of their assets among their

creditors. In 1861, the law of bankruptcy was extended to include

non;traders and in 1869, a consolidating Act was passed embracing.
most_cf the substantive practices and law of bankruptecy now in

force.

3 - The Act of 1869, however, provided what was essentially

-2 crediters' administration and private trustees took the place

- -

of the official assignes. The abuses of creditors’ administration

L T
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~led %o the Act of 1883 which senarated the judicial and’ admlnvs—

tratlve an“tlonS, tran5¢errwng the latter to the Board of Lraae,
under an Inspector General 1n Bank“upucy with functions to
connrol the app01ntmenc and work of crustees in bankruptcy.

 :¢_' The Bankruptcy Act 183% remains the basis of modern

" bankruptey administration and since that date, three Committees

[T L —— B T TR Er————

have submitted repoff recommending amendments to. *he legﬁslatlon;:
5. Thé rirst Cdmmitzee_app01nted in April 1906 by tne,Rt,yHon.
David Lloyd- George, then President of the Board of Trade,
B p?eSented its*réport‘in'ipril 1908 (Report of'the-Départmental\
. Committee on Bankruptey Law Amendment) /Cmnd 406&7 after cafrying
dﬁf é éomprehensive review'of'the'reléﬁanf-Aéts.' The Bankrupfcy_
Act, 1914 and the Deeds of Arfangemeﬁt A@t, ﬁ914 ﬁefe thén'enacted,'
' consolidating and amending the eérlier Bankrupfcy and-Dgeds of |
Arrengement Acts. R '
<) _: It is perhaps interesting to ndfe.some of thé problem areas
which,were.specifically mentioned in the terms of reference éf a
committee scme seventy years ago: | |
(a) the adequacy of provisicns for in vestlgatlon 1ntod
| the conduct~of an insolvent debtor or bankrupt,
and for the imposition of punighment or disabilities)
(b) +the effectiveness of measureslto check improper
| and reckléss tradingy
'-Qltc) the requirement for a more immediate realisation-
‘ of a bankfupt's estate)

(d) after acquired property and the need to protect

Y

—

- persons who have become creditors of the bankrupt

since his bénkruptcyg

(e) more stringent requirements for dischargey and

-~




T e T

- (£) more effective control of voluntary arrangements

'between?inSOlvent debtors and their creditors.
?-_ It is true that over the years the étﬁitude of society
has mellowed, recognising'fcr example, the humanity. and_advanfége,
of a bankrupt being-released from his liabilities-and given an
opportunity-to re-establish hiﬁse1f¥With as little delay as
possible. Nevertheless, we have found that most, if not all
lj'of_the‘problems'which were referred to in 1906 remain mattéqs
of.concern today. | o _‘,
8 The second Committee wag set ﬁp in June.4924 with limited
- tefﬁs of reference, and it réported in January 1925 (Report of
the Bankruptcy Committee 1924-25) /Cmnd 2326/, The committee's
aftentioﬁ ﬁas drawn mainly to The provisions for the discovery
"~ and punishment of offences in the Bankruptgy-Actf 1914, although
it did consider and report on a number of other topics. The
Bankruptcy (Amendment) Act, 1926‘was then enacted.
9 Again, it is interesting to note somé of the matter5~which‘
the.second committee considered were of sufficient concérn %o
merit inclusion: in what was only a twenty page:réportf
| - (a) the heavy losses resulting from fraudulent
trading and "long firm frauds"j
(b) the surprising extent to which credit is
given without adeguate enﬁuiries first being
" made; | | o \
(e) .the_failuré by debtors to keep adequateltrading
records) |
(d) the tendency to treat bankruptcy offences as
being of a less serious character then they

in truth arej

-3 -
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(e) the requirement for automatic discharge

provisions; |

(f) after acquired property and the rights of
persons who became creditorsﬂafter'a'debtor's
.bankrﬁptdy; and .

{(g) +the difficulty of prOV1ng the 1ntentlon of
a aebtnr to prefer (frauduTent preferencv)

10 The third Committee under the Chairmsnship of Hig Honour

_ Jﬁdge John Basil Blagden, was sppointed in October 1955 o !

consider and report what amendments are desirable in (i) the
Bankruptey Acts 1914 and 1926, more partlcularLy in regard to
~the prov1srons relating to the discharge of banKrths, and (ii)
the Deeds of Arrangement Aet 1914” . That committee reportea in

May 495? (Repor+ of the Committee on Bankruptcy Law and Deeds

o; nrrangemen* Taw Amenament) [Cmnd 221/ that apart from the

T T T

matter of d1scharge the baalc structure of the bankruptcy 1aw

was gener511y sound and wmll suited tc its purpose.

— = — — L - . —

11 The Blagden Gommltuee put forward a number of proposed
amendwents which they said were "designed to remove as far as
possivle administrative difficulties and inequalities, some of

which have been inherent in a system of law which has to serve

a two-fold purpose, on the one hand of protecting a bankrupt from

‘anything in the nature of persecutlon by his creditors, and on

:the other,. proteutwng credltors from the dishonest or fraudulent

financial dealings of their debtor."

12 Successive governments have never found parliiamentary time

to enact what have been described as the relatively minor amend-
ments suggested, and no amending legislation has resulted from

the Blagden Report. The law relating to bankruptcy is still

énacted largely in the Bankruptcy Act, 1914 and the Bankruptcy
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-(Anendment} ety 11926,  Minor changes have, however, resulted

. from the prcvisionetof'other Acts such as the'Gompanies Act 1O47 =

st b o it o S A S

i . and'the-Powers of -Criminal- Courts Act, 4975 whichepermits the

;% o DlreotOT of Pub11c Proeecu ions to seek a Criminal Bankruptcy

4 | ‘O“de“ at the tlme 01 conv1ctwon in: larger cases of fraud and theft.
f+eTn1ﬂ has enebled hlm 1r sthable cases to petvtlon 1n bankruptcy 80 -

e : . T TR AR

!uhat as far aq mayoe, 1ll~gotten.ga1ns can be recovered and dlS—

jtrlbuted to those Who suffered loss oy tne fraud or uheft Thene

:fnas been leglsTetlon to ﬂlve gleate“ securlty to the employees of

f;;nsoTvent emp 1oyere,_ Morc recently tne Insolvency Let,1976 was enacte
primarily to implement the nere 1mporuant recommendatlons of a

' Pev1ew Tean which in 1972 had reported on the management of the

- Insolvency Servlce. The main provisions of the 1976 Act increaged

~ the monetary limits relating to bankruptcy and‘winding—up, anended
the rules reiating to proof of debts and to public examinations,

and introduced an automatic discharge procedure far bankrupts.

The objectives of bankruptcy

‘137 The. Bankruptcy Acts exist for the following purposes:
| (a) to regulate the affairs of insolvent oebtors,
| ‘including'partnerships and the estates of
ingolvent debtors; providing efficient machinery
whereby a debtor or his creditors mey secure the
transfer of the debtor's assets to an impartial
person for realnsatnon and distribution amongst

‘the crEd:tors; . g

(b) to adjudicate fairly between the creditors by
providing for the protection of security and
other rights and preferences and ensuring that

the general'body of creditors share the available

estate rateably amongst themselves)
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(e) to provide relief to the debtor from

_ harasbment by hls bred¢torq; _
(a) to enabTe a bankrupt who hag made a ¢u11
dlsclosure of his affalrs to obtain, with the
Cminimum of humiliafion and delay; -a discharge
of hkis 11a0111t1es and the. opportunity to ma{e'
a fresn start) and o
| (e) to. discover and punish the dishonest or.
fraudulent debtor.

-

Bankruptcy procedure

514- _ Bankruptey applles only to 1nd1VﬁduaLs -and partpersnnns;-
it doeq not apply to companles 1ncorporated under the Companies
U Act 1948 Wthh are subaect to the w1nd1ng up provisions of the
Companles Acts. Thls is not e} 1n many otnc countriesy the
'bankruntcy Laws of -the Cont inenval uembbr of tﬁe EEC, Ganada
and the USA (buL not Australla) apply both-to physical and legal
peroons. _ | |  " '   -
15 A1l bankruptcy proceedings start thh a petltlon to the :
Court which may be presented by a creditor or creditors jointly,
by the debtor himself, or by fhé legal representative of the
estate of a déceased insolvent. In the case of a creditor’s
petition the Court Will‘requife proof that the débt_or debts

afe not less than £200, that the debtor has committed an "act

6f bankruptcy"_and that he is a person subject to the Bankruptcy-
Acts. The Court may make a receiving order.awainst the debtor,
but noct adaudlcate nlm bankrupt at that stage unless‘he consents.
.ﬂ6 A petition by the debtor hlmsell must state that he is
'VunabLe To pay his debts. The Court may make a rece1v1ng order

against the debtor and at the same time an order of adjudication

declaring him bankrupt.
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17 . Under a fgceiving_order”the Offi'ial Receiver becomes

the receiver ofrﬁhe debtorfs proparty. At_this sﬁagé his duties .
ére.to telks custcdyfof and prohect the debtor 's estate, interview.
the debbtor to ean1rc int oxﬁiS'financial affairs, and to call a

meeting of uhe'credltors.

18 - The credltors meeting con31ders any proposal by the

E B ' _aebto; for settllng hls debts elther in full or by way of

i 'ComPOSibiOﬂ or scheme of arrangement. In the absence of
aéceptébla.prbposals the.cfed tors may decide to ask the Court
to adjudge $he debtor baﬁkrupt and to appoinﬁ_a person of their

choice as trustee of his estate.

_49 o The debtor is decxpred bankrupt by an order of adaudﬁca+1on

 wh1ch operates to dlvesb hlm of all his property and to vesn 1+

~in the trustee. The trustee is then in a position to realise the

assets as to distribute the proceeds among . the creditors in

:accovdance with the prlorltles lald down in the 1914 Act. The

a

. remedies which aTe normally available to credlto*s are extinguished
and their remaining right is to prove their claims in the

- bankruptcy.

; | 20 Apart from its proprietary effects, adjudication involves

several unpleasant and limiting constraints and consequences for

the bankrupt which are designed to ensure his co-oper&tion in

the administration of his estate, to prevent him.participating in

many aspects of public life, and from engaging in activities
involving a high degree of trust. Hé may'ﬁot obtain credit for £50
or over without disclosing his status, nor nay he trade in a name
cther than that under which he was adgudlcated without dlSClOS;ﬂg

that name. He may not, without the leave of the Court, act as a

director of a company or be conoerned directly or indirectly

with a company's management. He is disqualifiéd from being elected
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fo or sittinguin.either HouSe-of~Pérliamén£1*'Heicannotfbe:
éleétedhto or act asLa member of a*locai'authoriﬁy; He cannct
act as a Justice of th Peace, hold a,soiicitdr‘s'pﬁactising7
_certificate or act as & trustes in Béﬁkrﬁptcy oT of a trust
estate. 7 * o |
21-  The Official Receiver has a statutory dutj to inVestigéte'
'5J‘the manner in which the debtor hasiggnducted'his business and to
‘report to the Court whether the debéor nay have committed a
misdemeanour under the Bankruptey Acts. This involves inter—
vieﬁs with the -debtor, examination of books of account and
‘relevant papers and cOrréspondence with tﬁose'with whom he has
had financial dealings. Until;récently; a public_examination
of the debtor was held in open court. to complete the examination

of the debtor as tec his conduct, dealings and property, and to

set down the evidence and the circumstances leading up to and
resulting in the failure. Under the Insclvency Act 1976 the

Court may, upon application by the Official.Receiver, make an

order dispensing with the public examination of-tﬁe‘debtor.

22 -Atrany time after he has been adjudicated bankrupt, but
not before comclusion of his public examination if mnot dispensed
with, the bankrupt may apply for Eis discharge from bankruptcy.
The effect of.a discharge order is to release the bankrupt from
‘éll debts which were provable in the bankruptey save for a

limited number of exceptions and to free him from virtually all

of the restrictions and disqualifications of a bankrupt. The
discharge must be scught by the debtor himself. However, if the

Court is sc minded, it.may make an order which will give the

bankrupt an automatic discharge upon the fifth anniversary of his

adjudication. If no such order has been made, the Court is

-8 -
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arequiréd to revieﬁ”thé'position after five years

since adjudication.

T H TRAYLOR
16.2.79.
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INSCLVENCY LAW REVIEW

Development of English Bankruptcy Law

1. The strict law of debtor and creditor ~ whereby a debtor's assets were
sold te pay his creditors and he was imprisoned if his debts could not be paid
in full, or where a creditor could seize and hold his debior’s land as

security - was adequate for primitive states of society. But it was inadequate
either to deal with fraud or-to ensure an'éq'uitable distribution of an insclvent
debtor's assets. It often resulted in a scramble by creditors under writs of
execution. Accordingly some system of administration became essentizl,
initially for traders, and bankruptcy enactments were introduced, runnihg

cide by side with the ordinary law of debtor and creditor,

2. There have been some 40 Bankruptcy Acts sincz the Statute of Bankrupts
1533, which was aimed at the fraudulent debtor and which cited certain acts of
bankruptcy which are still extant today, in particular, those relating to the

absence or departure of a debtor or to his keeping house.

3. Subsequent Bankrubtcy Acts became more sophisticated and, at times,
more severe, as endeavours were made to block loopholes in the law. The
‘earliest Acts were creditor.~orientated and showed little concern for the
“debtor, ‘other than that he should surrender all of his property and be punished
for any fraud. It was not until 1705 that discharge from bankruptey was made
possible. At the same time, as if to make up for this apparent relaxation,
| - the fraudulent debtor faced the death penaity, a

4; The 1571 Act set out the acts of bankruptcy with more precision and
extended powers to examine debtors; that of 1604 deait with the fraudulent
conveyance of land, the preamble to the Act referring to "frauds and deczits
daily increasing among. people engaged in buying and selling", It also decreed

that a debtor found guilty of perjury during his examination should stand in a

. /pillory
i “ ‘ IHM||| ‘
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o pi‘zIOrS}' for 2 hours with his ear nailed to the pillory. Release was effected by

cutting off the ear.

5; During the next 20 years, there was an increasing number of bankruptmes
and an incr ease in fraudulent avoidance of the bankruptcy code, To a551st in | |
counteracting such practices the Act of 1624 extended the ear-croppmg !
punishment to any debtor unable to give a reasonable explanation for his state
of bankruptcy. It also introduced the reputed ownership doctrine which, with
little alteration, has remained a part of the bankruptcy code. 7 , :
. , LG
6. The Act of 1705 introduced "'set-off" and in 1721, debts payable at a future :
B ~ date became provable. The next few years saw an increase in a system of long f11
| fraud; the 1732 Act referred to "evil minded persons who had bought upon trust
- and credit large quantities of merchandise, and sold or pawned the goods for
_'les's than their value, thereby .raising ready money" and who had then
o disappeared. - This Act imposed the death penalty for the failure of a bankrupt
- to Submit to examination; .it glso introduéed the first anti-gambling legislation
. Into the bankruptcy ccde. 1825 saw the first Deeds of Arrangment Act, and
1831 the introduction of an Official Assignee and a special court for bankruptcy
~ proceédings, |

1. Throughout this period, the bankruptcy code was confined to traders.
However, in 1813 there began a series of acts, known as the Relief of Insolvent

- Debtors Acts, designed to modernise the old, harsh law of debtor and creditor,

- to protect debtors who were not guilty of fraud or negligence and to allow for the
-equltable distribution of their estates, The next logical step - to extend
bankruptcy law to non-traders - was enacted in 1861, |

-8, All of these and subsequent Bankruptcy Acts were designed to re-adjust
legislation to changing social conditions and to the'sentirﬂents of the commercial
community. One of the main characteristics of the later Acts was an oscillation
between private and official administration, with first one, and then the other

7 predominating; Creditors' control was brought back into favour by the 1869 Act

. /but




.o but in the light of much abuse, the Act of 1823 reverted to official administration

R 1V P

' ’M intto&ucing the OR's service to secure an independant and impartial examination

into the circumstances of each case. At the same time it sought to retain some
of the advantages of creditor control, by allowing for the consuitation of

‘creditors® wishes as far as possible, The 1883 Act also took on a disciplinary

character, recognising for the first time that the trading methods and conduct
of a debtor concerned the interests and welfare of the whole trading cominunity

. and the State, Thus, a large number of its provisions were designed to achieve

a high standard of cdmmercial morality,

g, The 1883 Act remains the basis of current bankruptcy law, though a
comprehensive review 'was carried out from 1906 to 1908, which resulted in

the consolidating and amending Act of 1914, Another committee looked at the
penal sections of the 1914 Act during 192425 and the Bankruptcy (Amendment)
Act, 1926 followed, Finally, the Blagden Committee was appointed in 1955 to |

 advise on any necessary amendments, particularly in regard to discharge

procedure and to Deeds of Arrangement, In their Report in May, 1957 the

- Committee said, inter alia, "We are satisfied that the basic structure of the

bankruptcy law, apart from that relating to discharge, is generally sound and
well suited to its purpose, " :

The need for change

10, It would be complacent to assume, 20 years later, that the Blagden view
f_'St_ill held good. In recent years there has been a vast éxpansion of consumer
' credit, tied in with mass production and MmasSs consumption. Business methods
~ h_axfe changed as have methods of financing, particularly secured financing,

There has been a prbliferation of limited liability corporations and an increasing
incidence of fraud, tax avoidance and other misdemeanours within the business

- community,

11. The principles underlying the bankruptcy code were framed when goods
were in short supply, and did not depreciate Substantially when passing from a |
debtor to his creditors, Today, such store is set by a new article as compared
to a used one, that goods in the hands of a trustee in bankruptey have only a
fraction of the value they had while in the hands of the debtor. This is

/particularly
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‘ part‘i’cularly true of consumer bankruptcies, of which there has been a

substantial increase due, partly, to the high pressure salesmanship of
consumer oriented industries, and to the buy now - pay later concept,

12, Ddﬁng the development stages of the present Bankruptcy Act there was
far less credit and it was only available after careful consideration,
Consideration shoulg[zaz given to the plight of the consumer or wage-earner
debtor whose difficulties often result from the continual encouragement to
make greéter use of consumer credit., Consumer credit legislation is being
modernised following the Crowther Report and perhaps thought should be given
to a wider extension of methods other than bankruptey for dealing with the

majority of consumer debtors, In general there are few, if any, free assets

_ in consumer bankruptcies and therefore banke uptcy proceedings are of -little
- practical value, There are obvious advantages to all concerned if the debtor

can come to an arrangement with his creditors, provided he has a measure of
protection from all of his creditors, It may be that further research should look
at ways in which the system can function so as to rehabilitate the small debtor,

13, There is today much less stigma attaching to bankruptcy than in the past,

~ Reasons for this include a general la'xity in paying debts, a diminution of the
-responsibility of the individual and a more readily acceptance of bankruptey as

a solution to financial problems. This may be a contributory cause of the
increasing number of undischarged bankrupts in recent years, It might be no
bad thing if the stigma of bankruptcy was revived, by reserving the state of

‘bankruptey for such as persistent or fraudulent debtors. |

14, _:There have been substantial changes regarding secured ci'editors.
: Originally, most creditors were unsecured and the amoun'.t owed under

- security was usually only a small part of the total liabilities.  For this reason,

perhaps, bahkrupfcy and winding-up legislation has not interfered to ahy great
extent 'wiﬁh the rights of secured creditors. Over the years there has been an

- increase in the Secured debts of most commercial debtors. In the case of
- companies, in particular, this often results in the realisation of the debtor’s

/assets -
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'assets,‘ at least initially, by way of receivership, In the case of consumer
- deblors, hire purchase and credit sale agreements, together with property
] charged‘by way of security, result in repossessions and sales outside of the

bankruptcy process. It is for consideration that some of the controls and
protection afforded by the winding-up and bankruptey codes should be available,

| if only to give a measure of confidence to the ordinary unsecured creditor,

Companies .
2T Panies

15, Since the Limited Liability Act, 1855, various Companies Acts have

- included winding-up provisions. The current Acts deal extensively with both
- the voluntary and compulsory winding-up of companies and with the appointment
- of liquidators and Committees of inspection, In particular fields, such as

Preferential rights of Creditors, the bankruptey and winding-up codes are
virtually identical, It is bossible that a much greater degree of harmonisation

‘between the two eodes is desirable. At the same time, there has been criticism
- that, in dealing with the insolvency of Companies, toco much reliance ig placed
upon bankruptcy rules which were evolved in the 19th Century,

16, In Practice, there iz little apparent difference between an individual in

business in his own right, and an individua] operating through a limited company

of which he is the beneficial owner of all of its shares. But there is a very '
real difference following inSolv’ency; the bankrupt loses all his property which
is not exempt from seizure yand is subjected to the disqualifications resulting

~ from adjudication; the Company director, all too often, is quickly in business

again, through a new Company. A great deal has been done in recent years to

- "pierce the corporate veil", but there is much to Commend a system which
tzj*eats all business failures by the same set of rules,

‘The EEC

17, The entry of the UK into the EEC has added a further factor to be
considered in reaching a decision on the Scope of changes in insolvency law and
practice to be introduced, Any new legisiation should be designed to assist the

~ process of harmonisation, Note should be taken of the concepts underlying

/directives
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- directives and conventions, whether accepted or in draft, 80 far issued by
the EEC Commission, '

18, There may be advantages in looking at the insolvency laws of other EEC
States, especially in cases where the law has been modernised, In Belgium
and-Luxe:r‘nbourg, where bankruptcy applies only to tra&ers, and in ¥France and
’ Italy, where it applies mainly to fraders, co.mpanies are subject to the law of |
bankru;btcy in the same way as are individuals, ‘In France, the usual procedure 4
is "ré‘glement Judiciaire™ (a form of arrangement) which aims at preserving the
debtor's business and, when the administration is complete, restoring it to him,
The alternative is "liquidation des biens" whereky an insolvent estate is wound
| up for distribution amohg the creditors. The adjudication of a person as a
bankrupt (faillite) is a proceeding quite separate from the winding-up of hig
affairs; it entails penalties and the loss of rights, in particular, an incapacity
to direct or manage a commercial undertaking either as a sole trader or in
the form of a company. "Faillite" is reserved for individuals - be they =ole
) traders, business partners or the directors and managers of companies ~ who
have committed certain specified acts to the detriment of the creditors.

Acts of Bankruptcy

19. .Traditionally, the conduéf of a debtof and -not financial embarrassment

- was the essential element for opening bankruptcy proceedings, Bankruptcy
started with-an act by the debtor, such as departing abroad. As bankruptey
was largely criminsl or quasi-criminal in character, it was felt that o debtor
should not be forced into bankruptcy unless he had done something to merit
such treatment, '0ver the years, the element of culpability became secondary
and the mere fact that the debtor had committed some act, not necessarily
culpable became the essence of bankruptcy, The aim of modern law should
be radicall_v different. It should seek to regulate the economie situation that
arises out of the debtor's finaneial condition,

h]
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Wzo It has been suggested that "acts of bankruptcy" are nothing but the reflexes
" of an msolvent person, and that the failure to found bankruptcy upon thé fact -
| of insolvency has resulﬁed in a weakening of bankruptcy law in the field of
equity between' creditors. The necessity to prove an act of bankruptcy may
delay proceedings until the debtor has become more deeply in debt, to the
detriment of creditors, who will receive less,

21, Acts of bankruptcy do not apply to corporations. Moreover, a judgment
‘creditor of an individual may serve a notice to pay upon him, failure to comply
constituting an act of bankruptecy. Prior to the latest msolvency legislation

 in Canada, which aholished acts of bankruptcy, the one most frequently used
by a petitioning créditor provided that "a debtor commits an act of bankruptey
«+« If he ceases to meet his liabilities generally as they become due, It may be
that prima facie presumptions that a debtor has ceased to pay his debts
generally as they fall due should be adequate upon which to found a "bankruptey"
petition, throwing the burden of proof upon the debtor, '

" Conclusion

- 22.  Blagden was verystrongly df the opinion that any new Acts s should take
the form of comprehnnswe Acts and not of amending Acts; that amendment of

- the original Acts in accordance with recommendations then put forward would

o inev1tab1y lead to consmerable confusion and to difficulty in ascertai ning the
law, With the additional pomters to a possible need for major changes, this
is an even more powerful requirement today, |
|
23. If new and comprehenswe Acts are env1saged thenit would Seem prudent:
to examine in depth the extent to which both bankruptey ari1d winding-up laws

| require to be modernised and the extent to which they mxght with advantage,

" be harmonised. As regards previous examinations into winding-up
legislation, both Cohen and Jenkins had such wide remits into the whole ambit
of company law, that the major parts of their enquiries and recommendations
were outside the areas of insolvency and winding-up, ;
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'§§§FT REPCRT & o lﬂCluS’Ol in Part I, Chapter 3

History of Bankruptey

-1 : Bankruptcy legislation in England has a lorg history,

oriq nating durlng the reign of Henry VITI in an attempt to
control fraud and in order to secure an ecuitable distribution

of the assets of an insolvent debtor. The Statute of BRankrnupts,

4542 obgerved that "divers and sundry persons, eraftil obtainin
z 7. P 18,

into their hands great substance of other men's goods, do

-suddenly flee to parts unknown, or keep-their houses, not minding

To pay or to restore to any their creditors their debts and duties,

- bubat their own wills and pleasures consume the substance obtained

by credit of other men for their own pleasure and delicate living,
against all reason, equity and good conscience
2 The early bavkruptey laws applied only to traders; non-—

tradero conuAnued to be subjpct to the ordlrarv law of debtor and

creditor until 1813 when there began a series of Acts: ?ov the

"Relief of Insolvent Debtors". Tnese statutes were designed to-
protect debtors who were not guilty of fraud or negligence and

To secure an equitable distribution of their assets among their
Creditors. In 1864, the law of bankruptey was extended o include

non-traders and in 1869, a consolidating Act was passed-embracing

" most of the substantive practices and law of bankruptecy now in

force.
% - The fct of 1869, however, provided what was essentially
a creditors’ administration and private trustees took the place

of the official assignee. The abuses of creditors’ administration

B R o 111 (I




led to the Act of 4883¢which'separated the Judicial and adminis-

- trative-functiOﬂa,-transferring the latter to the Board of Trade,

under an Inspector Generar in Bankruptcy, with functlons to .

control the appoint ment and work of rustees in bankruptcy.

4. The Bankruptey Act 1883 remains the basis of modern

' ;bankruptcy admlnrstratlon and since that. date, three Committees

ahave submlrted Treports’ recommendlng amendments to the leglulatron.

;'_ 5 The first Committee app01nted in Aprlr 1906 by the Rt Hon.

-commlttee some seventy years ago:

David Lloyd—_George, then President of the Board of Trade,

- .Uepresented-itS'repo Tt in Aprll 1908 (Renort of the Departmental N
rh”kﬂﬁxmwyﬁ Commlttee on Bankruptcy TLaw Amendment) Zﬁmnd 406&7 after carrying

‘out a comprehen31ve rev1ew of the relevant Acts._ The_Bankruptcy

Aet, .1914 and the Deeds of Arrangement Act, 1914 were then enacted,

._consollaatlng and amendlng the earlier Bankruptcy and Deeds of

Arrangement Acts.

6 v is pernaps 1nterest1ng to note some of the T oblem areas
which were speclflcally mentloned in the terms of reference of a
(a) the_adequacy of provisions for investigation intoh-
| the conduct of an insolvent debtor or bankrupt, _

and for'the impceition of punishment or disabilities)
(b) the effectiveness of measures to check-improper
‘and reckless trading) |
B (e) the requirement for a more immediate.realisation i-
ot a bankrupt's estate | o
() after’acqulred property and the need to protect
persons who have become creditors of the bankrupt
since his bankrupteyy

(e) more'stringent requirements for discharge; and

-
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- (f) more effective control of voluntary arrangements

between'insoivenf debtors and their creditors.
7 -'It is trué that over the”yeafs the‘attitude éf'séciety
_hag_mgllowed,_reppénising forigxampie, the humanity‘and.advantager
‘of a bankrupt being released from'his 1iabi1ities'and given an
opportunity to re-establish himself with as little delay as
ﬁossible;:'N9vertheless, we have found that most, if rot all
- of the problems which-were-referred to in 1906 remain matteqs-
'°_of_concern,t0day, | | | | N ,” |
: 8. _The second Committee was set up in Juﬁe 1924 with limited
térms of reference, and it reported in Jénﬁary 1925 (Beport of -“
{ the Bankruptcy Committee 1924-25) [Cund 2326/, _The'committee'SW
attention was drawn mainly to‘the provisioﬁs for tﬁe discovery
R and.punishment of offences in the Bankruptcy Act, 1914, although
it did consider and report on a number of other topics; ‘The |
Bankruptey (Amendment) Act,'1926‘was then enscted. |
9 Again,.it is interesting to note some of the matters which.
the second committee considered were of sufficient concern to |
merit inclusion’ in what was only a twenty page'report:
| '(a) the heavy losses resulting from fféudulentr
l trading and "long firm frauds"y
{b) the surprising extent to which credit is
given without adequate enéuiries first being
madeyj . o -
(¢) the failure by debtors tofkeep_adequafe'trading
~ recordsy | - = ..
() the tendency to treat bankruptey bffences as

being of a less serious character than they

in truth arej
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(e) the requirement for automatic discharge

provisions; ;

(£) aftér'acquired property and the rights of
persons who became credwtors ufter a debtor s'
ban?ruptcy; aﬂd _ |

(g) the difficulty of'Droving'thé'intention of
2 debtor to prefer (fraudulent preference),

10 The third Committee under the Chalrmanshlp of His Honour

Judge John Basil BRlagden, was ap901nted in Octooer 1955 "ro'

consider and report what amendments are desirable in (i) the
Bankruptcy Aéts_1914 éud 1926, mdre”partiéularly in regard to
thé provisions relating to the discharge pf bankrupts, and (ii)
the ﬁéeds of Arrangement Act 1914", That committee reporfed in

May 1957 (Report of the Committee on Bankruptey Law and Deeds

of Arrangemnnt law Amendment) /Cmnd 22"7 that apart from the

e ———— T e e

natter of dlSCharge the basic st“ucture of the bankruptcy law

-‘was.generaily sound and well suited to its purpose.

E e Dl - —— e e e i s

i1 The Blagden Committee put forward a number of pronosed
amendments which they said were "designed to remove as. far as
possible administrative difficulties and inequalities, some of

which have been inherent in s system of law which has to serve

2 two~fold purpose, on the one- hand of protecting a bankrupt from
“anything in the nature of persecution by his creditors, and on

- the other, protectlnc creditors from the dishonest or fraudulent

flnanc1al-dea11ngs of their debtor."

12 Successive governments have never found parllamentary time
to enact what have been described as the relatlvely minor amend—
ments suggested, and no amendlng legislation has resulted from

the Blagden Report. The law relating to bankruptey is still

enacted largely in the Bankruptcy Act, 1914 and the Bankruptey
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{Amendment) Aoe, 4926 Mlno“ changes have, hovevef, reeultea |
;rom the provisions of other fats suoa as the COMDineD Act 1047,
and the Powers_0¢ Criminal Courts Act 1973 which permits the
Director of Public Prosecutions to seek a Criminal Bankruptey
Order at the t“me of conviction 1n 1arger cases ‘of fraua and theft.

Thls has enabTed him in’ oultable cases to peultwon_ﬂn bank“uptoy sC-

T DT e

that, as lar as maybe, ﬂll—gOtten.galns oan be recovered and dlS*

trlouted to tbose who ouffered loss by the fraud or FheLh. There_

has been leglslatlon to glve greater securlty o tho em p1o rees of

r’
1n507vent emoioyers. \More IeoeDtTy the: Insolvenov Act :9/6 was onaobe

//;; primarily to implement the more 1mportant reoommendatlons of a
ﬁﬁm #ereV1ew Team which in 1972 had reported on the management of the

Port”

P - . Insolvency Serv1ceJ The main provisions of the 4976 Act increased

-

the monetary Limits relating to bankruptcy and w1nd¢ng—up, amenaed
the rules relating to proof of debts and to public exsminations,
and introduced an automatlc discharge procedure for bankrupts.

frnalvtwity advum . -
The objectives of bankr ey &lﬁ@£:firﬁ3@5 Cﬂ%”” ”‘7-'?£d
( ’“”imf;ibM(/ Pt PN 1) R

- VJM~13' The BanPruptcg Acts €xist for thezfollowwng purposes.

t ﬁ?‘ (a) to regulate the affairs of 1nsolvent debtors, ||
| ywt “MJ Gﬁﬁdﬁ
i ol ] including partnerships and the estaoes of
Pl f’uf
-}:,ﬂ.r -_I{-\ﬁ.d . - , .
W@iﬁJ:_A&Qﬁ T - insolvent debtors, providing-effioient machinery
Nt ';- /R _ whereby a debtor or his creditors may secure the
;(é;/&/ transfer of the debtor's assets to an impartial
-L&qf ' person for realisation and distribution amongst
o the creditors;
'(b) To adjudicate fairly between the creditors by
providing for the protection of security and
g %mdf’ ot B - other rights and preferences end ensuring that
P ( he general itors vallab
{ ) P Kﬁwwﬁ&w. _o e general body of credltors share the available
5 ¢ Up%wgﬂ estate rateably amongst themselves;
T
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() - to provide relief to the,debtor from
hafassment oy his cfeditofs;
(&) to emable a bankrupt who has made a full
disclosure of his alfalrs to obtaln, with the
",mlnlmum of bumlllatlon and delay, a discharge
of his 11a0111u1es ‘end bhe_opportunity to make

a fresh start; and

) 'to alscover and 3unlsh the dishonest or

ﬁf

lraudulenu debtor, G mg%¢unuuﬁ
o ol

R

Wﬁjt}\Bankruptcy procedure E@V\ U@w1ﬁ&~

o L Bankruptcv appiies only to individuals and partnershlps;
”Fﬁ.' it does not apply to compdnles incorporated under the Companies
"jAct.1948 which are subject to the wlnalng up provisions-of the
Companiés Aéts. This is not so in many other couhtries; the

bankruptcy laws of the Continental Members of the EEC, Canada

and the USA (but not-Australia)_apply both to physical and legal
. persons. | | | h N e
15 All bankruptey proceedings sﬁért with a'petition‘to_the
Court which may be presented by a creditor or creditors Jointly,
by_the debtor himself, or by thé legal representaﬁive of the
estate of a déceased 1nsolvent. In tﬁe case of a creditor‘q
petltlon the Court will “equlre pT oof that the debt or debts
,are not less than £200, that the debtor has committed an "act |
of bankruptﬂy" and that he is a person subject to the Banﬁruntcy
~ Acts. The Court may make a recelving order against the debtor,
but not adjudicate him.bankrﬁpt at that stage unless‘he consents.
16 A petition by %he debtor himself must state that he is
unabie_to pay his debte. The Court may make a receiving order

against the debtof and at the same time an order of adjudication

declaring him bankrupt.
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17 - Under & réce1v1 g‘ rder the Official Receiver béccmes
“the:recelveriof~the=debtorf5'pro§érty; At this stage his dutles
-are-to,take-custbdy of an&*protaﬂf the debtor's-estate, interview
the debtor to erqulre 1nto his fwnancLal affairs, and to call a
meeting of tne credltors. 7. A

18 - The creditors"meeting-considerS'éﬁy proﬁosal'by-thé

debtor for settling his debts either in full or by way of
?composition or-scnemero; arrangement. In the absence of .
acceptable proﬁosals.the-diéditors may decide to ask the Court
to‘&djudge the debtor bankrupt énd_to appoint a person of their
ch01ce as trustee of his estate. | | ':

49" The debtor is declared bankrupt by an order of adaudlcatlon
whiCh operates to.dlvest'hlm'of'all his property and to vest it

in ﬁhe*trustee. ‘The trustee is then in a position to realise the :
assets as to distribute the proceeds among_fhé creditors in

- accordance with the priovities laid down in the 1914 Act. The
':gmedies_which are normally available to creditbrs.are extinguished -
and their remaining right is to prove their élaims in the
bankruptcy. 7 | |

20 Apart from its proprietary e$fects, adaudlcatlon 1nvolvés
several unpleasant and limiting constraints and conseguences for -
the tankrupt which are designed to ensure his co?operation.in

thé admiﬁistration of his éstate, To prevent him participating in
_many aspects of publlc life, and from engaging in activities
1nvolv1ng a hlgh degree of trust. He may notw obtain credit 101-5350
~or over without disclosing his status nor may he trade in a name
other than that under which he was adjudicated without dlsc1051ng-'
that ﬁame.. He may not, without the leave of the Court, act as a
director of a company or be concérned.directly'or ihdirectly

with'a'company’s management. He is disqualified from being elected

-7 -
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Yo or sitting 4nme4ﬁh r House of ParLlament He cannot be
:%.. | : elecﬁed to or act as a member of a rcca1 anhOTlty~ He cannot-
i act'as a Justice of the Peace nold = solicitor's'praétiéing-
g - certificate or act as a'tfﬁstee in bankrﬁptcy’or.of'a trust
3 - estate. | |
21 The Officiai Receiver has a statutory duty to investigate
the ﬁanner;in Which;yhe-debtor has&cgﬁducted his busiﬁess and o
- report to tﬁe Court whether the debbtor may have committed a
"ﬁiSdemeanour under the Bankruptcey Acts. This 1n rolves inter-—
‘views with the debtor, examination of books of‘account'énd'
‘relevant papers and correspondence with those with whom he hasl
;héd finéncial dealings. TUntil :ecently, a puollc nxamlnablon
of the debtor was held in ooen court to CompLEue the examination
~of the debtor as to his conduct, dealings and property, and to
‘set down the evidence and the circumstances leading up to and
resulting in the failure. Under the Insolvency Act 1976 the
- Court may, upon application by'the OfficialiReceiver, make an
'.order-dispensiﬁg with the public examination of-thé,debtor.
22 - At any time after he has been adjudicated bankrupt, but
not vefore conclusion of his public examination if not dispensed
with, the bankrupt may apply for his discharge from bankruptcy.
,?‘ The effect of a discharge order is-to.release the bankrupt from
- 211 debts which were provable in the barkruptey save for a
1limited number of exceptioné and to free him from virtually all
of the restrictions and disqualifications of a bankrupt. .Thé
discharge must be sought by the debtof himgelf. However, if the
Court is_so minded, it may make an order which will give the

bankrupt an automatic discharge upoan the fifth anniversary of his

adjudication. If no such order has been made, the Court is
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‘reguired to Teview the position after five Years have elapsed

gince adjudication.
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