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INSOLVENCY LAW REVIEW COMMITIEL ¢

Note to lMembers

FINAL RETORT

-

Enclosed are two copies of Chapter 4 which is intended to give

a factual description of the existing insolvency procedures.
Perhaps you would kindly let me have your comments and suggested
amendments on one of the coples. Suggestions on matters still
to be completed would be particularliy welicoue.

2 Chapter 5 is in sight.

o Nyl

T H TRAYLOR
Secretary to the Committee
223-8.79
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. INSOLVERCY LAY REVIEW:COMMIITIEE
' GHAPTER &

TNSOLVENCY PROCEDURES

(1)  Bankruptey procedure

e e B A AR AL TR REATIATPI L L n e 4 S

- 4,1.1. Bankruptcy applie€s. only to individuals and partnerships)

it does not =spply to companies incorporated under the Companies

PRI

Act 1948, which are subject to the-winding;up provisions of the
Companies Acts. This is not so in many other_countries;.the .

bankruptcy laws of the Continental Members of the EEC, Canada

L U TS E S T LT P

and the USA (but not Australia) apply both to physical and to
_ : ‘ .

corporate debtors.

4.1.2. A1l bankruptey proceedings start with a petition to the

e P

Court which may be presented by the debtor himself, by a creditor

- or creditors joiﬁtly, or by the legal representative of the

A Pk AR

estate of a deceased insolvent. Where initiation is by the

debtor, the rrocedure is for him to file in the_appropriate : :

bankruptey court his own petitionfin which asks for a
: m!&,&"’w J} {Zw...fwéf’,,ﬁm
Receiving Order to be made against him and, almost in d%ly, I ﬁJ}

_ for an order that he should forthwith be adaudlcaued bank“unt

A debtor s own petition must state that he is unable to pay his

o debts. K ; JWﬁ imaihe Wuﬁt%w -
W @”va?fwwﬁk,wwﬁﬂ%fw%wﬁm %%HV@VM M&W&A¢4W,@W€f'

W”j/w* %“” . 4/%w de f*”w“liV ¢u1‘MA*KQZEZLJ&Cé&@%/%%ﬂﬁvwiwvj.

4 1.3. Where a creditor commences Déoceedlngagthe procedure is machznone

‘VAA

Cuptn compllcated He must be able to point to the 00““‘581on by the
debtor of{“&ﬁ”avallable act of bankruntcy“ as prﬂsvrlbed in

Secetion 1(1) of the Bankruptcy Act, 1914. Such an available

S

[,

act of bankruptey consfitutes a statutory r€C¢Sﬁition of the
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debtor's.ihsolvency, and proof of its-existéhce is_a-preré@uisite for
_ the‘presentation of a bankruptey petition by a creditor. The {}_@4&
most common act of bankruptey met with in pracﬁice is the /4 |
failure by the debtor to comply with the requireménts of a
Bankruptcy Notice, that is, a demand for payment served upon
him by a creditor with an unsatisfied judgment. [ Ve should 1"?%'

refer forward here to that part of the Reporf whers we deal with

complaints and recommendations about Bankruptcy Notices /.

QOther acts of bankruptcy are committed, for example, by a

R TR B SN e T

debtor who, Wloh intent to defeat or delay his credltors, departs
from his dwelling house or otherW1se absents hlmself or, 1n the _ 4

hﬁf archalc 1anguage of the statute, beglns to keep house.

4.1 4. Once an act of bankruptcy has been comnitted by a debtor,

it remains "available" for the presentation of a petition by ayt?

T BT AT T

creditor for a period of three months. During that period any

creditor with an unpaid debt of £200 or more, or two or more

creditors whose @ggregate _debts amount to at least £200, are

entitled to present a peﬁition against the debtor, relying upon

e o

any such available act of bankruptcy. I "‘:‘{

4,1.5. The crucial step on the road to'bankruptcy'is the making
of the Receiving Order. Its effect is, on the one hand, to free

& MM%&&A% ' f‘ivﬁ
the debtor in general from all further proceedlngs by any of h{:gf
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c¢reditors but, on the other hand, to deprlve him of the use of
his assets, which are for the time Dbeing placed under the control-
of the Official Receivery in the event of the debtor being adjudi-

AT hniasis :
- cated bankrupt/a trustee in bankruptcy will be app01nted to control §

the assets? kK Mt i WWEJ n““ﬁrsz“*ﬁﬂ Z?v s, vwwﬁmaﬁrwézﬂi
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#4.1.6. Under a Receiving Order the OXficial Receiver becomes;
the recelver cf the debtor! 's propertrﬁ( At‘thisrstage his dutieé.
are to take custody of anéwprotect the debtor's estate, 1nterv1ew
the debtor to enquire into his financial affalrs, and to call a o
.meeting of'the'crédifors._' _'_‘- o
4.1, 7. The Receiving Order 1s advertised and is generally
"regarded by the publlc at large as tantaﬁZunt to the debtor hav1ng
beenﬂﬁade bankrupt. This, strictly speaklng, is not the case,
the legislature having deliberétély intended that there should
be a_short peribd between the Receiving Order.andjédjudicq;ion;
duringrwhich the debtor is to be af liverty either to apply to
the court to rescind the Receiving Order on the ground that he is .
able to pay his debts in full, or to put before hls credltors a
proposal for a composition or scheme of arrangement whlch, if
approved by the court will also enable him to rid hlmself of _
fhe Receiviﬁg Order. In the absence of any technlcal obaectlons :

 to the maklng of the Receiving Order, such as,for example, a

i
_defect.1n_serv1ce of the creditor's petition, the processes.of

- bankruptey are_fully launched .once the Receiving Order has been |
‘made and, 'except in the limited circumstances described, they
will lead inexorably to the maklng of an order addudlcatlng the

‘debtor bankrupt.

-

4.1.8. The coﬁsequences which foilow upon the making of a

Recelv1ng Order are the same 1rrespect1ve of whether that order

was made upon a debtor's own petition or a credltor s petition.

The debtor is obliged to attend upon the 0ff1c1a1 Recelver and- ﬁ{? .
bjwmnﬁ’}t {WJ .

tho gl#e him a statement - generally known as "the preliminary

narrative” - which deals with background information relating to
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7'_mthe hlstory of the debtor and the causes of hls fallure He ' o

- is also required to fill in a standard form of questionnaire in

. . 1
which brief particulars. of such matters as his principal assets ' |

and liabilities and his earnlngs are stated. Later, he is

- wend d mc/n Wkeoh i
reqnlred to file in the courg4a “fall é statehent of his

assets and llabiTltles together with a deficiency or surplus

. - Y VI - N . Ve
account as the case may be. O SHeeTddy jodle T e Lé?“x&

ﬂféuvwv U(p}m fini -vawmé@ Jxme/lﬂuwif, WW@% 5 @/”fﬁa }’ae«fw\.? /%ﬁ’f'/f}//
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4.1 -9. Shortly after the Receiving Order has been advertlsed [—‘fﬁﬁ&m/{_
ﬂ&w&yww%-,w ¢ : JUWMI%‘L ' 3
Af&?flrst meetlng of the creditors is—heild. The creditors' meetlng _
. con31ders any proposal by the debtor for settling hlS debts

'elther in full or by way of comp051t10n or scheme of arrangement

In the absence of acceptable Dr0posals and unless the debfor has

already hlmself consented to adaudlcatlon, the creditors may
: ]\-&/V) a e AT
_ declde to ask ‘the court to daudge the debtor bankrupt and to
ptnsy

' appomnt a#person of thelr ch01ce as trustee of his estate. Any

N AP T Y 3
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SW¥a '
such appllcatlon is in fact noermally made by the‘Official Receiver,

- who is entitled to apply for such an order notw1thstand1ng that
i ad neth "ot ton, o bt vt N
the credltors haveﬁvoted to the contrarygf The creditors w111

TR Y ]

s%delec a Committee of Inspectlon from among their number. ii K
M\/ﬁw et wli/fv\ o arle Lm & po e d ke £ b [’}@
(I}MA/?WM il Wfrtm MS’J/MW »«/Q’f—ﬂwﬂ-wéé (f-e-u% e M
8.1.10. The debtor is declared bankrupt by an.order of adjudication :

wuwk_ah.%wﬁumwwfklcswuﬁi Ale Uit i b he Prned o bten . 5 iqd@v
m@g@h operates to divest him of all his property and to vest it KTC f%

in the trustee. The trustee is then'in a'position to realise the /

' assets and to distribute the proceeds among the creditors in

MfMMu )

(2
~ accordance with the priorities laid down in the 1914 Aoty The;uw!vﬁﬂmxfa

- remedies which are normally avallable to credltors are extlngulshed i

and their remalnlng right is to prove their clalms in the bankruptcy. |,
/ me&/"@ &ﬁ &-M u\.u\/«%v MM U—y\,ﬁ.w [Lf-u/%{y?‘ i’fw;f%a\ﬁxu\uém /)
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4, 1 11. Apart from 1tscpxm@Eﬁ£¢mug;effecpzf adaudlcatlon involves

- several unpleasant and s1m1t1n3=constra1nts and consequences for

i
&

~ the bankrupt which are designed to ensure his co-gperation in
245 AL Vi
the admlnlstratlon of his estate, to prevent him/ paptlclpatlng

' - in many aspects of publlc life, and from engaglng in activities
1nvolv1ng a hlgh degree of trust. The adaudlcatlon of the

fru W&M

 bankrupt undoubtedly briﬁgs about a in his civil status

T R N A T Ty

-‘iand capaclty to which he remains subaected until he obtains his

et g . i

N e attialgeik, ==
discharge from banﬁruptcz{and in some respectsgﬁeven beyond -
,such dlscharge. It is thls aspect of bankruptcy'whlch has 1n

- the past givenlzggeYEO the v1ew that bankruptcy is of a §uasi--

TEAAE e e AT R

| penal nature. Thus, so long as a person remalns bankrupt he may
' {intzeed i ﬂ‘ tb
not obtain credit for £50 or over W1th 1051ng hlS status,

P ompear e peer ma

- nor may he trade in a name other than that unde“ which he was

: .adaudlcated without dlsclos1ng that name. He may not without

A ALt ia o
the leave of the court, act as a dlrectorﬁef a company or be -

oy e b

st

'~ concerned dlrectly or indirectly with a company's management. He

Py

J&M f&”‘mwv(.,u\ St
is dlsquallfled from being elected to efyslttl g in either House

of Parllament He cannot be elected to or act as a member of a
. local authorlty. He cannot act as a Justlce of the Peace, hold
a SOllCltor s practising certlflcate or act as a trustee in

Bt g 0 “fped P bt i fodrlee fois T~
.bankruptcy or of a trust estate thermore, any roperty {with

ey o

~ certain exceptions) which he acqulres before he obtains his discharge

e E ERE Y

belongs to his trustee 1n bankruptcy who, if he is able to inter-

cept it, 1s entitled to it for the benefit of the bankrupt's

creditors. &\/ W Aﬁiwwgs{,’““—w e —2"‘-""\—{/#///0&6’./&4_ &‘7/&/6%
4ﬁﬁna %£~ }34%?;%~Mw44.J\,,””“i%Laugw ﬁﬁmiuweaﬂ - AA&44J\ cemvﬁghﬁa,
,ée//ﬁfixj Lmnibﬁsnazﬁeumkm%yﬁa c(£4uk_ AL gﬂﬁz ' :




4.1.12. The folClal Receiver has a statutory duty to 1nve5ulgate
the manner in whlch the debtor has conducted his bus;ness and to

report to the court whether the debtor may have committed a mls-
it

,demeanour under the Bankruptcy Acts. Thls involves interviews

W1th the deotor, examlnatlon of books of account and relevant

. papers and correspondence with those W1th whom he has had

financial dealings. Untll recently, a publlc examination of the”&m@??

ey,
debtor Wa%mheld in open court to complete the examlnatlon of the

~debtor as to his conduct deallngs and pn0perty, and to set down

the ev1dence and the circumstances leading up to and resulting
in the failure. Under the Insolvency Act 1976 the court maygnuj

upcn appllcatlon by the Offiecial Receiver, make an order dis-

| pensing with the public examination of +the debtor.

L

4-ﬁ «13. A public examination is conducted,'in thé first place,

by the Offlcﬂal Recelver who normally puts to the bankrupt in
! 0%{ P N &,{'M‘/ G:‘»\ il
questlon and answer fo*mﬂthe information, or ‘much’of’ the 1nformatlon,

L4

?obtalned in the course of the preliminary examination at the

Official Receiver's office, though_he is by no means confined
to this information as tbe basis of his questions. The trustee
in bankruptcy or any creditor present (who has proved a debt) are

4G B, M"E’Q\a
also entitled to auestlon the bankrupt but no-one else. ﬁavvuuq/h/&naa

7 A% T W‘%ﬁ g\,uﬂwu {ﬂ’“/l/’, 6%ML%’N4; w M&W‘?,’r—‘%\

iy Cntna, ek g ’\/-f/l-{r fo exawmini frin. Mot [ Menvnee £ phoieme .

4.1, 44 At any time after he has been adjudicated bankrupt, but

i
not before conclusion of his public examlnatlon if not dlSpensed
N

fW1th the bankrtptfggzggzply for his discharge from bankruptcy.

The effect of a/dischar .\gficr}lg to release the bankrupt from _
all debts which were provable in the bankruptcy save for a




X A oo, ) ffpa a6 G0
'lxmlted number of except;pns and to free him from wirtually all

e Joullen e cod oy () AMon Mg podef sl firdlicdl afi s Frdo 2fdt
of he @:;trlctlons and dls;;gllflcatlons of a bankrupt., The /“ﬂ”“ﬁé?

ﬁi 'ﬂ dlscharge must be sought by the debtor hlmself. e a?ﬂ;u 7%4ﬂw1 %p
. j” {.’;\ VW!’\—"\’\L L o \-‘;‘/‘t)/ W\J{r /{j‘l?/ulN ! :

4.1.,15. An appllcatlon for dlscharge is heard in‘oPen'court.

- Notification of the date of the hearing is given in advance to
creditors, and at the hearing the Officiai Receiver is required
to subnit to the court a report in writing_dealing with the |
history aﬁd causes of the bankruptcy, the bankrupt's conduct
‘during the proceedings and also the results of the admigistration
of the estate by the trustee in bankruptcy. One of the principal
obaects of the report is to disclose to the court any conduct of
' 1 I ranigaa t’%/?/}.e Gﬂﬂmlr{m’
the banxrupt tha%\falls w1th1n a speclfled category of "facts™ _
which are contained in Section 26 of the 1914 Act, such as that

- the bankrupt's assets are not of a value equal to 50p in the £
on the amount of his unsecured liabilities ,0r that he continued
fto tradé after knowing himsclf to be insolvent. JIf any,suchﬂfacts

14

are found to exist, then the court is precluded from granting an

Immedlate discharge.

| 6,5’ %&WVMM /ﬁ MMM /ch’l%é
4.1

In practlce a bankrupt usually allowed a fairly con51der—

¥

able period of tlme to elapse before applying for dlscharge,

T .
muuaj—%g%?ever did so at all. Many bankrupts did not apply, either
through 1gnorance of the procedures ogmggiéctance to attract -
M\W'f—; finn }fuw'{"fw m adfradics -dmg Finton ?W,M/ﬁu,
poss;ble publicityi Thls meant that they remained under co //;]
siderable civil disabilities, a«m~£$?4mﬁ?”7@ éh_nuﬂdk.éi Cvky%w&:?
: fp,; ) 2 . _— ] :_:/_,/"-
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4,1.17. However, Sections 7 and 8 of the Insolvency Act 1976
introduced automatic discharge and review provisions under which,
| qheﬁ they were brought into force on 1'0ctober 1977, anyone who
was made bankrupt before 1 October 1967 and had not subsequently
secured his or her discharge received an automatic dlscharge.
vw«ﬁofamv\zﬂ,{, Gt [,VC
It was expected that more than 60 Ooa(peﬁp%e would benexlt from

thls amnesty for 10 year old and longer bankruptcies.

4.1.18. The same section of the Act also provides that aﬁyone.
declared bénkrﬁpt between 1 October 1967 and 1 October 1972 will
receive an automatic discharge on the ftenth anniversary ,of adjudi-
cation,_PNélther the court, nor credltors, can prevent automatic

. #
dlscharge t ese cases.

- - | w&ubﬁﬁ,ﬂ4%~¢uaﬂ}ufhmiL%»&%7#%@&Qfaf
| 5.1 .19. Tn the case of bankruptcies oecmﬂgmsazneei/ 1 October 1977,
the court, when it concludes (or dispenses with) the public
_examlnatlon, may declde that: . '_" .?
(1) automatic discharge will btake effect on
149 A4 - the fifth anniversary of the adjudication,-or that.
q‘y/7%ﬁf/,m ~€tx}' automatic review (but not automatic discharge)
will taﬁe place during the year following the
: ilfth anniversary of adjudlcation.

A
 This automatic review in the year following the fifth anniversary

- will apply also to those who were made bankruph between 1 October
1972 and-170ctober'1977. Creditors can, of course,_influence the

outcome of reviews.

/t P“z

/[ Insert statistics on discharge appllC&thﬂS_?




- #4,1.20. The trustee in.bankruptcy is the person charged ﬁith |
the collection and distribution of the bankrupt's assets. He
;s,'in the more substantial cases, usually a professional
accountant but, where the estate is likely to be smai%?the.
office is frequently left in the hands of the Official Receiver
himself. The trustee is responsible to the Committee of

Inspection|(S.20, 1914'ACt5;

/ Insert here statistics on numbers of .cases, anmually, dealt
“with by OR's and non-official trustees./ |

4.1.21. The distribution of the proéeeds of the bankrﬁpt's assets

is'carried_out by the trustee in accordance with a specified

order of priorities. In brief, after satlsfy_ng the costs,

charges and expenses of the admlnlstratlon?{payment is made t6

¥ Fadvdle , fpinhii phA At

the categories of preferentz_al creditors prlnc:lpaw enumerated
in Section 33 of the 1914 Act and only when those debts have be

p=n

en

paid in full, is any dlstrlbutlon made by way of d1v1dend to the

bankrupt's other credltors.
[ Possibly put in some statistics on deficiencies./

(@) Deeds of Arrangement

4.2, 4- A deed of arrangement is an agreement by a debtor (an

1nd1v1dua1 or partnership, not a company) with his or their

creditors to arrange his or their affairs.to avoid bankruptcy with

‘its publicity and disabilities.

ST T T
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- 4.2.2, Deeds take the -foilowing forms: SRS
' (1) An assignment of property by a debtor to
a trustee for the benefit of his creditors
generaliy, or if the &ebtor is insolvent,
| for the benefit of any three or more of his
ereditors. | _
1.i(il) An agreement to pay to creditors a sum less
o ’ than the full amount owing to them.
_(iii) A deed of inspectorship for the carrying
| .on o%f;indingfup of a business under'the '
supervision of the creditors. |
(iv) A letter of licence by which the creditors

el S3 /074
glvi/an exten51on of tlme for paymentgfw

- ,-_(,: '__,;;/,j a%zyorlse the—ceﬁéin&aaeewof the busmness nx&A#¢ MZZ’
mﬂ&NMH,F;x. ;_'zJEW& and, payrthe net proceeds into a banking
yuwauﬁ ", - ;l 'account operated by a committee of the
o creditors for distribution by them.
T .
R 4.2.3. A meéting of creditors is called to consider the
suggested arrangement, and if approved the deed igs exécﬁted by
ﬁ’ﬂw/l/é "~ AT - :
- the debtor and the creditors present at the meeting. The deed
mast then be reglstered at the Department of Trade within seven |
At UG
clear days of its executlon, failing which it will have no effect,
_,If the deed is expressed to be for the beneflt of the creditors
“generally, in order to be effective it needs to have the agree-
- ment of a majority in number and value of the creditors within
o twenty-one days of its reglstratlon.zugﬂﬁfm““ L/“&””L“0y<%u

7 _ Wg,\} u,,,\/f;/,.q e Capnd” Ki/w-z., L.c«w/i« MM (e -
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R T w—



4.2.4, !/The execution of the deed being an act of bankruptcy, g ,
éauiflajuﬂ?ﬁ&wa, fi o

credltor for more than £200 who does not assent_to the deeé DAY ex
present a petition for b ptcy w1th1n three months of 1ts

execution, and if a receiving order follows the deed is set

aside.

4.2.5. A Register Of Deeds is kept by the Department of Trade,

" and local registeré are kept by County Courts. Any person may

search the register.

4.2.6. The deed trustee must submit accounts to the Department
of Trade an&Fiﬁ&us%fy every twelve months, and statements should
be sent to the creditors at six—monthiy intervals. As soon as

all the property included in a deed has been realised, and a final
) b, becan

‘dividend or final instalment under a composition7paid to the

“credltors, or in any case as soon as the obllgatlons of the

trustee are fulfilled, a final ‘account must be ‘mmedlately
submitted to_the Department of Trade. The trustee gets his
diséharge automatically when he has carried out the terms of the

déed. Failure to lodge accounts can result in a trustee belng

. committed for contenpt of court.

4.2.7. Although a deed of arrangement is subject to the provisions
of the Act, it is in fact a contract governed by the ordlnary
principles of the law of contract and if one party fails to

fulfil a condition of the contract the other party may be

released from hlS liability. The rights and liabilities of the
‘various parties under the deed depend upon the terms of the deed
in the same way as any contra;;?7'j&b%—é o Q3{3”";‘1;7 ﬁ*““é%&ﬁﬁg%
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J,

1ﬁ?fbl deed has three parties, the debtor, the trustee and the

nments provide that when a debtor

#4.3.2. The debtor's estate (if any) is not, in fact,gedministered

4;?",5. ik ;.Mim"‘fr‘k ., e S o
r

“Cooek by Toles T EEY v g e e
05;’% o~ M’B’Mm@i« o~ ey H {ﬁﬁ/i:zn {AMM »u-«%} 3 uw?wwzu‘lv@ {(ﬁﬂ% =5

2 &?WMIAQ. }/1}} q/ !m:u ST '_ A | _ | e " \

creditors, and the advantage to the debtor t%zenterllnto a
deed is that he rids himself of the burden of his debts- without
the stigma and publicity of bankruptey. In the case of an
inspectorship deed or letter of 1icence (both of which are
almost obsolete)}he retains the ownership of his property,

although he restricts his own power of deallng with it. An

- agsignment of property to creditors need not necessarlly cover

all the debtor's proverty? ckafqg‘weﬂ//ha e ok %~ ?ﬂvvua
E*I//NW @%‘@Aﬂ L&?/‘?\/M’}Q ewhﬁ%@ﬁ (7/&47;4% ek Lﬂg v Coze ,72 ﬁ‘!,q_

S end Lk faddand 35> L6 chont 4

(3)  Administration Order procedure

4.3%.1. County‘Court Administration Orders are made under the

'_authority contained in Section 148 of the County Courts_Act,
1959 and are governed by that Section, the following Sections

149 to 156,and Order 22 of the County_Court Rules. ‘These enact-
(2) is unable to pay forthwith the amount of a
- ":judgment obtained against him in a County
. Court, and N . o
'.'(b) alleges that his totel indebtedness does not
S exceed £2,000 1nclu51ve of the debt for Wthh
| |  the audgment WQQMSE_EIEEE\(m/f@MWbthuauet h?uw
the court may make an adm1n15trat1on order prov1d1ng for the

adnministration of his estate.

W0

in the same sense as in bankruptcy, the substantial purposes of

the administration order b&ﬁﬁiixsascertaln detalls of the

debtor's Jjudgment CredltO“S and non—audgment creditors and the

- 12 -
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amounts owing to them, to give the debtor protection against

further legal proceedings by them for the recovery and enforce-

} ment of their debts, and to arrange for the total or'partial.

liquidation of all the debts by reasonable instalments.

$#.%5.3. The debtor's application to the court is made on a

form of affidavit which sets out a list of all his creditors

and the amount of their respective debts, his income, outgoings

'and personal clrcumstancesjand his proposals for payment of the

whole or a part of the debts by 1nsta1ments. _ . :f

_4.3.4. A notiée of the application with the date and time of

| hearing is sent to all the creditors and the debtor. The

creditors may inspect the list of creditors at the court office}_

and provision is made whereby they can object to any debts

 ‘included in the list or to the amount of the composition or

?

instalments proposed by the debtor.

4,5;5. "Pending the hearing-of the applicationgﬁfoceedings on

T any judgmenﬁmorder, execﬁtion, Judgment summons or order of

commitment may be stayed by a judge or registrar.

4.%,6, :The debtor must attend the hearing unless the court

otherwise directs}and he must answer‘alllquestions put or allowed

by the court. Provision is made for the attendance of creditors,

for the admission of evidence and for the proof of debts.

- 1% -




4.3.7. The court, if mak&ng.an admlnlstratlon order, W111 prov1de

. for the payments of the debts by instalments or otherwise, and
éither in full or to such extent as to the court in the circum-

stances of the case appears practicable and subject to any

)
conditions as to his future earnings or income which the court
-may think Jjust. There are no preferences and all debts therefore
rank eqnallj}- The provision limiting the period over which
instalment payments can be made to 10 years has been revoked and
there is now no limit. When the,order is'made it is registered

in the Register of County Court Judgments and-posted on the notice

board of the County Court; also, a copy is sent to ever§ creditor.

4.%.8., | Any.person who becomes.a oreditor of tne debtor after
the date of the order may apply to be scheduled as a creditor for
thelamount of his proof of debt,'but he jNﬁil not‘be entitled to
any dividend until the creditors who are scheduled as having been

~ ereditors before the date of the order have been pald to the extent
prOV1ded by the court. |

4.3%.9, The effect of the order is that no creditorrwill have
any remedy against the person or property of the debtor in respect
of any debt which has been notified or scheduled, ekcept with the

~

leave of the court, and proceedings pendiné in respect of'any-

such debt are stayed.

# 3.10.  When making- an admlnlstratlon order the court app01nts

one of its officials to have the conduct of the order}and 1n

particular it is his duty, if default-ls made in the paying of e

¥

- -
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by any_of his creditors.

instalments, to apply for a judgment summons against the debtor)

“or, if it appears that he is unable to pay for reason of illness

or other unavoidable misfortune, to apply to the court for éﬁ

suspension of the operation of the order or for a new order for

payment by instalments. It is also his duty to bring to the

ndtice of the court facts which might lead to the order being

set aside or rescinded.

4,3.11. 1If the debtor can be shown to have property, nbt

exempted from execution, which exceeds in value £10, the Registrar

&

- may be required by any scheduled creditor to issue execution

against the property.

4.3.12. 1t is contemplated and prescrlbﬂd that an admlnlstratlon
i 1)
order, which is deSIgned for the benefit of a multiple-debtor,

should be set aside or rescinded if he fails to fulfil his part

of the bargain. The effect of a recission is thgt the debtor
L

Ny
ceases to haﬁefprotectlon and is exposed to the rlsk of proceedlngs

4.3.13. On an application to rescind the court may

i
(a) set aside or rescind the order, or .

(b) suéﬁend the order or make a new order
for payment by instalments, or
(¢) make an order directing that the’
o administration order shall be set aside

or rescinded unless the debtor pays the

k]

sum in payment of which he has made default
‘either within a specified time or by

instalments to be specified in the order.

R oy e e e s e e i e

RET TRENE
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4.3.ﬁ4. ‘Tn addition to the protection of'the‘debtor éﬁd'fhe
orderly collection of instalments from him, the object cf-the
administration order is the dlstrlbutlon of the monies: collected
from him amongst the credltors Eg;l_géﬁﬁn 1nter se, subgect to
the pr10r1ty given to those creditors who are scheduled as
hav;ng been creditors before the date.cf the administration

order.

4.,%2.15. Uhder Section 11 of the Insolvency Act 1976?it is
provided that if a debtor fails to make any payment under an

.administration order a court having bankruptey jurisdiction may

: revoke the admlnlstratlon order and make a receiving order. In

courts not hav1ng such aurlsdlctlon the Registrar may refer the

matter to such a court for con31deratlon. A receiving order in

a County Court will be made by a Judge, in the High Court it

Wlll be made by a Bankruptcy Reglstrar.

*

L4

4.3.166 Mention should be made of two other ways in Which aﬁ

administration order may originate:

- (1) Under Section 4 of the Attachﬁent of

| Earnlngs Act 1971 it is provided that
where, onzihe-appllcatlon for an = .
attachment of earnings order to secﬁre
pajment of a judgment.debt, it appears
thaf fhe debtor has other debts/the_cogrt
is required.to consider whether the case

'cbe one for the making of an administration

order. The court may order the debtor

to furnish a 113t of his debts in a sworn

- 167._-
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.s.fateme;nt/' and such a 1iét 1s deemed
to bé'an application for an administration
order. |
(i) Omn theJQ&al Examination of a debtor under
Order 25{Rule 2,0f the County Court Rulési
a debtor may be required to furnish to the
- eourt a list ofAcreditors and the amounté
.owing to eachiand.to give sufficient 
 particulars of his resources and needs.
If this is done if may be treated as a

. : e
request for an administration order.

'4.3.17. A11 monies paid or levied under an adminisﬁration

order have to be paid into court and they are approprlated &ﬂiuﬂ&waiq~
| | (a) in satisfaction of the costs of the ' *
| plalntlff in the action in respect of
Wthh the order was made; .
(ﬁ) next in satisfaction of the costs of
| the administrationg and | 5
(¢) then in liquidation of debts in

accordance with the order.

\

4.%,18, On payment of the whole amount nayable under the order,

the order is superseded and the debtor is discharged from his Tndebadamen,

deb% to the scheduled_credltors. Save 1n_these clrcumstances/

‘no provision for the discharge of the débtor similar to that

provided in bankruptcy is contained in the Rules.

/[ Suggest we put in here some statistics.on past performance of

administration orders./

17 -




' 4 4,1. The term "winding up", as applied te{@omnanies means

- Companies (Ameﬁdment) Act, (Northern Ireland) 1963;eupp1emehted

| by the relevant Rules contained in the Rules of the Supreme

‘"in llquldatlon" and the process of W1nd1ng up can be referred to

‘as 11qu1dat10n.

_Companies Act 1948). For Northern- Ireland, winding up is

'up of eompanies in England on the one handjand Scotland and

{1) Winding Up

f i~

the process of realising and collecting in eheﬁggsets and dis-
trlbutlng the proceeds to those entitled, with a view to bringing
the . iegalrexistence of a company to an end. The term "bankrdptcy“
is not used in connection with the winding up of a comnany. A
winding up order made by the court or a resolutlonﬂig; W1“u1ng up ﬁaﬁuu
by the company is the event which gives 1egal force to the process

of winding up. A company being wound up can be described as being

CM“«M@ Wﬂiﬁ:}) . |

4.4.2. For England and Scotlan%i the W1nd1nv up of companles

e Vi Ceuaion .I./}wv(e, AV, 3 ;;,QAL:L; |
is regulated by the Companles Acts, 1948 and 196?.' For gl d }/

thege Acts are supplemented by the Companles (Wlndlng—ﬂp) Rules,
1949 ,and in Scotland by the Act of Sederunt (Provisions under

regulated by the Companies Act (Northern Ireland) 1960 and the

Courf; Northern Ireland. For all eompanies, the rules governing
the avoidance of certain preferences are those applicable in

bankruptcy. In the case of insolvent companies ,the rules in

| i |
force under the law of bankruptecy are applicable regarding the

rlghts of creditors, as to debts provable and as to the value

of certain claims.

4.4.3. A major difference in the administration of the winding

N

a8 -

[
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.Nbrthern Ireland on the otherfls that, in Englan%{%bpfe—ts

Official Receivers %ervlce (the "Insolvency Service"). Official
Receivers are officers of the Department_of Trade and are attached:
~to the courts hav1ng Jurisdiction in bankruptcy and to wind up
'compan;es. Their duties mainly comprise acting as prov151ona1
;iiqnidatprs to preserve and protect assets of companies ordered
Y to be wound up, pending the decision of creditors and members

as to whon they wish to nominate for the office of liquidator, 10 Ztwwe

- eat} and act as Chairman ofjseparate meetings of creditors and
members for this.purpose, and te airange for and ensure submission '

' of the Statement of Affairs of the company. The Officigl Receiver oA0
(LJW Ae rewars i"i pahredling ot g

has a dutgk_alsg¢ato énqulre into the conduc¢t of a company's affairs,

I

to establlsh the causes of fallure and to report to the appropriate

authority if it appears that fraud or other wrong_d01ng may have
l{/, EMM%
taken plac?. Although a civil servant, the Official Receiver is

an offlcer of the court when carrying out his dutles under the

- Companies Actsﬁand responsmnle to the court as such ' '
&L/Mwﬁ adv e ﬁ@'w%& * wmﬂmaii$kdm&w KV%W.CCANMM B ;La@pvwﬁ”jﬂm&{med
@b‘l&r e It EandroAitine EY I &7 PP &3 LUMV\M MR‘ }“MMMJ 0} W&Iwﬁ/@

L Suggest we refer formard here, to the chapter on the Insolvency

Serv1ce_z : &wwngpf L it
u\”"j 64 n»dq ] ; A S 1 j/j 5"%@%/’ 'EM M Wm%’f;_ ,/t"“ ﬂm (/u,.,. ,{}wﬁ,m a’h.it.l
S \‘} r Eﬁ mﬂ./?"\ﬁwv\m’ w.rvf/ 'E*-{ wwunmm {\AW.A\;:J( ’z"f’)"MA*"’I A LWH L2ug “"\fvﬁ" M 1 /‘.4le,

9b 4»4 u, A company can be wound up in three ways: 94%”“MMM*~L e o
S . . i e hcssin £ A 41—*-67-’&&9

- (1) cbmpulsorily by order of the courty -
(ii) voluntarily, which will be a members'
| voluntary winding up if the company is thuaf @&
solvent andbzgie to pay its debts within a
perlod of one year, otherwise it will be a

: credltors' voluntary winding upjy or

-19 -
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© (4ii) under the supervision of the court,
a method which is rarely used and which
‘can take place only after a company has

started to wind up veluntarily.

4.4.5. The date of'thevwinding up order should not be confused
with the date of the commencement of the winding up. The
commencement of the winding up is the date of the presentation:of
¥ < thé éetition for winding up to theAcourt, of of a previous
& resolution,for voluntary liquidation. Wnere there isrﬁo petition
| . to the court, it is fhe date of the resolution for-volu;tary

liquidation.

(5) Compulsory Winding Up by the Court

4.5.1. The High Court has jurisdiction to wind up‘any-compénies

which are registered in England; amd if the paid-?p capital does

not exceed £10,000, the county COufﬁ having banktuptcy jurisdiction Fwy
ef the district in which the company's registered office is situate

' has concurrent aurlsdlctlon W1th the ngh Court to wind up the

@A‘R uﬂw-@

‘4.5.2. A company can be wound up by the court in any of the
following c1rcumstances.
(i) ]%,ﬂhe company has passed a special resolution

to wind up.

(ii)iﬁﬁefault has been made by the company in
delivering the statutory report to the Registrar

of Companies or in holding the statutory meeting.

- 20 -
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(iii)l%?he company does not commence business
- within one year from incorporation gﬁéy Gy 7
suspends itsbusiness for one whole year.
. (iv)fl%ﬁﬁe number of members falls below seven or,

'in the case of a private company, below two.

) ii,ﬁhe company is unable to pay its debts. For
| this purpose, a company will be deemed to be
: unable to pay its debts if a debt exc?eding
- £200 remains unpaid after Written'notice
requiring payment has been served on the company ,
or if any execution remains unsatisfied}or if the
“eourt is satisfied that the company is unable to
pay its debts. | -
S gk .
(v1) lﬁiﬁe court is of the oplnlonfat ,is just and
~ equitable that the company should be wound-up.
In England and Scotland, a company may be
ordered to be wound-up on this ground if the
court considers there is no other way in which‘
to remedy the oppression of/;gé’minorityﬁi
wﬁile iﬁ Northern Treland thig is SPecifically
stafed as a ground for winding-up. ZExamples
of where a company has been ordered to be wound-up
on just and equitable grounds are where the
whole object of a company was fraudulent, where
| its substratum had gone, aﬁd where there was
Fdeadlock’ that is the continued disagreement

£ 4 e u}-/mmm

between two members each of whem controlled half
A

the voting power,

-2 -
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i4 5 e Appllcatlon for aIW1nd1ng up is by way of a pet 1t10n
presented to the court. A petition may be presented by the
company'itselfbja credltor,ja contributory, in certain clrcumstanceS"
by the Secretar; of State, or by the O0fficial Recelver. If the
company 1sfuvdzar1tj,‘the Attorney General may petition, and the

Ch:ef Reglstrar of Friendly Socletles can petltlon in the case of

, , ) : p)
. certaln defaults of a Bulldlng 8001ety. S ..;,' _ ““Fﬁ“”g:s

4.5.4, The presentation of a petition gives the court éompetence:
‘to deal with the affairs of the compényfalthough:no winding ﬁp,

- order has beeﬁ made. At any time after a petition has beén'presented,
the court, on application by the company, a creditor or a contribu- |
tory, may stay or restrain any action or proceedlng agalnst the

g edazed el

_company./\@:prov1s;onal liquidator may also be appointed, with

such powers and duties as thé court orders. In practice,‘the court
only'appoints a provisional 1iquidator when it can be shown that the

company's assets may be in Jjeopardy, and the prov151ona1 llquldator s

powers are usually restricted to preserving and protecting the assets./.

4 5 5. The maklng of the W1nd1ng up order places the company 1r“
11qu1datlon but the winding up is deemed to have coumenced "'

} date of the presentation of the petition, or if there 3

Lk>resolut10n for voluntary winding up, from the date”

The date of commencement is 1mportant becauSFf/
‘-uuﬂfﬁ/v\e ? ) :
cation of certain retrosPectlve provision’

4,5.6. Any dlSpOSltlon of the
s oA 7
- of shares or ehangﬁg in the

of 2 winding up are voi#
e
e
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Likewise, any attachment, sequestration, distress or execution

put into force after the commencement of a w1nd1ng up is v01d to

all intents.

| 4;5.?, VA floeting charge_created mithin twelve montns of nhe

' commencement of a winding'uélis invalid unless the company was
solvent immediately after the creation of the charge(en%}except to
the extent that cash was paid to the company at the time of or
subsequently to the creatlon of the charge.

_ L , e _ .

4.5.8. Any parting with or charging of'property of the company
in the perlod of six months prior to the commencement will be
1nva11d 1f it would have been =z fraudulent preference under the

bankruptey law. | |

. 5.9.
_ch,'}

The Official Receiver becomes the prov151ona1 11qu1dator.
‘He has the duty of summoning and acting as chairman at separate
meetings of creditors and contributories, which decide whether or

 not application is tc be made to the court for the appointment of
some person whom they nominate torbe ligquidator in place of the
Official Receiver, and for the appointment of a Committee of
?{' Inspection. If for_eny Teason no other pereon is acting as

_// - liquidator, the Official Receiver acts by virtue of his office.

The Committee of Inspection consists of representatives of

creditors and contributories although; if the:combany is insolvent,

A it usually comprises representatives of creditors only. The

_\\\ Committee of Inspection acts with the liquidator and its sanction,

. or that of the court, is required by a llquldator to do certaln
ccts in the liquidationm. | - | S o
Soqt e R el g od M, prng M oz edidel? 2
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_The winding. -up order has the further effect

M@S—@h—f!f-&% l

-

of terminating

the employment of employees and otncﬁ agents of the company The g?name7

'!W

directors are similarly éiﬁﬁiee“égand their powers to act on behal

- of the company cease.

4.5.11.

the control of the court

. %L G Vg\.u ?/w /?Mﬂ_f
The llquldator is an officer of the court and subject to

l«ﬂ. J/ J’-Aj?m

He should have regard to the W1shes of

credltors and.%he Committee

- to use his own discretion,

4,5.42,
',:property of the company, to pay its deots according to the prlorltyle'

on any matters arising in the 11qu1datlon?and any person aggrleved

of Inspectlon,although he is expected

He can apply to the court for dlrectlons

by the 11qu1dator 8 actions has the rlghu to apply to the court,

laid down by law and to distribute any balance amo

The llquldator s duties are to get in and realise the

ng; the contnlbu-

torles. His powers are those necessary To enable him +o carry out

his dutles. They enable him to carry on the bu51ness of the

“company 1nsofar as it is necessary for beneflclal W1nd1ng up.

~ Tesigned or been removed from

A

4.5.43. wnﬁi a llquldator has compieted the winding up or has

—

_ of Trade for his release from the orfri

the conduct of the liguidation.

office,

In the absence of fraud OTr concealment

he can apply to the Department
ce of liquidator, Untll he

is grdntedi?enease, the liguidator remalngimmsblg to oredlto“s for

of material facts, the release discharges the liquidator from all
Whdan,. i G- rH*

llablllty in respect of any act or defaul ln

liquidation,

- 24 -
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() Voluntary Winding Up ,-aV}&nHWVQch'%EQHW by
4, 6 1. Voluntary winding up is originated by /the company itself
- Doty Lies (z‘q/\oc’a\n G Wav\vr’o Pt fn_ fiptn, ul' ‘-c«w{? i !éz
in- eneral meetings If thghcompany is solvent and ‘able to pay its
Gy Wyt do v fing e
debts within a perjod bf one year, the winding up will be a members

o JRE o pence O e sanodfr§8y,

wmndlng up; bﬁ%ﬁfﬂra£¥;9thﬂr_ﬂaSE* t Wlll be a creditors® winding Up.
- A . .

| . e | aved
- 4.6.2. The scheme o* voluntary W1nd1ng'up 1Sjnﬁt2tb 1nvolvéfthe

= courts bﬂt to allow the company and its creditors to settle affairs

- between themselvest1th, however, recourse to the court in the case
of difficulty or dispute. Most voluntary liquidations are carried
- out without any involvement of the courtjbut if an applicétion is

necessary it should be to the court having jurisdiction to wind up-

the company compulsorlly.' ﬁﬂixnﬁ%ﬂiﬁﬁmf WA TR Cﬂhwraajf@ww Aw&guéd,

‘ .- . (\F’“’C?E/h W'-/LU Y\’M %7(% I Wd\/a\f YV"-?-&} M’VM % Wp\ ‘:V\_JEL ‘
S u'vu-‘ézw./%’\b lWJT‘Mj ‘”Ef“ | :
© A4.6.3. A company may be wound up volunt arlly in any of the

follow1ng circumstances: _
(i) When the period, if any, fixed for the duration
) of the company by its Articles expires or the
~event, if any, occurs on the occurrence.of_which
the Articles provide that the compéﬁy is to be
.wound upy and the company in general meéting has
passed z resolution requiring the company to be

wound-up voluntarily.

f(ii) If the company resolves by special resolution

~ that the company be wound up voluntarily.

(iii) If the company resolves by extraordinary

resolution to the effect that it cannot by reason

-5 -
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. o : .
of its llablllgg continue 1ts business and

. o : that it is advisable to wind up.

4,6.4. A.voluntary winding up commences and dates from the passing

, of the resolution which authorises 1t/and thereafter the company

et
ceases Lo carry on its bu51ness eznept for the pu:pose of beneficial

 winding up. After a resolution for voluntary winding up, transfers

of shares without the sanction of the liquidator and any alteration

in the status of members are v01d ut the corporate state and powers

- of the company continue until 1t is dissolved. As in wirding up by

the court, floating charges created within twelve months prior to

-the commencement'may be invalidiand any parting with or charging of

the company's property in the six months before commencement is

 invalid if it would have been a fraudulent prefereﬁce'according to

bankruptcey law.

4.6.5. A members' volunuary W1nd1ng up is available only if 'the

Pnaliiv
Lb Ww\company is solvent. A declaration of solvency has to be made by a

A M

f@hmmW-maaorlty'of the directors of the company to the effect that, in

‘ﬂkﬁba /their opinion, the company will be able to pay its debts in full

within a period of one year. The declaration must contain a statement

Lo

of the company s assets and liabilities. freaty - A

4.6.6., A 1iquidator is appointed by the company in general meeting,

whereupon the powers of the directors ceasefexcept insofar as the

~company in general meeting or the liquidator sanctions their contin-

uance.

“

4.6.7. In any case where a declaration of solvency has not been

made, the company must also call a meeting of creditors to be held

- 26 -
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after the general meetlng of the company at which the resolutlon
e lRe. Saive ¢ ‘;f\,ﬂ:v, l%ai LA ’{?b’?fwmv
ose

for voluntary winding up is to be prop The creéltors and the

_ company in general meeting may each nomlnate a liquidator but in
the event of the Deetings nominating different liquidators, the
nomination of the creditors will prevall subject to an application
to the court. The creditors may alsgo app01nt a Committee of
Inspection to act with the liguidator. On the appointment of the
liquidator, all powers of the directors cease exnenﬁhgg the Committee

of Inspection or, if there is no Commlttee, the creditors sanction

thelr continuance. S - e

4.6.8. The duties of the llquldator are broadly the same as in g -

compulsory winding up by the court; that is, to get in and realise.

- the property of the company, to pay its debts according to the

prlorltles laid down by law and to distribute any balance among

- the members, = | o . . -
4.6.9. The llqnldator may exercisge w1thout sanctlon any of the
powers glven to a liquidator appointed by the court excent that 1n

- regard to paying any class of creditors in full, making any compro-l

 mise or arrangement with creditors, or compromlses %fcalls or debts,

 he needs the sanction of the company in general meeting in the case
of a memberg!' voluntary llquldatlon, and the sanction of the court
or the Committee of Inspection in the case of a credltors'

- Vvoluntary llquldatlon.

4.6.10. As soon as the company’s affalrs are fully wound up, the

llquldator must summon. & final meeting of the members of the

- 27 o

im0 Wﬂlﬂl MR T R 1| Y H

R TR AR s s o vt e

. Lo :
T T TR T T



-

company to which he submits an account showing how the winding up
has been conducted and he secures his release. In a creditors’
voluntary winding up, in addition to the meeting of members there o

: mnst also be a meetlng of creditors. The company is deemed to be

==

“dissolved at the end of three months from the receipt by the
Registrar of Companies of notice that the final rmeetings have

- been held.

(7)- Winding up under the supervision of the court

E . ] ) ' . &
4.7.1. When a resolution has been passed to wind up voluntarily,
‘the court may order that the winding up should rroceed under the

supervision of the court. The court may appoint a liquidator in

PR T T

addition to the liguidator already'appointed by the company and he
will have the same povwers as if he had been eppointed by the i
company. The liquidator may exercise all his powers without thei
Sanctien of the court as in a voluntary ﬁinding up, %uf subject to

such restrictions as the court may direct. S

4;?e2."The effect of an order for winding up'undef.the supervision
: efrthe-court_is much the same as an order for compulsory winding up'andA
is conducted in the same way, except that the Official Receiver is.

_ﬁot involved, the powefs of the Department of Trade in a compulso*y
winding up do not extend to the proceedings and the accountlng

- provisions are not applied.

4 7eBe ThlS method of W1nd1ng up is rarely use%?and the Jdenkins

——

Committee recommendeqythat the relevant provisions of the 1948 Act

served no useful purpose, and that-thex should be repealed. A

clause in the 1973 Companies.Bil% which, in the event, did not !
reach the Statute Book, gave effect to the Jenkins recommendation .

- 28 -
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Only 51xteen orders have been made in the 15 years ended 1977.

(8) " Receiverships

4.8.1. A-receiver of the property of a company may be appointed

by the court, or under the powers contained in an instrument such
s it g, Mot pv’iﬁ, dederAone - {uﬁ.ﬁ,\/
as a mortgage debenture. Z A body corporate is not quallfled for

R TR Y Rrne

- appointment as ecelvex}aﬂd an undischarged bankrupt may not act g
| (s

as receiver or manager unless he has been appointed by the court.

5 B T if ' : ‘
4.8.2. The appointment of a receiver under hand takes effect when
the document of appointment is handed to him in eircumstances which
indicate that the appointment is by an authorised person and it is

accepted by the receiver.

4.8.5. The appointment of a receiver out of court will depend on

“the terms of the instrument creating the debt or charge and normally

his powers, dutles and liabilities are also defined in the document.
[
USually they provide that he is to take 1nto his custo the
@ihen Mo il AT o B eandt wvein iy &MQM IR o= ]
property of the companyyzam@.to take any necessary action or

proceedings to that end. ThlS may entail carry1ng on the company's

bu31ness, borrowing money on the security of the assets, selllng

-

- the assets, compromising W1th credltors, and generally taking such

actions as may be necessary in the interests of those who app01nted
him. d/ix EW-'U{*-Q, E/\-— AT c...d.ua, VMAV PO P Y N Mm L/i':"v/pu‘
(nesa Y@éuwvh,ﬁk, o e eandunt !Nﬁdﬁxadﬁg Wuw&%g~1%@;,xu, ‘www&&?mmmﬁdu

ek §

4.8.4, The Companles Acts contain special provisions in cases
where a receiver or manager of the whole or substantially the whole

of a company S property is appointed on behalf of a debenture-

holder who is secured by a floatlng charge. : . ; -?

- 29 -
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4.8.5. A floatlng charge 1s a securlty 1nterest in the proyerty

~of a company. Geﬁeﬁﬂ&%ymS?e&k~ %’ i ex;sts over all the property

for the tlme beirg belonglng to the company, but while it is still
floatlng it does not prevent the company d15p051ng of its property
in the ordinary course of business. Once the DProperty has been

disposed of by the company .the floatlng charge ceases to affect it,
~but it does apply to any new property acquired by the company. The

- fact that the charge does not prevent the company from dealing with

o
W

v

¥ as at the daté of the receiver's app01ntment 51m11ar to that w%wixms,

=~

: prlorlty over ordinary unsecured debts, but not over Preferential

TETCTE T T T T T T T T -,

its property makes this a very useful securlty in the case of companies
i S b Csadiedd, o Pt vl ¢Lzmu.Apumvn$Lh ;
which have a large ‘stock in tra which is constantly turnlng overj/

If the company is wound up.the charge crystalllses, that 15, it
becomes fixed and applies to all the property belonglng to the
company at that tlme. Debts secured by a floating charge take

debts and not normally over a fixed charge.' Floating charges

‘mst be registered znd if they are unreglstered they are void as

agalnst the liguidator and the other creditors.
fr'i ER e &MW/" Mv(}—, mu/ﬁ»;m ne. Bedcondiule . 2etda U\MU{M

@ﬁhiu&&ﬁz wmakfuiJ»w~ {édﬂx?wmwﬁwu POy PP %ﬁ fuxaawr &,@ &ﬁ&a@%ﬂvf

4,8.6, - The prov131ons relatlng to receivers or managers

app01nted under floating charges are d831gned to ensure that

- members and creditors of the company and the debenture-holders

should have sufficient 1nformatlon about the financial p031t10n

‘of the company after the appointment of the receiver. It is

prov1ded therefore, that a statement of affairs must be submltted
J v N e Sitadnians

required in the event of a winding up. Also, a summary of the

receipts and payments in the receivership must be Prepared at

yearly intervals,as well as a statement showing the ﬁosition-at é

the conclusion of the receivership. ‘ R
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7 408.?. Normally 14 dayé is allowed for theréémpany t0 submit
the statement of its affairs)but this period may be extended by
the court. The intention is that the receiver should receive
the statement as soon as possible after his apéointmenﬁfso that

“he may check the assets at the earliest possible time. The

.fecéifer 18 required to send copies of the statement, together

- with his commentsfto the court (if @e was appointed by the 6ourt%;
Yo the Registrar of Companies and to the debenture-holders. A

" copy of his comments,-if any, is also sent to the company.

4.8.8. A recelver app01nted under the terms contained ‘in any
.1nstrument may apply to the court for guldanceyand thls may be of
considerable assistance in questions affecting contracts already
- entered into by the company before his appointment, or if, for
| any reason, he finds that he is unable to complete such contracts.
" He may of course enter into-fresh contracts under which he will
be.persdnhlly liable and entitled in respect of tPét liability
to'indemnity out of the assets. If the assets are not sufficient

to indemnify him, he has no other claim for an indemnity. iﬂ;“bahﬂ Lo

Mﬂe\,w -6@ tre Mwam i N@mm) Bl WA adnftoiy b\/ﬁfv— M&w{uu f»..a m
o D PM%‘M‘JL MWMAL. CO (13 ¥ 5,/!3:& M‘%"\A’MM {,"t “?vv%—.» /}'Lumvf—um !
4. 8.9. A TGCElVPT deals with the assets for all practical

E{O}g pumposes as a 1;qu1§ator until he has satisfied the claim-oﬁ the
_Tﬁgn- debentgre—holder¢ The ability with which he carries out his duties
affects the interests not only of the debenture-holder on whose
behalf he has been appointed, but also the-intérests of the
unsecured creditors and the shareholderé.who'hope to obtain any
W'surplus which the assets of the company, after satlsfactlon of the

clalms of the debenture-holder, may reallse.

-3 -
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. 4.8.10. The assets realised by the receiver are paid out-as
follows: |

i}  in paying the receiver's expenses
(i) in paying th i ! and

remuneration)

(ii) in paylng the costs oi‘ the debenture—holder
“or other person who brought :&hiJ action for
- the appointment of the recelverg
,—,ug% W m?uu.z '
(iii) in meeting preferential claimg (eg. wages and

N
salartasretinbons g )

(iv) in paying the debenture debt itself with
interest up to the date of payment.

Z To be dra ted - a section on Schemos of Arrangement i‘or companles_/

L \“_4’
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INSOLVENCY IAW REVIEW COMMITTEE

the to Members

Attached is the agenda for the next meeting on 18 Marchy I accept
that the number of items is probably optimistic, but there remains
much to be done and the back-log continues to increase. You may
like to consider the possibility of having an extra meeting each
month, say from 10.00 to 4%.00, starting in May.

2 It would be most helpful if you could kindly let me have as
soon as possible, details of any points you wish to raise on the
various subjects due for discussion next time. This will enable them
to be sent to other members in good time for the meeting. You

may recall that the Chairman wishes the discussions at meetings to

be limited to points which have been notified (para 5 of the minutes
of the 35th Mtg refers).

< G §
T H TRAYIOR Ci‘\\
28.2.80 | |




INSOLVENCY LAW REVIEW COMMITTEE

THIRTININTH MEETING

Meeting to be held in the Conference Room, 2-14 Bunhill Row, on
, Tuegday 18 March 1980 at 10.00 am.
>

AGENDA

1 Minutes of the meeting on 21 February.

2 " Matters arising.

3 Secretary's report.

4 Sureties and guarantors (ILRC 89 - see paras 16 and 17 of

the 38th Mtg minutes).

\N

The Administrator (ILRC 99) - to consider any further
proposals put forward by members. (See para 37 of the
28th Mtg minutes).

6 Voluntary arrangements for individual debtors (ILRC 104}.

7 Preferential rights (DT4, ILRC 107).

8 General assignment of book debts (ILRC 91).

9 Conclusion of a receivership. (ILRC 103).

10 Any other items.

11 - Agenda for next meeting (16 April).

ﬂl‘,:sqen(' rﬁ-@w—a‘\‘-‘w

T H TRAYLOR
28 February 1980
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THE INITIATION OF INSOLVENCY PROCEEDINGS

e,

1.1.~___ | For historiecal and procedural ressons which

have been described earlier in this Report, there exists in the
presént,laﬁ'and procedure governing the various types of insolvency
proceadings - by which is meant, as has already been made clear,
every kind of proceé&iing dealing with the affairs of an‘insolvent
debtor, = & very considerable differmstihtion bﬁﬂtween the

1imitad company,; isee. the corporate debtor, and the individual or
personal debtor, or partnership of debtorss Similar differences
exizt iﬁ the case of certain insolvency modes of regulating both
types of debtor, in particular circumstances. Eiamples of
thesé.éifferences. and indeed'dnbmalies, have already.beén given

in Chapter above.

y Py _-:" The second of our Terms of Reference raéds as
b foliows: gI’ﬁ@ii9 to examine thé possibility of formulating a
eomprehen#ive insolvency gysfiiéapd the extent to which existing
pro#éduras might, with advantgge, be harmonised and integrated.”
In prreuit of that Term of R_efe'z;%ee, we have had to consider with
greaticare, and with the assistﬁnae of our consulteés;i:what are
"the existing procedures’ in- the case of each type of insclvency
Aproceedlng. to what extent their d1ffereﬂces are szgn%ﬁ?taaﬂt tn
$heir social or legalltoneeat, and how far it is not only possible,
but1iﬁdeéd necessary, to harmonise and integrate them, We may
illuStraie thiz problem by the vsry simplest examplesg a man,
alone or with his wife, runs a shop or small business as an
T Whose otfein J_‘.M
: 1ndividual trader or trading partnership. uho vhen He 'or they fail
in husines@. are administered in banknnbegy by meand of a bankruptcy
petltxon, prestented aga1n2§h€;em by (almost 1nvar1ah1y) an
individual creditor, which petition is heard in camera, without
_gdvértisément or publicity.,ﬁnlass and untiyg Receiving Order is wade:
rif;_on;tﬁe other hand, he, or they, have been trading as a limited

eompany; « having maybe no more than two one pound issued shares,

and qubeﬂole director, and that company fails, it is moceeded against

- ;J
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'}‘by seans of | winding»up petition. advertised bcth centrally and

' loeally.and heard in open caurt, with the potential partieipation
In anr studies of these matters, we have termed tha fcrmar preeedure.

_that of the present banruptey law, the “uaeuto-oﬁp" basis. and the

-from the former stage to the latter as &t becoming "collectivided“
'In all our tkinking, we have had to remindg ourselges that the wkvishwun

' purpoae of any insolvenecy administratian has aluays b@eh. fronm

_dabtor himself, and as between the debtor and aociety a8 a vhole,
.Twrm of Reference we have quoyed above, we have to. examine, value

'and where necessary refashionwthe manifold proeedures into one

'justs%nd logical whole, « a n Inselvenay Code which applies equallyf

_whase ripplaa and reverberations spread far and w;de. beth in the

2.

vr -
of as aany of the company 8 creditors as have segen the ;lvertlsemant.

bogis
latter, under the present uinding~up law, the "colleetive“ peeeeéu@e;

wa-re!er to the progress of an ineolvency a&ministration agp%%ea%&on

earliest days, the collective. realisation and distribution of the
debtor's assets among his (or its) ereditors ganerally. But Jjust as
it is the duty of any insalvency code to do justice as between T
debtor and creditors generally, se¢ it must alse do- justice to the

o own
1;3. ~ In oufjopinion, as well as under the guidance of the

¥

and ao far as practicable identicallﬁ to debtors of every status,
a8 well as to creditors of every statug. As we haVE'descrihe&
in th& preceding Qégpter " . "The Credit Worla®n, insolvency A gf

T2
in all easegitipersonal, and also a social, disaater fbr the debtor,

personal and in the aorporata fields, It was not without reason
that those who fashioned the original Bankvruptey laws and proceduteés
provlded for bankruptey nroceedings, inkmally by debtors summons _
and then by petition, to be heard in private; enly very recently,

WMW%W
the necessity for this was emphas:sed by an appell&te bankruPtey court.
A

1.#, " When the windingnap prncedure vas dev1sed for the PEERpOSe
of, ia effect, "making limited eom?anmea bankrupt!, under new and

dlfferent statutes, which borrowed samgi :ﬁjae discarding otheﬁ/

) =
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partioﬁa?of the bankruptey code, the mode of procmedingnﬁés, as we

have jusﬁ deseribed, the presqntat1an of a publie and advertised

petitien for the “bnnkrnptiag" of the ccmpany. Sueh advertising,

and auch pﬂblia heaping, of tho petition was of course in one sense

the warwyiag out of the tirst of the purposes of insulvency, namely

the partinipation of all areditora in the prosesdings 1t was however
nybbable :

ia anathnr sense anlaulated tc effaet the/destruction of the company

as a 5@ins concorn, albeit at the instance of & sing&g pr&&itar-

it ﬁﬁat qf.coursa be be;ne iuiani#& in any such analybig_&né eemyarisaa.

that uﬁﬁil late in the 19th century, if not indeed 1a§ar;-trgda and

hnsin&as w@ﬁzcarrzaa ong to a vsry large extent.on a per&nna& or

partaarsth basis, whereas the limited company tenﬁed ta be £§ﬁ§ﬂ,uﬁqhh4

to a substantial extent t& the field of enterprises. of l&rgc propritions,

Our Viéta:ian grandfathers were not likely, we thimk,rﬁe'hava felt auch

iandgtd“coﬁeern themselves with:tﬁé corner shop as a 1iéiteﬁ company

nnderéﬁking; they had enough problems dealing witﬁ eﬁufadminiatratiﬁﬂ

in in#aiyanﬁy of massive traﬁiﬂs purtnsrships, with ﬁhltmited, or 1argtiy :

anli:@iﬁeﬁ- 1iability, vhose litigious sisfortunes help to 311 the |

Sl WNE -"ﬂ’t-gn"\faz,

pages of the Law Reportse They aze—naﬁy&ﬁmitaﬁ aamaanieﬁ tooy

Se sy
or were until the incidence of nerperatiﬂn tax taﬁptad come of them
- pastures
back to ﬁha/iiniﬂx of unlﬁ&it«ﬁ 1iabilit3¢ - With the recent increase

ia %ha parmiasible nusber of partaers in gartnershipw, and the

aanaaqaent creation of firnms uf SROTTOUS prnyrt;nna. for example in

the prnfeamianm of solicito¥s and aaaaun&anta, the seeial, as well as the
laaalibalnnaa has begun to tilt the other wag. Jhgeph Green itd, .
our #qfner ahﬁp greengroser, will have its failure'§¢aiﬁiaaered by
windi#ﬁﬁﬁﬁ patition, wh&reéa-ﬁé&mn, Black, ﬁkite.-ﬁrﬂin & Cpey the
eminunt'firm of purveyors of ﬁruréssionml services; Wili kuwy (if it is
not ﬁisreapnctfnl to #oatﬁnylato it) have their failura administered in
the hankruptcy court. Yhether that eourt as at preaanfzbﬂmfﬂﬂm{

could cope with the bnuKEuFtuy or two dozen, or nayhe fwur domeny y
' s bzt

P&rtntrsc ijtﬂk& leave to ﬂﬂ“ht- On the otheﬁhand, such an entity

| WV"WW"“T";TNMWT['
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b,

L o s
aeems hardly euitable litigationfodder for a public heming in open

145, . It seens to us, in tha light of the foregoing eansiderationa.

to be neeessary to rethink the whole insolvency procadure, from the

yoiut ef the initétation ouwards, with a view to unifyins it into one
M f&wﬂ"r‘ 7
zode. in arrlving at this decision, we have to

w‘/ : toulipd 1 IR
come down unsquivocally on one side or the otherof ths two seewotwsy

o 7 f
“enewtoaone“ or“collect1ve". and Win camera” (i.e. in Chhmbers from
A

which the other ¢reditors and the public are excluded) or in cpen
¢ourt..- © We have decidad these questions in favour of the inktdal

process. being in all cames on a one-to~one basis, and in all cases to
MEARS
be heard idtially in Chambers (whlch tefg‘ where the nnmbers of

per&ons partzcip&ting are too great, the Geurt“sltting as in Ghamheraf}

? _. - egfu»wﬂuuadal.dﬂ444&¢mr |
1.6, It is upon th iﬁanngatien_oz;paiae4§1e that we have

 copfaed
en&eavoured tfgﬁe#%ee sur unxfled systen for the 1n1tiation of

every type of Bpsolvency proeeeding, which is deseribed below, It will
» <
not necessarzly apply to "valuatarx" insolvencies, nor to very small casei
L . SR A
The New Procedurs

2,1. The term Ypetition®, as at present used to desgribe the
initiatory process in both bankruptcy and windzng—up, will be rﬁﬂgaed
by the term "insolvency application", which we shall employ in what
follows, with the “petltionlng ereditor ¢ being tarmed “the applicant ?
creditor“ The term “debtor" will refer to every tyggé whzzher
ﬁnd1v1dua1, partnership or Qorporate, and for convenience we shall

it

refer to %iaae different debtors & as "he" or “his", édf-wa*
2;2§I.r- Although every bankruptey and windingeup petition has always
$5el5Uns
had to be based on a debt, gzitng ertain characterlstics, no
/7
etztian could be presented in bankruptcy, for several centuriea,

without the proof by the petitioner of one or more "acts of

bankruptcy", In windingﬁu%t however, the prerequisitea e

i 0 T TN T (1 TT fITTT R TR [ e e e e |




' 5._'

pe kA b o :
fbr&ﬁi%fsésg w}kw mueh simpler and less rigorovs, huing directed,

- ax were acts % 4 bankruﬁtuy - to establishing the %naolv&ney of
the eea@any. but comprising no more than (a) the-amu-payment of
a debt of @& aspecifie sum for a specific time aft&r formal demand,

W
ar ;u unsatblied execution, e§§pr®a£ that the company was unable

*{wfe
ta yay its debts, ingluding where nyprodiit&t ita ¢nntiagant oy
praapsetive ﬁeb%gfaer liabilitiea, lhn prarequiaitey in

&
. hankruntey, a# roof of an act of bankruptey (of whiah thers }are

0 gileen
no less thaf/tai;teen bafp Become encrusted with a.lnrge amount
}»

) TN XL PR TRV, TN

qf_easa-law. aaéh}mdaf seen an ingreaaﬁéovar the centuries, even
as recenily &n ﬁe?s, when the invention af“eriminal vankruptey™
(discuszed in Chhpter or Appendix )necussitatei an order of
ﬂmw Wi X (Cottis

a aw%mina& 3aag72a¢aa§§% a canvieted perscn to be truated ag if
ke Ler—whe) had comnitted an act of hankru?mey at that mowent, }ﬁmda?
The mtrietnmgg of frouf of at least one act of hankruftayyuaﬁ’afteﬁzf

.lagyhale 7&r an utherwise uameritorious debtor %o escape gfﬁizﬂumfk
had its origin in what is called the “quasi-criminal® okifacteristics.

of §ankruptcy $e ﬁ;thaush'very many bankruptcies are nowadays

a _
faundsd uyen "bamkrﬁstey noﬁicew”, which resembles the “statutory

IZ{;W ""“" .M L‘(mw
ncticef“ in win&ingmun, #hey/ate x

N’\Jr r%}\(\"\n.t«.a- vu Wi n,L..;,J..\ -~ g
Anot infrequently trip up thu ﬂnitnr ereﬁitar or his aalieitar. and &A

alsalsijézgiziﬁq pnrﬁeaaﬂjacrvfﬁL. Eﬁf

243 " We have therefor& decided to propose the ahelitiqa of

» stristly construed, amd

acta of bankruptey in relation to bankruptcy nraceeainga, and to

aﬁapt, for =21l pracee&anga by way of insclvency applicatioafa
simpiifiad version of the present winding-ﬁy pr&vequiaite&; which =

1ika the latter « are designed to produce & prima facke proof or

nearlieles,
1nsolvaney. with which the debtor caﬂ%taka insue, in the forms
At
ve ﬂbserihe. We wunﬂd obser?a; in anticxpation qf’out 1$ter

dimcnasian that the elinination of acts of bankruptcy remeves

!

the-basia anchor® of the trustee's title, the “germinua a quo" from

whiaﬁg /(his-title generally commences, and we shall reguire to provids

e

EEE T T [Wﬂlﬂ ‘
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an alternative system to the "periad of reiation-haﬁk" to the

act of hankruptsy now ayplying under the Bankruptoy Act, and to

a mueh lesser extent in windzng-up to the date of presentation of the
windingﬂnn vetition; this result we propose to achieve by what

we shall later be daacrzhing B the "elaw-back" praviaioas, which
are to.tntitle the administrator of the insolvency adminictration

té set aside mntecedent transactions which uay be decmed to have

beea dﬁtrimental to the cre&itara.

2.4,  unat therefors should be the criteridh of that state of
inaolveney which justifiss a eraditor in applyzngffgg the court in
aymlying the disvinline of insblvenhy aﬂmiuisﬁr&tiwn._}_i It is plain
that the eriterigy must not be tna.severe. 86 &s to discourage the
nnfar#eaent of Just debts, nor too lax, so as to encourage indignant,
malieious or wersly "on the make™ eraﬁatera froa comnenting unjugte

RN ]
ifiable proceedings, or yroeeedingsﬁ?n &nliqui&ateé or unenforceable

debts. Our choice is for the Zonpayeent of g debt, which
tulrils one afﬁ%ﬁree reraquisitew cutlined below, 1n,circumataneea
in whiﬂhgasd by & procedure by whiagf&he debtor has an adequate
epportunity of dafanding himself agaiaat an insolvency arﬂer. Iin
substan¢e, thia to 2 large axtent reproduces the present pnmitimﬁ
in bankruptey. in the ease of the nenepayzent of a haakruwtc; aetica
founded on thj ndgsent debt , #Hnd xn winding-up, in the case of tho

aou-¢9mpliqnea with a staﬁatory notine in respect of any debi i, opr

the mere,non-paymeat of a judggant debt or, in modern usage, any

reasenablz unéisgated nen~judg§ent debt, gut thege eatagaries of

debts are nmt exhauative; 3nsti¢e nay demand that a deht should he
a parﬁiaaihle foundation for insolveaoy rreceedinga, evun where it ig

not yet due-and payahle, or 13 atherwiae contiangent ar prospective,

 the. racovery of which when due and payeble may be eatablished te be

N

af riak. or - to use & recognised legal term, - "in jecparéy”

2.5«  Such a jurisdiction bardly exists at all in baakruptey,

0
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Qxeéﬁtwwhare a still eurrént.biil of axchange bacaaaﬁ 1ﬁmeaia£e1?

yayahle by virtue of the cemmis@inn bf the acceptor of an act of

bankruptcxg

in windingeup, special provision is made !ar the

fuundnng of a petition on a cuntingent oy nroayectxv& debt, but

ohly on terus of gasiefying the Gaurt {in faet, the Registrar)

that.thare is 2 prima facie caaa, and og giving security for costs,.

}n our opinion, provided that there are adequate safeguards for

the debtor against irresponsibly initiated apwliﬁaﬁiansQ and against

the damage capable of being caused by advertising anm illmrounded

patitian, dhere is no resson why eenting@nt or mrasnectihs &ebts

should not in principle become the foundation for 1naolvans?

applications,

2.6. We therefore propose that the sategories of debt which

willk aupﬁerk the initiation of am insolvency application apainst

sny debtor whaikld he the fol&awinge

4

ij,fii (Y

{b)

1 .

i%& Judpgzent dabt‘ of a minimus amount to he preassribed

A

(the present minima being both in bankrupter and in
windingeup - for tﬁé purposes of the s#ﬁtutary notice =
£200), on which aﬁaant we shall make suggestions
later, nnﬂ.ﬁot_s#ﬁj&ct to a stay of ex&gntianm Although
prica facie a 1ﬁégment debtor is not-&n@itled to agy
notice requiring Bim to pay the juﬁgment per ze,there are
cases where judgment has been entared hy default of
aprearancs ug}atﬁendmnca of Lhe defendﬁnt personally
or by saliaitora er counsal, whieh in themmelvea would
Justify some netice being giveng we. further think that
the optimiss or failibility of human natara is auch as %o
juatify a :@qniremant of the giving af-anh ndtice, vigZ.
of sn intention te proceed with an ina@lvgaﬂy application,
to all defendants, without gquelification.

Such notice will be givem by first ci&és’yaat to the

debtor at his last known address, i an individiunal, or

BRI | ||| [ERREE

/‘

AT T




RN

M

NIl [/, || |

s

tnfiradrpﬂratn dektor at ?ts registered office, or if thers
i resson to think thet that would be an unsetisfectory destination,

"at_iﬁﬁ*yxiasipal place of business, altsrmatively to the address of

-%hé'dﬁly e&amﬁiﬁmt@ﬁ agant mf-the ﬂthtﬁr. This anti@@ will

hriei:g i&éinata'ta the ﬁa&ter the conseyuences nf ignawiﬁg ite
The langth »f the notice mhaaia be 21 &aya, gz Tor the presspt
“ﬁtﬁtntary noties” in windingeup. Ite deaspateh mkau;ﬁ not be
@ y%ﬁggéuiasta for ihe mn&ing uf the ima@ivaa¢y.a§p1inmtiea, but
sﬁé gﬁﬁuasn may be relevant in cousidering the merits of the

dehtar it he appears and defende. in this reapect, it is to be

aiatimgaﬁmha& fros the wore forssl notice r@f@rraﬁ o in {Bi, in

&anauetzan with Donejudsueni anhtﬁu

aa$§j§2}~ A ﬁea-&ﬁﬂgggnt‘ma§€,.ﬁf‘the same Alnisus seounbs sud

of a ressouably indisputable charsgter, furoal notice %o pey which
haﬁ hé&a givun to the &ghtur'ar his or its agent nat”iaaﬁ‘than 2% days
bnfara the seking of the inmﬁ&r&a&y sppligation, b; registered post.
The grinniyi&. apyiied hn&nr—the vrossut procedure both ia

hna&:ng%ny and in windingeup, that finsolvency yrae&aﬂiﬁgs T

agt §# £§$&% on & ﬂiagﬂta&lﬁ_ﬂﬁ%&, is in our e@iﬁiﬂa ﬁaﬂnﬁ.am& Just,

andg h&a iz recognised by aur forsulation above. %ha aouliicant

_@r@ﬂit&r takdn the riask ﬁf haiag found %o have pr@u@wﬂaﬁ o stoh #

“ &eb&, with the aore aﬁri@ma ﬂ&ﬁﬂ&a&aﬁaﬂm that we latwr Fropdste

%hallnxaivﬁney Court, like the reseat gourts, will ia g2 hut the
@gﬁt'§x¢$@ti@mal cases, abstain from "trying” & éisputadle, and ﬂiaﬁﬁfiﬁ

debts

:2*9;':_ A debt whiech falle h&ifuwﬁy betvwesn o juégm&a& dabt,

whx#k is preecently due sed paysbie, snd a fionejudgnent, is a debt
ynyahia under 2 judgment st & Tature date, S.5. & 3u¢$ﬁantjﬁggt§art

at 1%, which ie payadle at s fuiture date, by 1amtmlmaa%m. I such a i
caaa. it ig sore than ”&m&%ingeﬁt oy yrmsgeutive“ {amr next categary),
an&.ﬂme& ingtaisent must, yhgg it faile duw, fall g@ he sonsidered as }
a judguent debl capable of ﬁﬁing proceaded a?an;Jif'it ko of the

rﬁqaiaita sinirus axounb. . in rwaﬁuat af such debt, or such e
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‘inatallent not yet due, we consider that it should: he tronted as
, an uadisputable :
if it foll witkin (2) above, as £ nonejudgment debt.

2.16;3{3) A contingent or-onﬁpeative debt, in respect of the
'praé#eet of psyment of whicﬁ. as and when (ar'if anﬁ when) it
becomes due and payable, the ereditor advances: reasonable grounds
err his apyrahensiog of "jeopardy", ¥e have already rsferred in
paragraph 2,5 above, to the“axistenae of this grogﬁﬁ_fmr
:pétitibning in winding~up, and its vestigial existenace in
Sﬁgkéuytcy. It is, inlaur.apiniaa, necessary tp previde for the
poaSiﬁility of an insa&v&nyy:applicaﬁiun being féunﬂe& upon such

& debt, while considerably éhhaneing the penaltiéﬂ on the creditor
for ény abuze of that right.'r g formal natieé,_és under (2)

above, would be required to be sent, and a very fulltaffidavit of

merits" as to the gikleged jeopardy should be filed. The Insolveney

Court should, we think, petain the power to refuée'ta entertain the

appiication if dissatisfie&.am.to those merits.

2o We are omitting from our examination atfﬁhia stage

the grounds for the gtk%ug‘of:an insolvency npplicatian which are
noi'faundad on, and commenced for the purposes of #ﬁf@reing. a

debt; the Yjust and equitable" ground far petitioning in windinge
up even in a petition founded expremsiy on = debt

up/hppeara to us to be aither a historical survival, or to refleet
ghe_eaurt's egquitable jur&sﬁiaﬁinn to do justice between creditors
an&-ié.have regard %o their wishes (as fequireﬁ b¥ section 346

of the Companies Act, 1948), « a juriadiction fof.which we
épa&ifically provide in ocur iater proposals. We suqally omit
ike_greaént proceeding to wind up a company on that ground for
reasons unconnected with the nonwpayment of a debl, e.8. by
aggrieveé shareholders, As regards the other separate category,
ﬁgmely the precedure whereby the Secretary of State for Trade may _l
ﬁétitio& for the uinding—kp of a company, under ssction %5vof the
Gomp#nies Act, 1967, on the grounds of "public interest®, although.

nﬁgh ap petition may in fact be founded, inter alia, upon $fje

FMHI!-H‘ R Mlnllm T
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sllaged insolvency of the company, thips is net mnvariahly the case,

aad ua regar& such uroaaadanga as very nearly falling outside our

terms mf refereuae* but we shall deal briefly.with them in

ﬁhaytqr belaow,. -

3«12' The creditor, ha?ing satigfied himaalf an&, wh&re necesaarx
Inaolveney

the/ﬂuurt, uill then file his Inaalwaﬁey Appliecation, There
| mxists a most admirable practice in the Bankruptey Gburta, and we
bel:eva to a lesrer extent in the WindingeUp Guurta. that the eourt
uxiini:ixazuxxxxtkuxfnmmux{that is to say, the Eegastrar) is
_ta aatisfy itgel?f as to the petit;nn h&ing prcyerly faunéed and
supparted by the neceasary evidences before al*nwzng the petition
té be yrmaentaé and imsued (see Bakruptey Rule 151 aud ¥inding=~Up
Rulo 33). which we would wish to see preserved ana where BEeCeHsAry |
strengrhened, hawing regarﬁ to our proposed anreaﬁe- in the facility
faéiiéking an iaaolvena& ap?liéatian; in wlndins-u@, it iz of
'course mand&tary, as to tha merita, in the case mf patitioas
fannde& on econtingent or prmgspeetxva dobtay ~ a pracedure which we
have mreservaﬂ. . _
2.13._. The lnaolwency'Applieatien, when iﬁsne& adtraf the Inaolvﬁhay
Ganrt, ‘will Sdme a date, not laam than, say 28 &gys for the hearing
(a geriod whieh in the &ondan Courts appears to result in practice}
and will warn the debtor that at the hearing, o= H&ytaﬂﬁéannﬁzﬂhr
ﬁthat tern being our prnposed substitution for “Raceiv;ng Ordep?
aaﬁ ”wxndzng-ﬁp Ordexr®) w111 be made, unless within & shorter
spee:fied time « we would sugrest one wesk ohnttéerthan the

or %o his solicitor
hearmng date, he gives te the applicant creditar,/&nd to the
court. ‘notice of onelor nore than one) of the fellawing grounés

for ruaaating the making of- such an order, -

3515. The grounds thera refarred to will be tﬁﬁ felluwing:
“{1) If the debt relied on be not a 3udgmant &aht, a

defence to the claim for that debt;
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(2)If the debt be & judgment debt, grounds for applying
to "the court of dudgment“ to set aside tha Judgment,
on aamereaogniaed basis, ¢.g. as ha?ing been given by
default or without trials; |
(3) grounde for impeaching the debt on grounds of
aecaunt of sonme pnﬁstﬁntial itPegality éé'irregularitx
(not being = mere procedural dmfeet{g in the insolvency fields
(%) the existence of a right of set-off, counterclais
or crosg~demand, of a sufficient amount aad_stated with
sufficient pmrticulérity;
(5) g
willingness and ability to pay the arplicant's
debt, with interest if claimable, and costs, either at
the first héaring, or within such longer pericd ss the
Géurﬁ should allow,  If thé sum to be used for such
B péymeﬁt is"thidd party money, this must Be &tatea. with
.the name of the pruvider, and wvhether the provisian be by
way uf loan, paﬁtpenad igan or gift, !
{Hote: The fact that the money is that of a third party
may be very materlal in the eourt’s eansidarac*mn w{ the
the gquestion whether the appiicant eredmtor should be

veraitied to ragaim the sum smo paid forthwith: see

() belowy
Tﬁe’ﬂearing
3.1.‘:: The hearing will normally, at least in the fmrst instance,
be in Ghawbers. The Geurt will then consider auah graunds as

the debtor has stated under (1} to (5) abave. In the course of its
csaaideraﬁian, and ot any stage of the hearing or any adjourned hearing,
the‘duurt may order the éabtar-to flia a sworn atatament of his

affairs, and/or a statement of his means and/or earﬁiﬁgs-

3.2;' - Afker haaring such evidence and arguments'as'it thinks
just snd necessary, the Court ;say adjourn the matter, for such

ragﬁon'aa it then states, nr-ﬁt that hearing or anj-adjonrngd hearing

HE | |"_W P T T T Tty T T e T T T T
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maybﬁak@ one or more of the'féllawing orders, or have regard to
. any of the following matters,- in adjudicating upon the a@pliaatianz
or by inatalments
(1) Allow the debtor to pay tle debt in fu:a;,( either
{a) 3f the Court is satisfied as to tha-standing of
the ppillicant creditor and as to his ability to repey if
or his solicitor
called uron to do so, to the applicant creditor/direet:

(Hateg: Such £ direct reymenis will not of itself proteect

the Gradiﬁer fros being ¢adled upon to repays whether the
soney paid be the dabiert's property bf.thir& narty &anar}
(blon terns that the uwoney be 9ai& into the Insolvency
Courtfor a s@e@ifisd period, not excééding one month:
(Note:® Sueh rayment in will mot of itself create the

sum paid in a seeurity for the creditor)
(Hote 3: An applicatien shall not be withdrawn or

diemissed by e&na&n& except with leave of the Court)
{2) Deteranine sh&thér the alleged defence to the debt, if &
non-judgsent debt, has me?its and éirect how that aefenaé
be adjudicated upong either by a trial in some other .
appropriate éourt, or in sp&siai canes before the
Inselvency Courk itself; in the former case, the Court
will aﬁjonrn.ror may dismiss, the apﬁiiqatian;
'.'(3) in the case ofi#_ﬁudgment debt, determiﬁg whether the debter
should have an adjoummment to emable him to aprly to
the court of ju&gmgnt;
(1) Adjudicate supon th& alleged illeg@lity_ériirregularity;
- {%) Permit any creditor with a suitably qualified debt to be
. préseat sk any hearing on suck terms 33 £ké Uourts thinks f£id
Be3s .f‘ If the debtor does net sabisfy the Court hy payzent, |
..resulting in the withdrawal or dismlﬁaal of the aa&licatien, the lourt
will determine whether it should mwake a Irotection brder or a Debts
Arrengement Order (as teo which, se- Chapter beldw), or otherwise
dgai-ﬁith the debtor’s affairs in the interast'eflhié or its
sreditors generddy. |

3;#,'j- Implicit in the foregoing anelysis and schedule of the

T 71T M- T N T 1T [T T | T e



13,

powers and procedure of the Insolvancy Court as we propose that

they should be are the conslderation of, and our attempt to

formulate just, expeditlous and practicable answers to, a number

of questions which were foreshadowed in our nbservations aExparazrapkx
in the preceding paragraphs._ The structure ef the procedure is
founded upon the current bacnkruntcy code, in that the nroceeding

ia 1nitially ona "one-to-one ‘basig", as between the apallcant creditor
and the debtor, although there'may be circumstances in uhlch anmther
1nterested and qualified creditor may be allowed to partzgzphte

(Wth" is not at present nermitted in bankruptcy), while in windingaup
all creditor may partieipate, |

3.5; Within that "onento-one" relationshio, the Court Hay

nge its blessing to the payment off of the debt due to the

applicant and termznate the praceedlngs, - aubjeet to what is said belows
Daeing the “one-to-one“ relatlonshin, there is no advertzsement of

the: eommencement of the insalvency application, so that the debtor's
credlt and standing remain offzclally unlmpamred, the 0n1y exception
at this stage will be the use of advertisement to serve an e¢vadive
debter. ‘a rare situation. ‘ In this respeet, we agaln maintain the
Sx&z bankru\tcy praetice, and depart from the w1ndlng—up practiee,

3.6. Should the applacant creditor, who has annlied to the
Insolvéncy Court an the basis that the debtor is 1nsalvent, be
allowed to be paid off, to the detriment of the debto;'s other
cre&itors (if any), = pressingfbr not pressing? 'féhould'“the

deligent creditor” be rewarded for his ullmgenee? . To what extent shou!
the Court aliow a debtor who has entered the zone of statutory
1nsolvency to be "let loose! agamn on the community? If p_yment is to
be - permitted, mast it be in full,or can it be by inStalments? What
protection should the other creditors receive by way of a right to
requlre the paiad creditor, in the event of a subsaquent Insolvency
order being made, to refund the monies he has received° Bhould there
be sbme form of "claw back" provision (a berm we have bowrowed from
North America), so as to restore equality of treatment of all crealtosa

and if so, fer how long should the creditor be vulnarable in this
R

4
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-réspéct? Finally, and perhaps most difficult td decide, how

should the Court deal with payments off, in full or by 1nstalments,

out of "third party money“?

3;?._': Answers to these questions mus be inspired, we believe,

by the general philosophy gf the legislature, and of the business

eémmﬁpity and of society genefally, of which the legislature is the
épékesﬁan. It is tﬁe experience of a number of us, and in
evidence fron our ccnsultega, that there is a widespread - and_in
genefal-a socially valuable = practice for insolfen#y petitions to
be paid 6£ff, although the law. procedure  and practlce of the
respective bankruptecy and windingmup courts dlffer markedly from one
another, as = we do not doubt « do dlfferent county caurts exercising
bankruptcy Jurisdiction. - ¥We have no statlstzcs rea&zly available
at the number of netztlons in either set of courts whlch are "paid offY,
or.ef how many are so paid off out of the debtor's own noney, as
opposed to third party money. It is however we;lyestablished that

the bahkruptcy asks, and must'be=satisfied, as to that point, whereagd

' no- such gquestion is required to be put, or is in uraatzce put, in the

windlng-up court,

' 3.8. ' There is, of course, always the poss&bility that the alleged

thl*d party money is rea&ly that of the debtor hlmself or itselfl,
passed through other hands or under the table.. 'It seems therefore

desarable that the identlty of the provider should be dlsalosed,'

- although that identity m1ght be protected Brom the eyes of other

part;es, It also makes a substantial d;fference, both in the realm
of insolvency philosophy and in the realm of the o#her credibors!
rights, whether the third party money is an _outrigh::!_;' gift, or a
1oan (the effect of which ia ie no way to improve.the debtor!s

balance sheet position) or a postponed loan, i.e postponed to the

other creditors' claims.
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3.9;-  : Having_aarafully,weighed the various ccnsidéi&ticna to the
besé of gur ability, and ﬁot without initial substantial differences: of
vieﬁ between curselves, we have finally concluded‘thét-it is desirablg
that insolvency spplications Qhould‘be disposed of by éayment, whether in
fﬁlllof_by reasonable insﬁalménis, soe far as één bgnéstahlisheﬂ to be
consistent #ith the interesﬁ bf other ereditors, anf that this result
should be achieved without any advertisement ef the appllcat1cn, whereby
the standzng and viabiiity of the debtor, - and the wllllngness of a
thmrd-pgrtx to support him « might be impaired, = It must be

always bbrne in mind that the number of actual inseiféncy administratione
shﬁqld,be reduced as far as possible, inter alia for the reduction

of coﬁrt time and fees, and of the parties® litigation costs, and for
the reduction of the workload on the Official Recelvers in Bankruptey

of the Inselvancy Serviceg to the extent that thezr services may be

"requlred ir any actual administration, and to the extent that they
themselvea will continue in offlce in the forexeeable future,

‘3410,  If our proposals are enacted in legislatzan, and it he

" found that a greater facllzty for payment off without publicity is

being abused, then the disc’ retlons which such legislation will have
afforded to the court maight have to be restricted, : Only experience
caﬁg we think, demonstrate the correctness of our ﬁiagnosis and our

prdpésed treatment,
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- TNSOIVENGY TAW REVIEW

. DRAPTING SUB~CCMMITTER

Muir Hunter
Peter Avis
David Graham
Edward Wa=rer—Arnott

- from Trevor Traylor

I see that altnough T sent you a “ﬂbte“ of our meetlng on.

24 May, I 4id not do so in respect of the neeting on 19 June.
. Attached, thezefore, are Hotes bogh 01 the Junp meetlng and

~of the meeting on ﬂ? July.

S0 that I can prepare 2 redra?u'of Chapter 4 1t would e
‘helpful if you could kindly let me have your ideas on the changes
- which should be made; a spare cony 1s enclosed whlcn y u nay
~care to amend and return to me.. -

Sy

T H TRAYIOR
. 18.7.79.

N

S g g e




bt

* INSOLVENCY IAW REVIEW
_ DRAPTING SUB-COMMITTER
___'thé'ofbeeting on 19 June 1979 7 _
1 Members had received the first seven paragraphs of Chapter |
5 from Davigd and felt it was the,right'approach.‘ - -
2 A suggested layout of the Report was discuséed'(see copy.'

attached). It was thought that Part IT might require five

‘chapters, viz:

(1) Bringing the debtor within the jurisdiction of
the court. o '. o - ;

(2) Procedures for the individual-debtor (Debts

- Arrangement Orders, liquidation of Assets and

Bankruptcy)‘

(3) Procedures forfcorporate'debtors”(iiquidation o
of Assets and Winding-Up). B Sl

W' @) The debtor in receivership.

B (5)’ Non-judicial procedures. _ 7
3 It was agreed that Part‘III;would discuss fhe'proposed'
procedures,'including receiverships, in detaily Procably a
separate chapter for each procedure. o o : _
4°  Part TV needed‘re-arranging as some items %ere'concerned'  .
with the realisation of assets, and others were "mechanies”. I:
was agreed that the layout_should.bejas fqllows:— ' 3 :
Part IV~ The realisation and distribution of assets.
Part v - Adminiétration. . L
Part VI = - Enquiries and investigation.

_Pért VII - Miscéilaneous; to include jurisdiction and
' . funding, | T

5 Remarks on Part I were as follows:— . B
() David said he would homogenise Chapter 2. _ 

(b)) Trevor still had Chapter 1 to look at again and
-~ was half way through Chapter 4, L

(¢) Chapter 5 should include a summary of recent trends.

(d) Chapter 6 should show in general where the
Principles were falling down, and should be backed
by fact from written evidence. David would have a
go at this chapter. . - S

S ‘ T T ..'”‘ g e L | A .‘\“1‘”""""""‘-"‘-i_l1ll-r
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(e)"Harmonisatiqn.might need more weight than it was
1ikely to get in Chapter 7, though this might be
all right if it is alsoc referred to in Chapters
3, 4 and 5. Muir is preparing this'chapter;

6 We should aim at letting the Main Committee have Part I
. for the September meeting, but let then have a draft 1ayout of
the Report in the meantlme. ' oo ‘
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- DBAFT REPORT
" SUGGESTED TAYOUT
PART I '_7 Chapters as already agreed.
PART IT A relativély.small'part describing'in'summary form

the new look proceduresy possibly only three chapters:

(a) 'Chﬁpter 1 - as already agreed, ie. initiatory
o “proceduresy - . ° : S S

(b) Chapter 2 - procedures for nbh—Co:porate"
: debtorsy and : T

:i;'_' - .-' (e) Chépter 3 ~ procedures for éorpora%e'debtors.
3 PART IIT A number of chapters dealing;with-insoivency' L
o - Procedures in detaily a Separate chapter for each -

- Procedure, - 2 :

CPART IV 4 ﬁumber_of‘chapters_dealing with;suﬁjects which
-are common to all or most insolvency Drocedures,
such as: S o _ . :

| | (a) Preferential creditors
_ Gﬁmg ' (b) Secured creditors.
S iy (¢) Retention of title | S
{4} Iiquidators, trustees, receivers §7Aj*_
(e) The Insolvency Service 7 S
(£) Antecedent transations _'kﬂg,élynuwa_ _
(g8) Interest on debts, ete. iﬁ S

~Subjects to slot in somewhere ) S ) |
| YW The matrimonial home S o i
o "Delinquent” directors o
Fraudulent trading

T e 17

Provable debtg . . | , j' ) '._."._  | i
: Compositions and arrangements o o
Jurisdiction as'between'England,'Scotland'
: and N. Ireland - 80y anomalies to put right?
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INSOLVENCY IAW REVIEW
DRAFTING SUB~COMMITTEE

- Note of Meeting on 17 July 1979 .

4 We considered the first draft of Part I, Chapter 4 and
discussed costing, the manpower and judicial requirements; what
might be acceptable to Govt. departments in increased costs of

Tthe new look procedures) could we obtain sample costs of the .
various existing proceduresy do creditors get a better deal from -

- public systenms %ie; using the courts and the OR) or from private
‘systems (voluntary liquidation, outside trustees). -

2 . It was suggested that over all, the proposed systems
would result in a shift of the work of the OR's service into
arecas where they were most needed (the serious cases)y also, -
That the DAO's might result in a requirement for more clerical -
staff in the county courts. e L :

3 On statistics, it was thought that brief, very genmeral = -
statistics only, should be put in Chapters like Chapter 4, so as.
~not to disturb the flow of the Chaptery detailed statistics
should be at the end of a Chapter or in an appendix. - '

3 It was felt that a chapter should be the agreed thinking
of the sub-committee before it went to the Main Committee. :
[Mhat about the Reading Panel? 7 S o

it On the draft of Chapter 4:- »

(a) It was suggested that there might be ah;intrdductory
paragraph giving the reason for the title. '

'(b) The style needed to be more colourful and "hotted up® ;
- with remarks and illustrationsy eg. amend 4.1.7 to . :
"the debtor having gone bankrupt", and 4.1.3. to IR

_ "the procedure is much more complicated, highly :
-~ technical and full of traps". ' o -

(e) Various points were put forward whereby under the
-wording of individual paragraphs could be amended,
improved or expanded. - _

(d) " The quasi-penal aspect of bankruptey needed more
- emphasisy this would support our proposal to resgerve
full bankruptcy for the serious cases: David will
- fish out something on this re 1884. . '
(e) There should be a section on company schemes of
arrangement. S . .

(£) Winding-up under supervision could bé compressed.
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OnPart I: ,
(a) David has the first 22° paras of Chapuer 5 in outllne.

(b) The Secretariat would sort out consultees‘ v1ews
for Chapter 6. _

The next. meétlng woulq be on Thursdag 16 August from

10.00 to 12.45 pm 1n Bunhlll Row (Room 406
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CHAPTER 4

INSOLVENCY PROCEDURES

(1) Bankruptcy procedure

4.1.1. Bankruptecy applies only to individuals and partnershibs;
it does not apply to companies incorporated under the Companies
Act 1948, which are subject to the winding up provisions of the
§ Companies Acts. This is not so in many other countriesy the
i:bankruptcy laws of the Continental Members of the EEC, Canada

; and the USA (but not Australia) apply both to physical and to

legal persons.

L 8.1.2. A1 bankruptcy proceedings start with a petition to the
Court which may be presented by the debtor himgelf, by a creditor
or creditors jointly, or by the legal representative of the
estate of a deceased insolvent. Where initiation is by the
debtor, the procedure is for him to file in the appropriate
bankruptcy~¢ourt his own petition in which he:asks for a
ﬁheceiving Order to be made against him and, almost invafiably;
'5f6r an order that he should forthwith be adjudicated bankrupt.
fﬁA debtor's own petition must state that he is unable to pay his

7debts.

4.1.3, Qhére a creditor commences, the procedure is much more
complicated. He must be able to point to the commission by the
debtor of "an available act of bankruptcy", as prescribed in
Section 1(1) of the Bankruptey Act, 1914, Such an available
'aét'of bankruptcy constitutes a statutory recognition of the
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debtor's insolvency, and its existence is a prerequisite for

the presentation of a bankruptcy petition by a creditor. The
most common aqt of bankruptcy met with in practice is the
failure by the debtor to comply with the requirements of a
Bankruptcy Notice, that is, a demand for payment served upon

him by a creditor with an unsatisfied judgment. / T suggest we
refer forward here to that part of the Report where we deal with
complaints and recommendations about Bankruptey Notices /.

Other acts of bankruptey are committed, for example, by a

debtor who, with intent to defeat or delay his creditors, departs
from his dwelling house or otherwise absents himself or, in the

archaic languagé of the statute, begins to keep house.

4.4.%4, Once an act of bankruptcy has been comnitted by a debtor,
it remains "available" for the presentation of a petition by a
creditor for a period of three months. During that period any
creditor with an unpaid debt of £200 or more, or two or more
creditors whose aggregated debts amount to at least £200, are
entitled to present a petition against thd\debtor, relying upon

any such available act of bankruptey.

.4.4;5. The crucial step on the road to bankruptcy is thé,making
of the Receiving Order. Its effect is, on the one hand, to free
the debtor in general from all further proceedings by any of his
creditors but, on the other hand, to deprive him of the use of
his assets, which are for the time being placed under the control

of the Official Receivery in the event of the debtor being adjudi-

. cated bankrupt a trustee in bankruptcy will be appointed to control

the assgets.
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‘" _4.1.6. Under a Receiving Order the Official Receiver becomes

the receiver of the debtor's property. At this stage his duties
are to take custod& of and protect the debtor's estate, interview
the debtor to enquire into his financial affairs, and to call a

meeting of the creditors.

4.1.7. The Receiving Order is advertised and is generally
regarded by the public at large as tantamount to the debtor haVing
been made bankrupt. This, strictly speaking, is not the case,

the legisléture having deliberately intended that there should

be a short period between the Receiving Order and adjudication

during which the debtor is to be at liberty either to apply to

the court to rescind the Receiving Order on the ground that he is
able to pay his debts in full, or to put before his creditors a
proposal for a composition or scheme of arrangement which, if
approved by the court, will also enable him to rid himself of

the Receiving Order. In the absence of any technical objections

to the making of the Receiving Order, such as for example, a

defect in service of the creditor's petition, the processes of

bankruptcy are fully launched once the Receiving Order has been
made and, except in the limited circumstances described, they
will lead inexorably to the making of an order adjudicating the
debtor bankrupt.

. 4.1.8. The consequences which follow upon the making of a

':Receiving Order are the same irrespective of whether that order

was made upon a debtor's own petition or a creditor's petition.

The debtor is obliged to attend upon the Official Receiver and

to give him a statement -~ generally known as "the preliminary

‘narrative” - which deals with background - information relating to




;;mche history of the debtor and the causes of his failure. He

is also required to fill in a standard form of questionnaire in
which brief particulars of such matters as his principal assets
and liabilities and his earnings are stated. -Later, he is
required to file in the court a full sworn statement of his
assets and liabilities together with a deficiency or surplus-

account as the case may be.

4.1.9. Shortly after the Receiving Order has been advertised
 a first meeting of the creditors is held. The creditors' meeting
considers any proposal by the debtor for settling his debts
either in full or by way of composition or scheme of arrangement.
In the absence of acceptable proposals and unless the debtor has
already himself consented to adjudication, the creditors may
decide to ask the court to adjudge the debtor bankrupt and to
appoint a person of their choice as trustee of his estate. Any
such application is in fact normally made by the Official Receiver,
‘who 1s entitled to apply for such an order notwithstanding that
the creditors have voted to the contrary. The creditors will

also elect a Committee of Inspection from among their number.

4.1.10. The debtor is declared bankrupt by an order of adjﬁdication
~which operates to divest him of all his property and to vest it
_i;ih'the trustee. The trustee is then in a position to realise the
T'.'-i:a.s:sc-zts and to distribute the proceeds among the creditors in
accordance with the priorities laid down in the 1914 Act. The
'femedies which are normally available to creditors are extinguished

and their remaining right is to Prove their claims in the bankruptey.
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4.1.11. Apart from its pfoprietary effects, adjudication involves
several unpleasant and limiting constraints and consequences for
the bankrupt which are designed to ensure his co~operation in

the administration of his estate, to prevent hinm participating

in many aspects of public life, and from engaging in activities
involving a high degree of trust. The adjudication of the
bankrupt undoubtedly brings about a change in his civil status
and capacity to which he remains subjected until he obtains his
discharge from bankruptcy and, in some respects, even beyond

such discharge. It is this aspect of bankruptcy which has in

the past given rise to the view that bankruptecy is of a quasi-
penal nature. Thus, so long as a person remains bankrupt he may
not obtain credit for £50 or over without disclosing his status,
nor may he trade in a name other than that under which he was
adjudicated without disclosing that name. He may not, without
the leave of the court, act as a director of a company or be
concerned directly or indirectly with a company's management. He

is disqualified from being elected to or sitting in either House

lof Parliament. He cannot be elected to oraact as a member of a
~local authority. He cannot act as a Justice of the Peace; hold
& solicitor's practising certificate or act as a trustee in

| bankruptey or of a trust estate. Furthermore, any property (with

certain exceptions) which he acquires before he obtains his discharge

belongs to his trustee in bankruptey who, if he is able to inter-
cept'it, is entitled to it for the benefit of the bankrupt's

creditors.
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4.1.12. The Official Receiver has a statutory duty to investigate
the manner in which the debtor has conducted his business and to
report to the court whether the debtor may have committed a mis-
demeanour under the Bankruptcy Acts. This involves interviews
with the debtor, examination of books of account and relevant
papers and correspondence with those with whom he has had -
financial dealings. Until recently, a public examination of the
debtor was held in open court to complete the examination of the
debtor as to his conduct, dealings and property, and to set down
the evidence and the circumstances leading up to and resulting
in the failure. Under the Insolvency Act 1976 the court may,
upon application by the Official Receiver, make an order dis-

pensing with the public*examination of the debtor.

4.1.13. A public examination is conducted, in the first place,
by the Official Receiver who normally puts to the bankrupt in
question and answer form the information, or much of the information,

obtained in the course of the preliminary examination at the

. Official Receiver's office, though he is by no means confined

to this information as the basis of his questions. The trustee

in bankruptcy or any creditor present (who has proved a debt) are

~also entitled to question the bankrupt, but no-one else.

4.1.14, At any time after he has been adjudicated bankrupt, but
not before conclusion of his public examination if not dispensed

with, the bankrupt may apply for his discharge from bankruptcy.

‘The effect of a discharge order is to release the bankrupt from

all debts which were provable in the bankruptcy save for a

N
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.~ limited number of exceptions and to free him from virtually all

df the restrictions and disqualifications of a bankrupt. The

discharge must be sought by the debtor himself.

4.1.15. An application for discharge is heard in open court.
Notification of the date of the hearing is given in advance to

creditors, and at the hearing the Official Receiver is required

-+ to submit to the court a report in writing dealing with the

history and causes of the bankruptcy, the bankrupt's conduct
during the proceedings and also the results of the administration
of the estate by the trustee in bankruptcy. One of the principal
objects of the report is to disclose to the court any conduct of
the bankrupt that falls within a specified category of "facts"
which are contained in Section 26 of the 1914 Act, such as that
the bankrupt's assets are not of a value equal to 50p in the £

on the amount of his unsecured liabilities or that he continued
‘to trade after knowing himself to be insolvent. If any such facts
are found to exist, then the court is precluded from granting an

immediate discharge. %

”;4;1.16. In practice a bankrupt usually allowed a fairly consider-

.+ able period of time to elapse before applying for discharge, if

~he ever did so at all. Many bankrupts did not apply, either
-ithbough ignorance of the procedures or reluctance to attract
possible publicity. This meant that they remained under con—

siderable civil disabilities.




4.1.17. However, Sections 7 and 8 of the Insolvency Act 1976
introduced automatic discharge and review provisions under which,
when they were brought into force on 1 October 1977, anyone who
was made bankrupt before 1 October 1967 and had not subsequently
secured his or her discharge received an automatic discharge.

It was expected that more than 60,000 people would benefit from
this amnesty for 10 year old and longer bankruptcies.

4.1.18. The same section of the Act also provides that anyone
declared bankrupt between 1 October 1967 and 4 October 1972 will
receive an automatic discharge on the tenth anniversary of adjudi-
cation. Neither the court, nor creditors, can prevent automatic

discharge in these cases.

4#.1.19. In the case of bankruptcies occurring since 1 October 1977,
the court, when it concludes (or dispenses with) the public
examination, may decide that:
(i) automatic discharge will take effect on
the fifth anniversary oq\the adjudication, or that
(ii) automatic review (but nof automatic discharge)
will take place during the year following the
fifth anniversary of adjudication. |
This automatic review in the year following the fifth anniversary
will apply also to those who were made bankrupt between 1 October
1972 and 1 October 1977. Creditors can, of course, influence the

outcome of reviews.

[ Insert statistics on discharge applications./




\M_4.1.2O. The trustee in bankruptcy is the rerson charged with

the collection and distribution of the bankrupt's assets. He

is, in the more substantial cases, usually a professional

- accountant but, where the estate is likely to be small the

office is frequently left in the hands of the Official Receiver
himself. The trustee is responsible 1o the Committee of

Inspection (S.20, 1914 Act).

/ Insert here statistics on numbers of cases, annually, dealt

with by OR's and non-official trustees./

4.1.21. The distribution of the proceeds of the bankrupt's assets
is carried out by the trustee in accordance with a specified
order of priorities. In brief, after satisfying the cdsts,
charges and expenses of the administration, payment is made to
the categories of preferential creditors principally enumerated
in Section 33 of the 1914 Act and only when those debts have been
paid in full, is any distribution made by way of dividend to the
bankrupt's other creditors. :

/ Possibly put in some statistics on deficiencies,/

(@) Deeds of Arrangement

T 4.2.1. A deed of arrangement is an agreement by a debtor (an

1nd1v1dua1 or partnership, not a company) with his or their
creditors to arrange his or their affairs to avoid bankruptey with

its publicity and disabilities.




gﬂw."ﬁs

T A 0 72 o e e i e - e e e i o e = e

(1)

(ii)

(iii

(iv)

5'#412,2. Deeds take the following forms:

An assignment of property by a debtor to

a trustee for the benefit of his creditors
generally, or if the debtor is insolvent,
for the benefit of any three or more of hisg
creditors. '
An agreement to pay to creditors a sum less
than the full amount owing to them.

A deed of inspectorship for the carrying
on or winding-up of a business under the
supervision of the creditors.

A letter of licence by which the creditors
give an extension of time for payment,
authorise the continuance of the business
and pay the net proceeds into a banking
account operated by a committee of the

creditors for distribution by them.

4.2.3. A meeting of creditors is called to cénsider the

suggested arrangement, and if approved the deed is executed by

the debtor and the creditors present at the meeting. The deed

¢lear days of its execution, failing which it will have no effect.

must then be registered at the Department of Tréde within seven

f‘If the deed is expressed to be for the benefit of the creditors

 génera11y, in order to be effective it needs to have the agree-

f}ﬁent of a majority in number and value of the creditors within

-:twentyboné days of its registration.

- 10 -




oy ,2.4, The execution of the deed being an act of bankruptcy, a

creditor for more than £200 who does not assent to the deed may

present a petition for bankruptey within three months of its

rexecution, and if a receiving order follows the deed is set

aside.

4.2.5. A Register of Deeds is kept by the Department of Trade

and local registers are kept by County Courts. Any person may

search the register.

- 4.2.6. The deed trustee must submit accounts to the Department

of Trade and Industry every twelve months, and statements should

be sent to the creditors at six-monthly intervals. As soon as

all the property included in a deed has been realised, and a final
dividend or final instalment under a composition paid to the
creditors, or in any case as soon as the obligations of the
trustee are fulfilled, a final account must be immediately

submitted to the Department of Trade. The trustee gets his

f: discharge automatically when he has carried'ﬁut the terms of the
deed. Failure to lodge accounts can result in a trustee being

.committed for contempt of court.

4.2.7. Although a deed of arrangement is subject to the provisions

of the Act, it is in fact a contract governed by the ordinary

princiﬁles of the law of contract, and if one party fails td

ff fulfil a condition of the contract the other party may be
‘released from his liability. The rights and liabilities of the

" various parties under the deed depend upon the terms of the deed

in the same wWay as any contract.

- 11 -




A deed has three parties, the debtor, the trustee and the
creditors, and the advantage to the debtor to enter into a
deed is that he rids himself of the burden of his debts without
the stigma and publicity of bankruptcy. In the case of an
inspectorship deed or letter of licence (both of which are
almost obsolete) he retains the ownership of his property,
although he restricts his own power of dealing with it..'An
assignment of property to creditors need not necessarily cover

all the debtor's property.

(3) Administration Order procedure

4.32.1. County Court Administration Orders are made under the
authority contained in Section 148 of the County Courts Act,
1959 and are governed by that Section, the following Sections
149 to 156 and Order 22 of the County Court Rules. These enact-
ments provide that when a debtor |
(a) is unable to pay forthwith the amount of a
Judgment obtained against him in a County
Court, and L
(b) alleges that his total indebtedness does not
exceed £2,000 inclusive of the debt for which
the judgment was obtained

the court may make an administration order providing for the

administration of his estate.

*‘_;4.3.2. The debtor's estate (if any) is not, in fact, administered

in the same sense as in bankruptcy, the substantial purposes of

the administration order being to ascertain details of the

debtor's Judgment creditors and non~judgment creditors and the

[
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amounts owing to them, to give the debtor protection against
further legal proceedings by them for the recovery and enforce-
ment of their debts, and to arrange for the total or partial

liquidation of all the debts by reasonable instalments.

4.3.3; The debtor's application to the court is made on a
form of affidavit which sets out a list of all hig creditors
and the amount of their respective debts, his income, outgoings
and personal circumstances and hig proposals for payment of the

whole or a part of the debts by instalments.

4.3.4. A notice of the application with the date and time of
hearing is sent to all the creditors and the debtor. The
creditors may inspect the list of creditors at the court office
and provision is made whereby they can object to any debts
-included in the list or to the amount of the composition or

~instalments proposed by the debtor.

4.3.5. Pending the hearing of the applicatién proceedings on
any Jjudgment order, execution, judgment summons or order of

. commitment may be stayed by a judge or registrar.

%2ﬁ4.3.6. The debtor must attend the hearing unless the court
fi{otherwise directs and he must answer all questions put or allowed
by the court. Provision is made for the attendance of creditors,

. for the admission of evidence and for the proof of debts.
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4.%.7. The court, if making an administration order, will provide
for the payments of the debts by instalments or otherwise, and
either in full or to such extent as to the court in the circum—
stances of the case appears practicable and subject to any
conditions as to his future earnings or income which the court

may think just. There are no preferences and all debts thérefore
rank equally. The provision limiting the period over whieh
instalment payments can be made to 10 years has been revoked and
there is now no limit. When the order is made it is registered

in the Register of County Court Judgments and posted on the notice

board of the County Courty also, a copy is sent to every creditor.

4.3.8. Any person who becomes a creditor of the debtor after

the date of the order may apply to be scheduled as a creditor for
the amount of his proof of debt, but he shall not be entitled to
any dividend until the creditors who are scheduled as having been
creditors before the date of the order have been paid to the extent

provided by the court.

1
~

4,%.9. The effect of the order is that no creditor will have
any remedy against the person or property of the debtor in respect
of any debt which has been notified or scheduled, except with the

leave of the court, and proceedings pending in respect of any

such debt are stayed.

‘4.5.10. When making an administration order the court appoints
one of its officials to have the conduct of the order and in

particular it is his duty, if default is made in the paying of

- 14 —




instalments, to apply for a judgment summons against the debtor
or, if it appears that he is unable to pay for reason of illness
or other unavoidable misfortune, to apply to the court for a
suspension of the operation of the order or for a new order for
payment by instalments. It is also his duty to bring to the
notice of the court facts which might lead to the order being

set aside or rescinded.

4.3.11. 1If the debtor can be shown to have property, not
exempted from execution, which exceeds in value £10, the Registrar
may be required by any scheduled creditor to issue execution

against the property.

4.3.12. It is contemplated and prescribed that an administration
order, which is designed for the benefit of a multiple debtor,
should be set aside or rescinded if he fails to fulfil his part

of the bargain. The effect of a recission is that the debtor
ceases to have protection and is exposed to the risk of proceedings

by any of his creditors.

4.3.13. On an application to rescind the court may

(a) set aside or rescind the order, or

(b) suspend the order or make a new order
for payment by instalments, or

(¢) make an order directing that the
adninistration order shall be set aside
or rescinded unless the debtor pays the
sum in payment of which he has made default,
either within a specified time or by

instalments to be specified in the order.




. 4.3.14. TIn addition to the protection of the debtor and the

orderly collection of instalments from him, the object of the
administration order is the distribution of the monies collected
from him amongst the creditors pari passu inter se, subject to
the priority given to those creditors who are scheduled as
having been creditors before the date of the administratioﬁ

order.

4.3.15. Under Section 11 of the Insolvency Act 1976 it is
provided that if a debtor fails to make any payment under an
administration order a court having bankruptecy jurisdiction may
revoke the administration order and make a receiving order. In
courts not having such jurisdiction the Registrar may refer the
matter to such a court for consideration., A receiving order in
a County Court will be made by a Judge, in the High Court it
will be made by a Bankruptcy Registrar.

4.3.16. Mention should be made of two other ways in which an
administration order may originate: d
(i) Under Section 4 of the Attachment of

Earnings Act 1971 it is provided that
where, on the application for an
attachment of earnings order to secure
payment of a judgment debt, it appears
that the debtor has other debts the court
is required to coﬁsider whether the case
be one for the making of an administration
order. The éourt may order the debtor

to furnish a list of his debts in a sworn
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(ii)

statement and such a list is deemed

to be an application for an administration
order.

On the Oral Examination of a debtor under
Order 25 Rule 2 of the County Court Rules
a debtor may be required to furnish to the
court a list of creditors and the amounts
owing to each and to give sufficient
particulars of his resources and needs.

If this is done it may be treated as a -

request for an administration order.

4.3.17. All monies paid or levied under an administration

order have to be paid into court and they are appropriated

(a)

(b)

(e)

in satisfaction of the costs of the
plaintiff in the action in respect of
which the order was made)

next in satisfaction of the costs of
the administrationy and ‘

then in liquidation of debts in

accordance with the order.

g-, 4.3.18.. On payment of the whole amount payable under the order,

the order is superseded and the debtor is discharged from his

debt tb the scheduled creditors. Save in these circumstances

no provision for the discharge of the debtor similar to that

?f\ provided in bankruptey is contained in the Rules.

[ Suggest we put in here some statistics on past performance of

administration orders./
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) Winding Up

4.4.1. The term "winding up" as applied to companies means

the process of realising and collecting in the assets and dis-
tributing the proceeds to those entitled, with a view to bringing
the legal existence of a company to an end. The term "bankruptey™
is not used in connection with the winding up of a compaﬁy. A
winding up order made by the court or a resolution for winding up
by the company is the event which gives legal force to the process
of winding up. A company being wound up can be described as being
"in liquidation" and the process of winding up can be referred to

as ligquidation.

4.4.2. For England and Scotland, the winding up of companies
is regulated by the Companies Acts, 1948 and 1967. For England,
these Acts are supplemented by the Companies (Winding-Up) Rules,

- 1949 and in Scotland by the Act of Sederunt (Provisions under

Companies Act 1948). For Northern Ireland, winding up is
regulated by the Companies Act (Northern Ireland) 1960 and the
Companies (Amendment) Act (Northern Irelénd) 1963 supplemented
by the relevant Rules contained in the Rules of the Supreme
Court, Northern Ireland. For all companies, the rules governing
the avoidance of certain preferences are those applicable in
bankruptcy. In the case of insolvent companies the rTules in
force ﬁnder the law of bankruptcy are applicable regarding the
rights of creditors, as to debts provable and as to the value

of certain claims.

4.4.%3. A major difference in the administration of the winding

up of companies in England on the one hand and Scotland and
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Northern Ireland on the other iz that in England there is an
Official Receivers service (the "Insolvency Service"). Official
Receivers are officers of the Department of Trade and are attached
to the courts having jurisdiction in bankruptcy and to wind up
companies. Their duties mainly comprise acting as provisional
liquidators to preserve and protect assets of companies ofdered

to be wound up, pending the decision of creditors and members

as to whom they wish to nominate for the office of liquidator, to
call and act as Chairman of separate meetings of creditors and
members for this purpose, and to arrange for and ensure submission
of the Statement of Affairs of the company. The Official Receiver
has a duty, also, to enquire into the conduct of a company's affairs
to establish the causes of failure and to report to the appropriate
authority if it appears that fraud or other wrong doing may have
taken place. Although a civil servant, the Official Receiver is
an officer of the court when carrying out his duties under the

Companies Acts and responsible to the court as such.

'/ Suggest we refer forward, here, to the chapter on the Insolvency

Service /.

4.4.4, A company can be wound up in three ways:
(i) compulsorily by order of the court)
(ii) voluntarily, which will be a members
voluntary winding up if the company is
solvent and able to pay its debts within a
reriod of ome year, otherwise it will be a

creditors' voluntary winding upy or




(1ii) under the supervision of the court,
a method which is rarely used and which
can take place only after a company has

started to wind up voluntarily.

4.4.5. The date of the winding up order should not be confused

with the date of the commencement of the winding up. The

- commencement of the winding up is the date of the presentation of

the petition for winding up to the court, or of a previous
resolution for voluntary liquidation. Where there is no petition
to the court, it is the date of the resolution for voluntary

liquidation.

(5) Compulsory Winding Up by the Court

4.5.1. The High Court has jurisdiction to wind up any companies

-which are registered in England, and if the paid-up capital does

| -not exceed £10,000, the county court having bankruptcy jurisdiction

- of the district in which the company's registered office is situate

has concurrent jurisdiction with the High Court to wind up the

| | company.

4,5.2. A company can be wound up by the court in any of the

following circumstances:—

(i) The company has passed a special resolution

to wind up.
(ii) Default has been made by the company in
delivering the statutory report to the Registrar

of Companies or in holding the statutory meeting.
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(1ii)

(iv)

()

(vi)

The company does not commence business

within one year from incorporation and

suspends itsbusiness for one whole year.

The number of members falls below seven or,

in the case of a private company, below two.

The company is unable to pay its debts. For
this purpose, a company will be deemed to be
unable to pay its debts if a debt exceeding

£200 remains unpaid after written notice

requiring payment has been served on the company

or if any execution remains unsatisfied or if the

court is satisfied that the company is unable to

pay its debts.

The court is of the opinion it is Jjust and
equitable that the company should be wound-up.
In England and Scotland, a cémpaﬂy may be
ordered to be wound-up on this ground if the
court considers there is no other way in which
to remedy the oppression of the minoritys

while in Northernm Ireland this is specifically
stated as a ground for winding-up. Examples

of where a company has been ordered to be wound--up
on just and equitable grounds are where the
whole object of a company was fraudulent, where
its substratum had gone, and where there was
deadlock, that is the continued disagreement

between two members each of whom controlled half
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the voting power.
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J4.5.3.‘ Application for a winding up is by way of a petition
'pfesented to the court. A petition may be presented by the

company itself, a creditor, a contributory, in certain circumstances
by the Secretary of State, or by the Official Receiver. If the
company is a charity, the Attorney General may petition, and the
Chief Registrar of Friendly Societies can petition in the case of

certain defaults of a Building Society.

4.5.4. The presentation of a petition gives the court competence
~to deal with the affairs of the company although no winding up
E §rder has been made. At any time after a petition has been presented,
 Hfhe court, on application‘by the company, a creditor or a contribu-~
 yory, may stay'or restrain any action or proceeding against the
;éompany. A provisional liquidator may also be appointed, with

. Such powers and duties as the court orders. In practice, the court
only appoints a provisional liquidator when it can be shown that the

company's assets may be in jeopardy, and the provisional liquidator's

bowers are usually restricted to preserving and protecting the assets.

lh'4.5.5. The making of the winding up order places the compaﬁy in
liquidation but the winding up is deemed to have commenced . on the
date of the presentation of the petition, or if there is a previous
‘resolution for voluntary winding up, from the date of the resolution.
3 The date of commencement is important because it governs the appli-

cation of certain retrospective provisions of the Companies Acts.
j:f 4.,5.6. Any disposition of the property of the company, any transfer
of shares or changes in the status of members after the commencement

of a winding up are void unless the court orders otherwise.
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' Likewise, any attachment, sequestration, distress or execution

:';l put into force after the commencement of a winding up is void to

. all intents.

4;5.7; A floating charge created within twelve months of the

commencement of a winding up is invalid unless the company was

" solvent immediately after the creation of the charge and except to

 'the extent that cash was paid to the company at the time of or
subsequently to the creation of the charge.

+5.8. Any parting with or charging of property of the company

; ._4_

~;vin the period of six months prior to the commencement will be
ffihvalid if it would have been a fraudulent preference under the

f-bankruptcy law,

4.5.9. The Official Receiver becomes the provisional liquidator.
ﬁe has the duty of summoning and acting as chairman at separate
meetings of creditors and contributories, which decide whether or
not application is to be made to the court %or the appointment of
some person whom they nominate to be liguidator in place of the
Official Receiver, and for the appointment of a Committee of
'Inspection. If for any reason no other person is acting as
liguidator, the Official Receiver acts by virtue of his office.
The Committee of Inspection consists of representatives of
creditors and contributories although, if the company is insolvent,
.}-1it usually comprises representatives of creditors only. The
_Commiftee of Tnspection acts with the liquidator and its sanction,
or that of the court, is required by a liquidator to do certain

acts in the ligquidation.
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" '4.5.10. The winding up order has the further effect of terminating

f mthé employment of employees and other agents of the company. The

directors are similarly dismissea and their powers to act on behalf

of the company cease.

l:u4.5.44. The liquidator is an officer of the court and subject to
-_?thé control of the court. He should have regard to the wishes of
creditors and the Committee of Inspection, although he is expected
fb use his own discretion. He can apply to the court for directions
on any matters arising in the liquidation and any person aggrieved

jbyﬁthe liquidator's actions has the right to apply to the court.

4.5.12. The liquidator's duties are to get in and realise the
‘prﬁperty of the compény, to pay its debts according to the priority
iaid down by law and to distribute any balance among the contribu-
tories. His powers are those necessary to enéble him to carry out
his duties. They enable him to carry on the business of the

company insofar as it is necessary for beneficial winding up.

';@.S.ﬂB. When a liquidator has completed the ﬁinding up or has

resigned or been removed from office, he can apply to the Department
fof'Trade for his release from the office of liquidator. Until he

is granted release, the liquidator remains liable to creditors for
_'the conduct of the liquidation. In the absence of fraud or concealment
-:of material facts, the release discharges the liquidator from all
;;liability in respect of any act or default in the conduct of the

“liquidation.

Y




A T e A e

"(6) Voluntary Winding Up

a_4}6.1. Voluntary winding up is originated by the company itself
fin general meeting. If the company iz solvent and able to pay its

: ;;débts within a period of one year, the winding up will be a members!

winding up, but in any other case it will be a creditors' winding up.

" 4.6.2. The scheme of voluntary winding up is not to involwve the

courts but to allow the company and its creditors to settle affairs

between themselves with, however, recourse to the court in the case

of difficulty or dispute. Most voluntary liquidations are carried
out without any involvement of the court but if an application is
jnécessary it should be to the court having jurisdiction to wind up

the company compulsorily.

.4,6.3. A company may be wound up voluntarily in any of the

following circumstances:

(i) When the period, if any, fixed for the duration
of the company by its Articles expires or the
event, if any, occurs on the bpcurrence of which
the Articles provide that the company is to be
wound upj) and the company in general meeting has
passed a resolution requiring the company to be

wound-up voluntarily.

(ii) If the company resolves by special resolution

that the company be wound up voluntarily.

(iii) If the company resolves by extraordinary

resolution to the effect that it cannot by reason
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of its liability continue its business and

that it is advisable to wind up.

r'=4;6.4. A voluntary winding up commences and dates from the passing
4:df the resolution which authorises it and thereafter the company
ceases to carry on its business except for the purpose of béneficial
- winding up. After a resolution for voluntary winding up, transfers
of shares without the sanction of the liquidator and any alteration
in the status of members are void but the corporate state and powers
: qf the company continue until it is dissolved. As in winding up by
‘*i:the court, floating charges created within twelve months prior to
the commencement may be invalid and any parting with or charging of
':the company's property in the six months before commencement is
inyalid if it would have been a fraudulent preference according to

- bankruptey law.

'3 4.6.5. A members' voluntary winding up is available only if the

_  éompany is solvent. A declaration of solvency has to be made by 2
majority of the directors of the company tozthe effect that, in
their opinion, the company will be able to pay its debts in full
.within a period of one year. The declaration must contain a statement

of the company's assets and liabilities.

4,6.6. A liquidator is appointed by the company in general meeting,

- whereupon the powers of the directors cease except insofar as the

ié.company in general meeting or the liquidator sanctions their contin-

uance.,

4.6.7. In any case where a declaration of solvency has not been

made, the company must also call a meetiné of creditors to be held
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after the general meeting of the company at which the resolution

i'ifor voluntary winding up is to be proposed. The creditors and the

 fﬁcompany in general meeting may each nominate a liquidator but, in

the event of the meetings nominating different liquidators, the
nomination of the creditors will prevail subject to an application
to the court. The creditors may also appoint a Committee of
Inspection to act with the liquidator. On the appointment of the
liquidator, all powers of the directors cease except as the Committee

of Inspection or, if there is no Committee, the creditors sanction

;. their continuance.

i.4.6.8. The duties of the liquidator are broadly the same as in a
- compulsory winding up by the courty that is, to get in and realige
- the property of the company, to pay its debtis according to the

- priorities laid down by law and to distribute any balance among

the members.

#.6.9. The liquidator may exercise without.sanction any of the
powers given to a liquidator appointed by tﬁe court except that in
regard to paying any class of creditors in full, making any compro-
mise or arrangement with creditors, or compromise on calls or debts,
he needs the sanction of the company in general meeting in the case

of a members' voluntary liquidation, and the sanction of the court

. or the Committee of Inspection in the case of a creditors’

4.6,10. As soon as the company's affairs are fully wound up, the

liquidator must summon a final meeting of the members of the
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ﬂ‘icomp\ to which he submits an account showing how the winding up

has been conducted and he secures his release. In a creditors'
%bluntary winding up, in addition to the meeting of members there
| must also‘be a meeting of creditors. The company is deemed to be
. dissolved at the end of three months from the receipt by the
Registrar of Companies of notice that the final meetings héve

- been held.

 (7) Winding up under the supervision of the court

4.7.1. When a resolution has been passed to wind up voluntarily,
_fhe court may order that the winding up should proceed under the
:f supervision of the court. The court may appoint a liquidator in
I_ﬁddition to the liquidator already appointed by the company and he
:_ﬁiil have the same powers as if he had been appointed by the
fﬁf&ompany. The liquidator may exercise all his powers without the

" gsanction of the court as in a voluntary winding up, but subject to

j'..'sev.ch restrictions as the court may direct.

4.7.2. 'The effect of an order for winding ﬁp under the supervision

of the court is much the same as an order for compulsory winding up and
is conducted in the same way, except that the Official Receiver is

not involved, the powers of the Department of Trade in =a compulsory
winding up do not extend to the proceedings and fhe accounting

provisions are not applied.

4.7.3. This method of winding up is rarely used and the Jenkins
Committee recommended that the relevant provisions of the 1948 Act
served no useful purpose, and that they should be repealed. A
clause in the 1973 Companies Bill which, in the event, did not

reach the Statute Book, gave effect to the Jenkins recommendation .
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. % him.

Only sixteen orders have been made in the 15 years ended 1977.

(8) Receiverships

4.8.1. A receiver of the property of a company may be appointed
by the court, or under the powers contained in an instrument such
as a mortgage debenture. A body corporate is not qualified for
appointment as receiver and an undischarged bankrupt may not act

as receiver or manager unless he has been appointed by the court.

4.8@2. The appointment of a receiver under hand takes effect when
the document of appointment is handed to him in circumstances which
indicate that the appointment is by an authorised person and it is

accepted by the receiver.

4.8.5. The appointment of a receiver out of court will depend on
the terms of the instrument creating the debt or charge and normally
his powers, duties and liabilities are also defined in the document.
Usually they provide that he is to take into his custody the

property‘of the company, and to take any necessary action or

- proceedings to that end. This may entail caffying on the company's
- business, borrowing money on the security of the assets, selling

" the assets, compromising with creditors, and generally taking such

actions as may be necessary in the interests of those who appointed

»

' 4,8.4. The Companies Acts contain special provisions in cases

where a receiver or manager of the whole or substantially the whole
of a company's property is appoihted on behalf of a debenture-

holder who is secured by a floating charge.
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‘“54.8.5. A floating charge is a security interest in the property

of a company. Generally speaking, it exists over all the property
for theitime being belonging to the company, but while it is still
floating it does not prevent the company disposing of its property
in the ordinary course of business. Once the property has been
disposed of by the company the floating charge ceases to affect it,
but it does apply to any new property acquired by the company. The
fact that the charge does not prevent the company from dealing with
its property makes this a very useful security in the case of companies
which have a large stock in trade which is constantly turning over.
If the company is wound up the charge crystallises, that is, it
becomes fixed and applies to all the property belonging to the
company at that time. Debts secured by a floating charge take
priority over ordinary unsecured debts, but not over preferential
debts and not normally over a fixed charge. Floating charges

must be registered and if they are unregistered they are void as

against the liquidator and the other creditors.

2 4.8.6. The provisions relating to receivefé Or managers

ﬁ f a§pointed under floating charges are designed to enéure that
"members and creditors of the company and the debenture-holders
 ghould have sufficient information about the financial position
f of the company after the appointment of the receiver. It is

"ﬁprovided, therefore, that a statement of affairs must be submitted

as at the date of the receiver's appointment similar to that

o required in the event of a winding up. Also, a summary of the
iireceipts and payments in the receivership must be prepared at
*?yearly intervals as well as a statement showing the position at

- the conclusion of the receivership.
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4.8.7. Normally 14 days is allowed for the company to submit
the statement of its affairs but this period may be extended by
the court. The intention is that the receiver should receive

- the statement as soon as possible after his appointment so that
he may check the assets at the earliest possible time. The
receiver is required to send copies of the statement, togéther

- with his comments to the court (if he was appointed by the court)
 ;;to the Registrar of Companies and té the debenture—holders. A

- copy of his comments, if any, is also sent to the comparny.

4.,8.8. A receiver appointed under the terms contained in any

- instrument may apply to the court for guidance and this may be of
considerable'assistance in gquestions affecting contracts alfeady
entered into by the company before his appointrent, or if, for
5;_any reason, he finds that he is unable to complete such contracts.
‘He may of course enter into fresh contracts under which he will
be personally liable and entitled in respect of that liability
:to indemnity out of the assets. If the assets are not sufficient

'to indemnify him, he has no other claim fo£ an indemnity.

4.8;9. A receiver deals with the assets for all practical
.purposes as a liquidator until he has satisfied the claim of the
debenture-holder. The ability with which he carries out his duties
affects the interests not onlj of the debenture-~holder on whose
_behaif he has been appointed, but also the interests of the
unsecured creditors and the shareholders who hope to obtain any
surplus which the assets of the company, after satisfaction of the

claims of the debenture-holder, may realise.
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4.8.10. The assets realised by the receiver are paid out as

follows:

11.7.79

(i)

(i1)

(iii)

(iv)

in paying the receiver's expenses and

remunerationy
in paying the costs of the debenture-holder
or other person who brought the action for

the appointment of the receiver)

in meeting preferential claims (eg. wages and

salaries))

in paying the debenture debt itself with

interest up to the date of payment.
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