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CHAPTER S

THE INITIATTION OF INSOIVENCY PRODEEDINGS

1.1. For historical and procedural reasons which have
been desceribed earlier in fhis Report, there exists in the
present law and procedure governing the various types of
insolvency proceedings - by which is meant, as has'already

been made clear, every kind of proceeding dealing with the

affairs of any insclvent debtor, - a very considerable

differentiation between the limited cdmpany, i.e. the corporate

debtor,. and the ipndividual or personal debtor, or partmnership
of debtors; Similar differences exist in the case of |
certain insolvency modes of regulating both types of debtor,

in particular c¢ircumstances. Ekamples of these differences,

| and indeed anomalies, have already been given in Chapter o
.g above. | |
j 1l.2. The second of our Terms of Réference reads as
i follows :
o 7 “(ii) to examine.the possibiliﬁy of formulating a

comprehensive insolvency system and the'extent to
“which existing procedures might, with advantage,

be harmonised and integrated."

In pursuit of that specific task, we have had to consider with
great care, and with the assistance of our Consultees, what '
are "the existing procedures" in the case of each type of

insolvency proceeding, to what extent their differences are

significant in their social or legal content, and how far it
is not omnly possible, but indeed necessary, to harmonise and
integrate then. A men, Mr.Joseph Green, alone or with his

wife, T™une a shop or small business as an individual trader
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or trading partnership, whose affairs)if eand when he or they
fgil in business, will be administered in bankruptcy by means
of a bankruptcy petition, presented agasinst him or thenm by
{almost invariably) an individual creditor; such a petition

ig heard in camera, withouf advertisement or publicity, unless
and until a Receiving'Order is made. If, on the other hand,
he, or‘fhey, have-been'trading a8 a limited'éompany,'— having
maybe a capital.of no more than two'one-pound issued shares,

and maybe only one director, and that company fails, it is
proceeded against by means of a ﬁinding—up petition, advertised -
both centrally and 1¢;§%1y, and heard in open court, with the

- potential participation of as many of the company s credltors
as have seen or heard of the advertlsement. . In our studies
of these matters, we have termed the former procednre, that of

- the present bankruptcy law, the "one-to-one" basis, and the
'1atter, under the present winding-up law, the "collective” bagis;
we refer to the progress of an insolvency administration from
the former stage to the latter as becoming "collectivised".

In a1} our thinking, we have had to remind 6urse1vesAfirstly,
that=the whole purpose of any 1nsolvency administration has
always been, from earllest days, the collective realisation and
distribution of the debtor's assets among his-(or its) creditors
‘generally; but secondly, just as it is the duty of any
.insolvency code to do Jjustice as between the.debtor and his
creditors generally, so it must.also do Jjustice %o the debtor .

himself, and as between the debtor and society as a whole.

1.3. In our own opinion, as wellras ﬁnder the guidance'
©of the Terms of Reference we have quoted above, we have to
examine, to value and where necessary to refashion the manifold.
.existing procedures into one Just aﬁd IOgical'whole,'— an

Insolvency Code which applies equallj, and so far as practicable
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identically, to debtors of every status, as‘well as to
creditors of every status. As we have desceribed above in
Shapter , "The Credit World", insolvency must in all cases
represent a personal, and alsc a social, disaster for the
debtor, ﬁhose ripples and reverberations spread far and wide,
both in the personalland in the corporate fieldsv« it was not
without reason that those who fashioned the original bankruptcy
lawes and precedures provided that bankruptcy proceedings,
ipitially by-debtof% summons and then,ﬁy petitionbéhould be
heard in private; and very recently, the paramount necessity
for this was emphasised by'an_appellate bankruptcj court.
l.4. ‘When the Winding-up procedure ﬁaS'devised for the
purpose of, in effect, "making 1imi£ed companies bankrupt®, -
under new and different statutes, which borrowed soﬁe portibns
while discarding other portions of the'bénkruptcy‘cdde, the
mode of proceeding was, as we have Just descfibed,_the
presentation of a public and advertised petition_fbr the

"bankrupting® of the company. Such advertising, and such

'puhlic hearing, of the petition was of course in one sense the

carrying‘out of the first of the purposes of insolvency, namely

the participation of all creditors in the proceedings; it was
however in another sense calculated to bring about the probable
destruction of the company as a going concern, albeit at the

instance of a single creditor. It must of course be bornme in

‘mind in any such analysis and comparison thét, until late in

the 19th century, trade and business was carried on, to a very
large extent, on a personal or partnership basis, whereas the
limited company tended to be confined to a substantizl extent

to e enterprises of large proportions. Our Victorian

_grandfathers were not likely, we think, to have felt much need

to concern themselves with the cormer shop as a limited company
undertaking; they had enough problems dealing with the

administration in insolvency of massive trading partnerships,

- with unlimited, or largely uniimitedjliability, vhose
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litigious misfortunes help to fill the pages of the Law
Reports. They have now become limited companies too, and,
remained so, until the incidence of corporation tax tempted

some of them back to the pastures of unlimited liability.

With the recent increase in the permissible number of partrers

in partnerships, and the cogsequent creation of firms of
enormous proportions, for example in the professions of
golicitors and accountants, the social, as well as the
legal, balance has begun to tilt the other way. Joseph
Green Ltd.,our corner shopkeeper, will have its failure
admiﬁistered by a winding-up petition, whereas Green, Bléck,
White, Brown & Co., the eminent firm of purveyors of
professional services, will have their failure (if it is
not disrespectful to contemplate it) administered in the
bankruptey court. Whether that court as at_presen@i:gggé?L

still cope with the bankruptey of such very large partnerships,

. one may take leave to doubt. On thefggher hand, such an

entity seems hardly suitable litigation-fodder for a public

hearing in open court,

1;5.-_ ) It seems %o us, in the light of the foregoing
coneiderations, fo be necessary to rethink the whole insclvency
procedure, from the point of ﬁﬁé.initiation onwards, with & .

view to uniffing it into one all-embracing code. In arrviving -

at this decision, we have to come down uneguivocally on one side
or the other of the two central iésues, firstly, is it to LA
operate on the basis of "one—toQone“ or "collective®, and

secondly is it to operate "in camera" (i.e. in Chambers, from
which the other creditors and the pﬁblic are excluded) or in

open court: We have decided these questions in favour of the

initial process being in all cases on & one-to-one basis, and

in all cases being heard initially in Chambers,

l.6. It is upon the foundation of these fundamental
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possessing certain characteristics, no petition has been
:eenturies past, without the proof by the retitioner of one

. prequigites for petitioning have been much simpler and less

rigorous, being directed, - as were in essence the acts of

‘that the company was unable %o pay its debts, including where

_5_

decisions that we have endeavoured to construct our unified
Bystem for the initiation of every type of insolvency
proceeding, which is described below. It will however noﬁ
necessarily apply to "voluntary infg; encies", nor to very

small cases.

The Bew Procedure

2.1. The term ”petitionﬂ, at present used to describe
the initiatory process in both bankruptey and winding-up,
should be replaced by the term “insolveﬁcy application", which
term we shall employ in what follows, with the "petitioning
creditor™ being termed "the applicant creditor". The term
®debtor” will refer to every type of debtor, whether .
individual, partnership or corporate,‘and for convenience we
shall refer to all these dlfferent debtors as “he" or "hig",

g or Mits"h,

2.2. ~ Although every bankruptcy petition and every
winding-up petition has always had to be based on a debt,

capable of being presented in bankruptcy, for several

or more “acts of bankruptey". In winding-up, however, the

bankruptcy - to the establishment of the insolvency of the
company, but comprising no more than (a) the non-payuent of
a debt of a specific sum for a speclflc tlme after formal

demand, or (b) an unsatisfied execuulon, or (c) the proof

appropriate its contingent or prospective debts or liabilities.
%he prerequisite in bankruptey, namely the proof of one or
more acts of bankruptey (of which there are no less than . _' %

sixteen) has become encrusted with a largs amount of case-law,
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and the category of acts has steadily enlarged over the
centuries. Even as recently as 1973, the invention of
*criminal bankruptey" (discussed in Chapter or Appendix )
created a new one, in that the order of a judge of criminal
trial caused a convicted person to be treated as if he had
committeé an act of bankruptey at that moment. The strietness
of proof, which had its origin in what are called the "quasi-
criminai" charactéristics of bankruptcy, of at least one act of
bankruptcy, has often afforded & loophole for an otherwise
unmeritorious debtor to escape. Although very many
bankrupteies are nowadays founded ﬁpon a "bankruptcey notide“,
which resembles the "statutory notice" in winding-up, even such
notices ﬁrervery strictly construed, and not infrequently trip
up the unwary creditor or his seolicitor, and they also require
to be personally served. .

2.3{ We therefore propose the total abolition of acts of
bankruptcy'in re;ation to bankruptcy proceedings, and to adopt,
for ali,proceedings by way of insolvency applicatidn, a |

gimplified version of the present winding-up prerequisites, which

are deéigned to preduce a prima facie proof of insolvency, with

which the debtor can nevertheless take issue, in the form and
manner we describe. We would, however, observe, in entieipation
of our later discussion, that the elimination of acts of ”

bankruptcy removes the basic "anchor" of the trustee's title, -

the "terminus a quo® from which his title generally commences, and :

we shall require to provide an alterrative system to the "ﬁeriod
of relation-back" to the relevant act of bankruptey as now
prescribéd by the Bankruptcy Act, and;though to & much lesser
extent, in winding-ﬁp to the date of presgzentation of the
winding-up petition; this result we propose to achieve by what

we later describe as the "claw-back" provisions, by meamns of
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which the admlnlstrator of the 1nsolvency administration may
apply to set 331de antecedent transactions which may be deemed

to have been detrimental to the ereditors.

2 &, . We must therefore ask ourselves, what should be

the criteria of that state of 1nsolvency which Jjusf{ifies a
creditor in applying for, and the court in ordering, the
discipline of insolvency sdministration. ‘The criteria must

not be so severe, és tondiscourage the enforcement of just

debts, nor so lax, as to encourage indignént or malicious
creditors, or those merely "on the make", from commencing
unjustifiable proceedings, or proceedings founded on unliquidated
or unenforéeable debts. Qur chosen criterien is is the non-

payment of any debt, which fulfils one of the three prerequisites

outlined below, by & procedure in which the debtor has an

.adequate opportunity of defending himself againet an insolvency

order. This to a large extent reproduces the présent position

in bankruptecy, so far as concerns the case of the non-payhent

of a bankruptcy notice founded on a judgﬁent_debt, and in
windihg—up, in the case of the nonréompliance with a statutory
notice in respect of any debt, or the mere non-payment of a

judgment debt or, in modern usage, any reasonably undisputed

non-judgment debt. But these categories of debts are not

exhaustive; Jjusticve may demand that a debt should be a
permisgible foundation for inselvency procéedings, even ﬁhere
it is not yet due and payable, or is otherwise contingent . or
prospective, the recovery of which when due and payable may be
established to be at risk, or - to use s recognised legal term,

-~ "in jeopardy®.

2.5. Buch a jurisdiction at present hardly exists at all in

‘pankruptcy, except for the case where a still current bill of




exchangé becomes_immediafely payable by virtue of the commission

by the acceptor of an act of bankruptey; in winding-up, howe#ef,
special provision is made for the founding of a petition on a
contingent or prospective debt, but only on terms of first
satisfying the Court (in fact, the Registrar) that there is a
prima facie case, and or;giving security for costs. 1In our
opinion, provided that there are adequate safeguards for the
debtor against irresponsibly initiated appiications, ard égainst
the damage capable of being caused to him or it by an ill-founded
;E:ggizgﬁ.there is no reason, in principle, why contingent or
prospective debts should not become the foundation for insolvéncy

applications.

LeBa We therefore propose that the categories of debt which
will support the initiation of an insolvency application against

any debtor should be the following :

>2.7.(1)*(a) The first eategory is a_judement debt, of a minimum
smount to be prescribed (the present minima being £200
Poth in bankruptey and in winding-up - for the purposes
of the statutory notice - on which amounts we shall |
wmaeke suggestions later), and not being subject to a stay
of execution. Although prima facie a Judgment debtor
is not entitled to any notice requiring him to pay a
ﬁoﬁey Judgment per se, there are occasional cases where'
that judgment may have béen entered in default of
appearance or of attendance of the defendant personally
or by solicitors or counsel, which in themselves would
Justify some notice being givené we further think that
the optimism or fallibility of human nature is such as to
Justify a requirement of the giving in all cases of some

notice, viz. of an intention to proceed with an

insolvency application, to all defendants.




(v) Such notice will be given by first class post to the

debtor st his last known address, if an individuzl, or
to a corporate debtor at its registered office, or, if
there is reason to think that that would be an
unsatisfactory destination, at its principal place of
bu51ness, alternatively at the address of a duly
/' constituted agent of the debtor. This notice should

\// briefly indicaﬁe_to the debtor the consequences of
‘jgnoring it. The length of the notice should be

I\t /zi'days, as for the present "statutory notice” in

winding-up. Its despatch should no¥ be a formal
pre:equisite for the making of the insolvency application, .
but its ebsence may be relevant in considering the merits ?
of_the debtor if hé sppears anpd defends?and as to costs.

In this respect, it is to Dbe distinguiéhed from the more

formal notice referred to in {2) below, in comnection

with non-judement debts.

2.8. (2) The second category is a Non-dudgment Debt,of thé
seme minimum amount and of a reasonably 1nd1sputable character,
formal notice to pay which has been glven to the debtor or to his
or its agent by regi ereé&bost not less tﬂ;n 21 days before

the making of the 1nsolvency appllcatlon._ The principle,
applled under the present procedure both in bankruptcy and in
winding-up, that insolvency proceedings must not be taken on a
disputable debt, is in our opinion sound and just, and is
recognised in our formulation above. The applicant creditor
who relies on this category takes the risk of being found to

have unjustifiably proceeded on such a débﬁ, with the serious
consequences which we later pfopose. The Insolvency Court will,
like the present courts, in all but exceptional cases, abstain a

from "trying" a disputable, and disputed, debt.




2.9. There is however a category of debt which falls

helf-way between a judgment debt which is presently due and
payable, and z non-judgment debt, namely & debt which is payable
under a judgment at a future date, e.g. a judgment debt, or a
part of it, which is payaﬁle.wholly at a future date, or by
instalments. Such a debt is more than "contingent or
prospective” {(our next category (3)), and each instalmenﬁ.must,
when it falls due, fzall {0 be considered as a judgment debt
capable of being proceeded upon as such, if it be of the

requisgite minimum amount. In reépect of such a future debt,

“or Suéh instalment not yet due, we consider that it should be

treated as if it fell within (2) above, as emn indisputable

non-Jjudgment debt.

2.10. (3) Our third category is a contingent or prospective debt.

in respect of the prospect of payment of which, as and when (or
if and when)lit becomes due and payable, the creditor advances
reasonable doubts, and alleges his apprehension of "jeopardy".

We have already referred, in paragraph 2.5 above, to the

existence at present of this ground for petitioning'in winding-up,
and its vestigial existence in bankruptey. It is,‘in our
opinion, necessary to provide for the possibility of an insolvency
application being founded upon such a debf, while considerably
enhancing the penalties on,the ¢reditor who rgl?Sikipon it for
any gbuse of that right. A formal notlcef as urder (2) above,
would be required %o be sent, and a very full "affidavit of
mérits" as to the alleged jeopardy should be filed. The

Insolvency Court should, we think, retain the power to refuse

to entertain the application, if dissatisfied as to those merits.
Qu\_m ey «.m wwwr ‘"-“‘:/i }* of Lf ﬂvw’ﬁ; Ly ( / Uw’fy
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2.11. We are omlttlng from our examination at this stage

those other grounds for the making of an insolvency application




which are not founded on, and commenced for the ﬁurposes of
enforcing, any debt as such; the averment of the "Jjust and
equitsble® ground for petitioning in winding-up, even in a
petition founded expressly on a debt, appears to us to be either
a historigal sﬁrvival, or merely to reflect the Court's

equitable 5urisdiction to do justice between ereditors and to have

‘regard to their wishes (as regquired by Section 346 of the

Companies Act, 1948), - a jurisdiction for which we specificaily
provide in our later proposals. = We equally omit proceedings
to wind up 2 company on that ground for reasons unconmnected with

‘+the non-payment of_a debt, e.g. those brought by aggrieved

1Ashareholders. Y regards that other special category, namely

the procedure whereby the Secretary of State for Trade may
petition for the winding-up of a company, under Section 35 of the
fcompénies Act, 1967, on the grounds of fpublic interest",'althoﬁgh
-guch a petition may in fact be founded, inter alia, upon the
slleged insolvency of the company, this is not invariably the
case, andrﬁe regard such proceedings as tending to fall outside
our terms of reference; bubt we shall deal briefly with them in

Chapter below.

2e124 The creditor, having satisfied himself and, where
‘necessary, the Insolvency Court as to his entitlement to applyb
will then file his Inéolvency Application. There exists an
admirsble rule in the Bankruptcy Courts, and also, though to a
lesser extent, in the Winding-Up Courts, that the court (that is
to say, the Registrar), is to satisfy itself as to the petition

_ being properly founded and being supported by the necessary

evidence, before sllowing it to be presented and issued (see
Bankruptcy Bule 151 and Winding-Up Rule 33); we would wish to
gee this rule preservéd and where necessary strengthened, having

regard to our proposed increase in the facility of makiﬁg an




2.15.

2.14.

(3)

(4)

insolvency application; in winding-up, it is, of course,

).

(2)

mandatory, as to the merits, in the case of petitions founded
on contingent or prospective debts, - a procedure which we

have preserved.

The InsoIVencj Application, when issued out of the

ahead, for the hearing, and will warn the debtor that at the
hearing, a Protection Order (the term which we propose to
substitute for "Receiving Order" and "Winding-Up Order") or a

Debts Arrangement Order will be made, unless within a shorter

for resisting the making of such an order.

The grounds referred to will be the following :

If the debt relied orn be not a judgment debd, that

" there is a bona fide defence to the claimy

Insolvency Court, will name a date, not less than (say) 28 days,

specified time. - we would suggest one wek earlier than the hearing
date, - he gives to the applicant crediter, or to his solicitor,

and to the Court, notice of at least one of the following grounds

If the debt be a judgment debt, that there are bona fide

grounds for applying to "the court of Judgment" to set
aside the judgment, on some basis recognised in law,

e.g. that it was given by default or without trialj;

That there are bona fide grounds for impeaching the
debt on account of some substantial illegality ox
irregularity (not being a mere procedural defect) in

the insolvency field;

that there exists a bona fide right of set-off,
counterclaim or cross-demand, of a sufficient amount

and stated with sufficient particularity;

That the debtor is willing and able to pay the
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applicant's débt, with interest if justly claimable,

and costs, either at the first hearing, or within such

_ longer ﬁeriod as the Court should allow. If the sum to
fee 1LRATY be used for such payment is "third~party momey", this
gi}a o | @gst be stated, wit%-the name of the provider, apd whether
the provision be by wey of loan, postponed loan or gift.

(Note: The fact that the money is that of a third-party i

may be very material in the court's consideration of the

.
.
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question whether the applicant creditor should be
‘. pernitted to receive the sum &0 paid forthwith: see

paragraphs 3.6 to 3.8 below). - ' : 1t

, The Hearing. | _ : ' . %
3.1. The hesring will normally, at least in the first = :
- instance, be in Chambers. The Ceurt will consider such grounds
as the debtor has stated under (1) to (5) abeve. In the course

of its.consideration, and at any stage of the hearing or any

adjourned hearing, it may order the debbtor to file a sworn

ﬂﬂmmtﬁhmaﬁﬂm,mﬂwasmmmﬂofﬁsmmsmwm

earnings.

3.2 After heariﬁg such evidence and arguments as it
thinks just and necéSsary, the Court may either adjourn the
matter, for such reasog/Fs it then states, or at that heériug
or any adjourned hearing may make one or more of the following
orders, or have regard to any of the following matters, in

adjudicating-upon the application :

(1) Allow the debtor to pay the debt in full,ﬁfjhéif

Cments, either - _
(2) if the Court is satisfied as to the standing of the

applicant creditor and as %o his ability to repay

P e TR TR




if called upon %o do so, to the. applicant creditor

or his solicitor direct:

{b) on terms that the money be paid into the Insolvency
Court for a specified period, not exceeding ome

month:

Note 1: The Court's leave for such & direct payments
will not of itself protect the creditor from being
called upon %o repay, whether the money paid be the

debtor's property or thirdeparty money.

Note 2: Buch payment-in will not of itself create the

sum paid as a security for the creditor.

Note 3: An insolvency appiication shall not be withdrawm

or dismissed by consent/except with leave of the Court.

(2) Determine whether the alleged defence to the debt, if
i% be a non-judgment debt, has ﬁerits, and.direct.how
that defénce be adjudicated upon: -either by a trial in
‘some other appropriate court, or in gpecial cases before
the Insolvency Court itself; in the former case, the

Court will adjourn, or may dismiss, the application..

{3) 1In the case of a judgment debt, determine whether the
debtor should be granted an adjournment to enable him

to apply to the court of judgment;
{4) Adjudicate upon the alléged illegalify or irregularity.

"(5) Permit any creditor with a suitably qualified debt to
be present at any hearing on such terms as the Court

thinks fit.

e If the debtor does not satisfy the Court by payment,
resulting in the withdrawal or dismissal of the application, the

Court will determine whether it should make a Protection Order




or a Debﬁs Arrangement Order (as to which, see Chapter ' below),
or otherwise deal with the debtor's affairs in the interests of

his or its creditors generally.

3.0, Implicit in ocur foregoing analysis and schedule of
these proposed powers and'ﬁroéedﬁre of thé Insolvency Court
are the consideration of, and our attempt to formulate, jﬁst,
expeditious and practiczble answers to, & number of guestions
which were foreshadowed in our observations in the preceding
paragraphs. The procedure is founded upon the current
bankruptcy code, in that the proceeding is initially on =
"one-to-one basis", as between the applicant creditor and %the
debﬁor, although there may be circumstances in which another '
interested and qualified creditor may be allowed fo pértiéipaté
(which is not at present ﬁermitted in bankruptcy, while in

winding-up 2ll creditors may participate).

3.5. Within that "one-to-one" relationship, the Court may
give its blessing to the payment-off of the debt due to the
applicént and terminate the_pfoceedings, - subject to what is
said below. During the "one-to-one" relationship, them will

be no advertisement of the making of the insolvency application,
s0 that the debtor's credit and étandiﬁg will remain offieially
unimpaired; the only exceptioﬁ at this stage would be the use
of advertisement to serve an evasive debtor, - a rare situation.
In this respect also, we maintain the bankruptcy practice, and

depart from the winding-up practice.

3.6, ' We must then consider whether the applicant ereditor,
who has applied to the Insdvency Court on the basis that the
debtor is insolvent, should be allowed to he paid off, to the

detriment of the debtor's other creditors (if any), pressing




or not pressing. Should "Yhe diligent ereditor™ be rewarded

for his diligence? To what extent should the Court 2llow a
debtor who has entered the zone of statutory insolvency to be
"let loose™ again on the community? If payment is to be
permitted, must it be in full, or may it be by instalments?
What protection should the ‘other creditors receive by way of =z
right to require the pasid creditor, in the event of a suﬁsequent
insolvency order being made, to refund the moniés he has
received? Should there be some form of "claw-back" provision
e
(2 term we have borrowed from North America), so as to restore
the equality of treatment of all dfeditors, and if so, for how -
long should that creditor be vulnerable in this respect?
Finally, how should the Court desl with payments-off, in full

or by instalments)which are made out of "third party money"?

3.7 Answers to the foregoing questions must be inspired,
we believe, by the general philosophy of the legislature, and
of the business community and of society generally, of which
the legislature is the spokesman. It is the experience of

2 number of us, and it is in evidence from cur consultees, that
there is a widespread practice — and in geﬁeralﬂa socially
valuable practice,~for insolvency petitions to be paid-off,
lalthough the iaw, procedure and practice of the respechtive
bankruptey and winding-up courts differ markedly from one
-gnother, as - we do not doubt - do different county courts
exercising bankruptcy jurisdiction. ~ We have no statistics
readily available of the number of petitions in either set of
courts which are "paid off", or of how many are so paid off

on the one hand out of the debtor's own money, and on the other
hand out of third-party money. It is, however, the present
law that the bankruptey court must ask, and wust be satisfied,
as to the latter point, wherezs no such question is required

to be put, or is in practice put, in the Winding-Up Court.




3.8, There is, of course, always the possibility that the

alleged third-party money is really that of the debior himself
or itself, which is:being passed through other hands or under

the table. It seenms theréfore'desirable that the identity

of the third party should be disclosed, although that identity

might need to be protected from the eyes of other parties.

Tt also mskes a substantial difference, in the realms both of
insolvency philosophy and of other creditors' rights, whether
the third-party money is to represent an outright gift, or
alternatively a loan (the effect of which is in no way to
improve the debtor's balance sheet position) or a postponed

loan, i.e. postponed to the other creditors' claims.

3.9. - Having weighed these considerations t§ the beét of
our ability, and not without initial substantial differences of
view between ourselves, we have finally concluvded that it is
desirable that insolvency applications should be disposed of by
pajment, whether in full or by reasonable instalments, so far

as this can be seen to be consistent with the interests of

other creditors, and that thié result should whenever possible
be achieved without any advertisement of the applicatidn, in
consequence of which the standing amd viability of the debtor, -
and the willingness of a third party to support'hiﬁ or it - might
be impaired. It must always be borne in mird thet Ithe number

of actual insolvency administrations should be reduced as far

a8 posgible, inter alia for the saving of court time and fees,

and of the parties' litigation costs, and also for reducing the
workload on the Official Receivers in Bankruptcy of the

Insolvency Service, to the extent that their services may be

required in any actual administration, and also to the extent

that they themselves will continue in office in the foreseeable -

fature.




3.10. If our proposals are enacted in legislation, and
it should be found that a greater facility for payment off

of insolvency applications without publicity is being abused,
then the discretions which such legislation will have afforded

to the court might have to be restricted. Only experience can,

we think, demonstrate the correctness of our diagnosis znd our

proposed treatment.
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further to my Note of 17 August, enclosed are two copies
of Chapter 2 - "The Credit World". Tou may recall previcusly
receiving the first 12 parasgraphs, which were sent out eariiex
in the year %o obtain tThe views of Members on the style of the
dralt. ' - _
2 T sheuld be grateful if you would kindly let me have one
. copy back in due course with your views and ceomments and any
proposed anendments thereon, ‘ -
% 41s0 enclosed is a snippet from the "Guardian® on a
recent release by the OFL.
4 Chapter 3 is on its way. .
_ : . !
. _ o ' |
o Smomt = .
A NHn, ’\0--1!-@-\ _ [ . o
T I TRAYTOR { )
Secretary
22.8.79
N
kS
.\\ -
Eal — - - = e - — . ;. - en - ‘- ; g
H i i
f ! i 1
; j ‘
? !
: !
! 1
|
: j

T T

WEIRTIST T AR

o

i

i R ol Gy kit

2

o B

- T T

BAEE




e W Ay A TSR

te ks s e ek

;QWMT"lﬂ_TTW. (e 1 T

GUARDIAR

Credit Cards

Half UK
‘population
‘borrowing |
| on credit

" - Over half the people in Bri- |
tain used some form of credit |
in 1977, twice as many as did !
|50 only eight years before, .

- .The figures, which appear i~
a report from the Office of
Fair Trading published yester- |
day, show that the big growth
areas have been the newer
forms of credit card borrowing
like Access and Barelayeard,
and stove budget accounts.

‘People who use credit do not
“know  how much about their
legal 'righis, and do not take
much trouble to find out about|
-them either, . :

The survey suggests fthat
seven customers out of ten
iwho fake - out hire - purchase
contracts: do not read them
properly or even read them at:
“{'all in some cases. i
- . Consumers are equally uncon-
s1eerned with the interest rate
that they were paying, Very
few claimed to know if the
sjrate . was teasonable, and
according to the report, half of
.} Britain’s credit card users do
not know what they are paying
for the money that they bor-
row. :

People are equally ignorant
tabout the difference between
various forms of credit avail-
able to them,

AN, the same, most bor-
rowers believed that they have
the best deal availabie for
what they wanted. - -

The only exception aje
people who had taken out hire
purchase, for over half of the.y
believed that they could have
done betier elsewhere accord.
ing to the OFT.
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¥ote -to Members

fnclosed are two copies of the first 36 paragraphs of Chapter D.
Originally, this was intended to be a "Philosophy of Imsolvency
law", setting out the aims and basic principles of modern
inscivency law and p41361ce The proposal now is that. the
chaptsr ehculd be extended So bring out the shortcomings of the

_presen“ systems when set against such standards, iliustrated [os

criticisme which have been “8@61?9& in written evidence {(ie.

maberial orlglnaLLJ intended for Chapter o). : "
2 Your views, comments and proposat amendmpics, set out on

‘one copy and recuﬂnea, will be most appreciated. rﬂqpabcd araits

for 1nclu51on in seeTions yei to be prepared (or indeed in any
sectlon) WlLl e waﬁmlg welconed.

B ure Wlll now be a short inbterlude whils I take some
Ieave. ' o - S

{.&J&»’\/ <"°"‘i"\m : : .‘ . : _
T H TRAYIOR S |
Secretary to the Heview Committee

30.8.79




. S R FIRST DRAFT

- o | (21.8.79)
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A PHILOSOPHY TOR INSOLVENOY TAW:

General o | |
S5¢te what should be the aimsdf'é'mqqerﬁ insblveﬁcy.law? We
attach great significance to this qﬁestion, If an architect is
commissioned to design a buildirng, he will require féirly precise
iﬁstru“'ions regardlng its function- and size, and not 1east an oy
'estlmate of the amount avallable to be spent on the conélructlon of
the proaect and subsequent malntenance costs. His anproach to the
design of a house will by no means be the same as ‘that for a factory
or civic centre. leeW1se/the framers of new 1nsolvency procedures
must bhe glVﬁn some guldellnes as to what thﬁy are 1ntended to
achleve and what publlc resources are to be eaﬂmarked for the1¢.
carrying out. In this chapter we accordingly dloO&SS the prlnc¢pd1
critexria Wthh could be adopted for this purpose.
Bu2e The survey of existing prbcedurea and thelr origins hau
left usg w1th a c¢clear 1mpr6351on that the geals or obgectlves wblch the
present 1nselvency laws were intended by their authors to attain
_have by and'large been fbrgotten. The system ‘has become rlgld in
its structure and inflexible in its operatlon; consequen*lyklf any
attention is ever paid to the purposes which the system was
- originally designed to serve, such’an exercise leéds ihexnrably to
the appllcatlon of nr1n01plesy;g;ed at grappllnv with problems of
1nsolvency arlalng in ﬁ generatlongw1th needs quite different from

those of our ownj such: pr1n01ples areg therefore not necessar*ly

Tosa A e dsTTh .
- sulued to the conditions prevailing today or, even mg§%§b, likely
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© to prevail in the future.

5.3, Insolvency is not an exact scwence and does not possess

/

set'bf rules valld for all tlmes and clrcumstances. We are,

T T

-.however, satls fied tnat it is p0551ble to extract from our own
'accumulated experlencefln this counxry as well as elsewherejcer+a1n'

general prlnclples, as opposed to hard ana fast rales, to which an

1n001vency law should strive to give effect We are cons01ous that B
much of the dlSCUSSlOﬂ below is dlrected to the ideal or-perfect '.i
31tuat10n and that, indeed, the full 1mplementatlon of some of the
principles might frustrate or impede the working out of others. In

a subjedt which is concerned, as insolvency:undoubtédly is; with the
iﬁterplay.of_a'mulﬁitude of commeréial and sbéial'relationships, we
believe that it ié our duty to seek to résolve'these conflicts by

the appllcatlon of practlcal yardstlcksﬁand Eazz—we shall accovdlngly

be in fact concerned, in the final analysis, mysh;;zfzﬂnnwmnrﬁso,

with the art of what is p0551b1e than what is belleved to be the-

funtt & part™ g} eon /w}‘,&—;,.,a ikt Eomppriale _}7 i l&&_wt

@Wm”_ ideal. o ﬁ»ia/&w\ @% cww“’wmﬁgwwﬁ“” Nl o et S ton.
W)  ondiupdats |
bl Sebta As has already appeared, our terms of referenchand one of

our speC1flc aims has been .to oon31derithe possibility of unifying
or at least harmonising the various existing'codes_Of'insolvency.
_In'considering the proper form of an insolvency code we think it

necessary, so far as practicable, to treat all debtors, be they
' “

’*-?.sz/\/ fa i MML, {?f BV -M\.un? P ﬁﬂﬂuyﬂ;v,wq oA ﬁ&'%w‘lwnw?'[f
’\
4
i
4

_1nd1v1duals, partnershlps or corporatlons, under &e co 1 -
mzwa o ealidanc o) “’““mmg‘**“-=;,_mi-
descrlptl f N —therefor

debtor. /%

of "the éﬁb@9"“~ﬂﬁ&~hxs~estatﬂ;~we‘shali“meffgggg_-%kiﬂﬂfnf‘ﬁebtov ¥
Jd o '\r/ gy 22e | !
:6”9%“}whaLever.£orm his or its personality takes; G yﬁéf““ff

A = ;:;m«[- rpentg
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the material sh

‘e feel *hat there 1p a sovhd %a313 for this approach, for

o e v ‘~o 7] o
P et

tax advaﬂtage or legal protootlon as ‘any other con51deratlons, and

- those differences should not obsoure the essentlal unlty of the

relationship between The debtor, the creditors and soolety.

5.6,

' followsﬁe_ _
(a)
MLJq/wb{?o _
fer Pl

v\;wi/é

R

" W') ] PGtk o —%"R?M Tons et

(c)_

(@

. as the estate of the insolvent with the minimun of

The aims of 4 geod modern insolvency law should be as

To reoognlse that the world in whlch vie llve aﬁ&

St L&M&a

create wealthals a system founded on creolt!and

,that such a system requires, &s & corre1atxve, an

1nsolvenoy procedure to cope wlth its casua 1es.‘3%*a@aﬁ'

FAV ol AP

i ¢ in -g»;&\-wwi. f
,r'n, . #.- -M{!A _{. l- 2 uu\.,!"' ﬂq IT e v
iy S ‘ﬂ?@“""{; I ow halondacd

L5

F

- &‘”“'(b) To diagnose and treat an 1nsolvanoy 51tuaulon at

" an early rather than a late stage in 1ts exlstence.

To rellevm and protecu the insolvent.dohtoﬁg on the

'one hun%j frem the demands of his oreéltors and, on

the other, to prevent confllcts between individual

Pagrpbeted
credltorg over the fate of the-égbtor, h;o estate and

affalrs, whilst at the game time not neglectlng the
rlghts which the debtdr and his famlly can, notW1th—

- standing the. former's 1nsolvency, legltlmately expeot

to continue to enjoy.

To realise %ﬁﬁ?fWthh should properly bn considered

delay and exXpense.

VA
e of ”the debtor“ may be dﬁctatea as much by history,

S B TR B T IR S T cabitomn o it S




- (e) To dlstrlbute the proceeds of such realisations

amongst the credl*ors in a falr and equltable manner.

(£) Mo ensure that the processes of realisation and

Lo L Tt s it B ot e S R

distribution are administered in an honest and

competent manner.

: (g) Mo ascertain the cause of the 1nsolvent's fallure
: _ S &L R Myf-w s
and, if and 1nsofar as his conduct merits CDltlcls§/
_to decide what measures, if any, requlre to be taken

against him or his assoclates._

'(h}  To recognise that the effects of 1noolvency are not
| llmlted to the private 1nterests of theiaeéézgﬂon
the one hand and his creditors on the-other, but that
society as a whole is vitally-affected/ppt;only'by
the fact.of the inséivency.itself but at every sfage 
“in the cutcome of the subseépent.processes; and to
ensure accordingly that these publlc 1nterests are

/DWW

at all tlmei[;dequately safeguarded. .

i

(i) .To devise a framework of. law for the governing of
 insolvency matters.whiéh commsnds universal respect
and obServan@e, is seen to.yrbdﬁce practical solutiohs
to financial and commercial problems, is simple and
easllv understood is free frcm anomalies and
| ;nconﬁlstencles, is capable of belng admlnlste*ed
efficiently and economluallj} lst is gufilclenfly

flex1ble to adapt to and deal W1tb the rapldly

changing condltlons of our modern.world.




| o : e
(J) To ensure due’ recognltlon and resgect for Engllsh

Wh? @Zﬁwﬂ

1nsolvency'proceedlngs &brﬂaﬂ;@w

bw;raﬂv(%.fj CC"M@ . ' S :
5.7 ¢ If theggAare accepted ag a fair sE/teﬁént of a good
modern lnsolvancy law, then it must follow that the multlfarlous

statutory procedures whlch now form our present law should be

radlcally revised and: comb1ned to achieve ‘gsuch alms. In our view:

wﬁ-im o wJﬂ. Corfend~ ovumidoor bl
the tlme has 1ong since yusseqffa@m piecemeal and patchwork -

L4
tinkering with this vital secteor of the llves of each one of us.
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' Crowther Committee on Consuuwer Credit ahd the Wilson Committee on’

- pot only will the personal cnaractarligﬁos and financial : : %

"phe creditor to the extent that he is able or-nof’to wmthstand/%muaug

always have been the p051tlon of tho corporate debtor. 5’@R

DeBe  The Casuoltles of tne wadlt World. Conolde able
attention has recentiy been Schn to the whole nature snd str ucture'

of the credit 1ndusury and the services lt provides, e€.g. 0y the ’

o
sty

thefrole of the City. On the other hand, scarcely any detailed

R R T

for
study or snalysis has been oarrled ouv a%oﬁé%ﬁhat happens when the
credit relatlonsn1p ‘breaks doun}ana that breakdqsn s of such
.proportlons fhat an insolvency bltuatlon oceurs It is oovxoua
that the renercu551ons will be of 1nf1n1te variety and couplexity; 3
< o fedeasming A
circunstances of the 1nd1v1dual debtor be C6fCORCETEy but equally
MM

roizfant wmay be the impact of th&ﬁ51tuagzon upon the affalrs of

the inevltable delay in the recovery of his debtg or to absorb its.
loss to whabtever extent may be necessary in his b451ness o* ife,

without any or any appreclable cauastroohe to hlmsel;.

5 9. ‘;;?A sharp dlatlnct;on for present purposes oxiéts between
the pr{iate 1nd1v1dual, who usually, but nol always, is %o be found ﬂ
ln trouble because Ye has over-extended himself in the crest WorLe;

such a person has not normally engaged in any form oL buolness or

commercial act1v1ty‘ ‘ @oﬂverse%y-the otner maln catebory ol
AV o '

~ debtor is thePer%og who, either on his own account ox in

(e it méwfbwimwh
partnership with another, has been se-engageo, as wxll nearly
P Gl b /uw

b e ts 57,/1"‘@&/%& Caks f%’) At
problems facod by eae ~asuallys

a.gmaf%'
speaki ng\EESﬁ&%E” w1dely

é¢ifferent,both in the extent'of their finsncial implications und/“

social consequences.
‘ Mw” B : e
5e10. The Consuner /DebEe¥, The consumeﬁfdﬂbior faced with

1nsolvency or, under the present system, eveh with the harsher'

regine of bankruotoy, cannot escape the fact that there will Dde
roo :

b




v . soue dlsruptlon to his ;aﬁlly life, a degrée of intrusion'into

the p;lvacy of his home ané, indeed, as we shall see, gome peril
. to his right to *etamn that very home gubject to the reforms
EVEA Wﬁc
introduced by +he Insolvency Act, 19709.$uch ahdﬁb%ef‘—iff%ﬁﬁmfﬂﬁt1  4

ML‘—&-K’& MW&G/ Ww%
// usi{/;&erbo a pub&lc ean1natlon and, at any rate in the provinces,

the hearlng is ;1kely to recelve soue publlclty in the local press.

in

If *heféebteximqnaves to retain aﬁy empl oyment, ke can be expected,

‘given a normal degree of sen51t1V1ty, to feel some humili aulcn Lo ~&~re;

ameags% h'é family and collcugue if he loses hlS livelihced ox

job, then ObVlOd°Ly his bitterness éﬁ&‘*hst of his family will
PV

rankle.- hhateverﬁthe true nauure and causes of the.lnsolvency,

it is more likely thanm not, in our present soclety, that his éauémﬁf-

gL frvnteiiny
condltlon will be recorded somehoiiwlth a credlt aﬂency to hls

- prejudice in terms of being able to obtain credit or ‘work in the

future.

Mi et . : - o
5a11e The‘CQmmercial Debtor. The {ailure of a trading 3

entity will give rise to a multitude of provlems for the.

entrepreneurs (not merely the Board of Directors but in many cases

the shareholders al so) as well as those concer“ed with its daily
.opgratlons, such as emplojceitund supnllers. The.51ze of the
enterprise will clearly hav%/con51deruble bearing on thu type of
repercussions which will follow any given fallure, but we are alliev
familiar with the modern concept of the "sit-in" by workers who

. § 4o chrrwe wui” %_ﬁ')/iﬁg/éw;m&a .
are aetermlned that their jobs shall not e 105%5 Thls is 8

E‘J

'phenomenon vhich can drasulcally di mlnish, 1f not annihilate, the
velue of & company's stock, plant and goodwill to the evident

dissdvantage of its creditors.

Selle " We believe that a concern for the llvellhood ané WGILJEMJ

of those dependent upon an enta“prlse which giéﬁt be the lifeblocd

Mh’ (r— u?
of a whole town o;ﬂreglon, te—he, a legltlmate factor to which &

m




 modern law of insolvency must-have regard.' : The'chain reaction
consequant upoq any glven fallura can potentlally e 50 dlsastrOLc
s to creditors,” employee and the communi ity that it wust not be over
'looked. our nresenu 1nsolvency laws do no» even pay lip-service

to tﬁis concept.

5.13. - The exlstlnb machinery for deallng with insolvency
matters and tne T oblems created by the casualtles of the credit
wor7a have, like 80 many of our ins tltuulons, grown up almost
hapnazardly}and they lack any overall plan or generél coherence.

$ "-"‘-‘“(-E o &;,ﬁ\.u-‘{u ;
! . = v /v ' : e
We are convinced thst, not“WLUhutandlng the manﬂZV1gtue§tthe/»wum$

systoms undoubtedly hag, %het each piece of machineryklooked st in é
the aggrevate fails by a 1oﬁﬂ way to achieve so many of the
fundamental aims of a good 1nsolveﬂcy law described above that
nothing lezs than & radical re-otﬂucturlng of the procedures will
suffice if imsolvency situations in the futu:e are to be efficiently

dealt with in a manner, by prevalllng requl rements;)recognisedégo g
. Va : p 3

be fair and jus». :

Sell, - ‘é The wore unscrupulous debtor, however, may be bett

prepared to handle the 1nnolvency situation because he has uaken

some precautions against such an event, for axample, by_puttlng

V&H‘- assets beyond the reach.bf his creditors in'the manﬁer.we consider |
I later; not surprisingly, such & debtor is frequently known %o 3

look upon his bankruptey with a certain cynicism./

T

e
s




5.15.. The early disgnosls and appropriate treatment of an

‘insolvency situation.

f&ﬁwh a AT 2

i -
The nr601se pﬁlnt at which a de%tﬁf-oecomeémlnsolvent,

in the sense that he is unaolt to pay his debts as they fall due,

i
{Lytremely d fficult to determine. Yet 1t is a matter of'
n

immense significance and/the pivot upon which so much else,tu“ns.

{,MLU

The existence of 1nsolvency means tbat dec151ons have to be taken

y

: s Ttk
which will radlcal;y affect the debto hlmself hﬂs credltors as

)

well as ube public =zt 1arge e@é whlch it may not be easy to

reconcile

IW"/M»{

(a) ~ For the q/ptor the time has been reached when he must

consider whether it is proper for him to incur any

further credit without notifying his creditqrs.of-the 7@@4?

frutirregarding his situation; if he is engaged in
:'business, he may genuinely believe that by obtaining
: . . ‘ _ e }u..z, CAAIE
further credit his affairs caq{be restored to a normal .
tbasis; if he is a private individuaf, he may be

constrained to obtain credit as an essential adjunct &

a&the everyday life of ﬂlmself and hls famlly.
e : |
(b) . For thé creditor, his concern is to rncover hls debt
1 foi etz dnsthet
as sw1ftly as DOQSlb e and, once,t is knoen
" LT —
to beA}nsolvent the individual creditor may well find
‘himself in a state of conflict or competition-with

fellow creditors who are 1ikewise'looking for payuent.

(e) For qoc:Lety in general, it is a matter for concern

o inditdbed : G~ taardngs AT, iz,
that a aﬁbtem once he is recognlsea to be in a Stete
A

of 1nsolvency, should not be exposed unnecessarily to
the demands of individual creditors, but that some order
should be introduced into what E}gﬁt otherwise decline

into a chaotic situation.
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5.16. The deh%ﬁt7should at any. rate in- theory, always be

the flrst to know that he is 1nuolvent  He should be in

D0359851on of sufficient mate“ia1 from which to-judge that his

'affa¢rs are on the decllne and that his situation as 1'*fig;awis

his credﬂtorc ‘has prograsbed to one of insol vency. So far
as-ad&eb$9%7f 1s to appreciate h15-p051t10n and to wakp up to

the need to take proper steps ua—deal with it, he is pregudlclng
not only hlmself butffrﬁ\wayﬁi?abfr, the aenerallty of his credlforq.
To the extent thst hemﬁe%%eﬁznns Deen engawea in trade, then
clearly apj such failure is likely to be accomnanled Wltb more
gravity, due ts P, hk.-...hk-nfb I N e.-..\"w; o il % lmg,-w' '
.Se.al—& auck .Sc:th-& '

LM{,/WMA/E
5.17. All too *rﬁuuentlz(ée%vems will try to delude themselves

as to the real truth of their position and its implications.

- They. resort 4o euphemisms, suéh_as that they ére'suffering from

"cash fioﬁ problémé“; they resort to delaying tactics éuéh as
putting‘fdrward.unjustified-comglaihts fegarding the quality of
goods supplied or work done; they embark upon a strateoy cf puttlng
off the ev1l day by offerlng to pay by 1nstalments or making round
flgure pa#ments on account. OCCdolonally they'@aﬁ EO 1nto hldzng
or ?enerally glve the impression that their affairs have reached
such a pltch as to have“gofdgn »0p of them.“ + They can even suffer
Gty el
a paraJv51s of “erceptlo§; W 1ch is sometlmea descrlbed as

"bankruptey neurosis®. 1 In the absence cf a dlrect adm1851on oy‘ﬁua

the debtor of his insolvency,_far examuple, by convenlng & meetlng Of;hi

creditors, individual creditors are left %o infer thut an 1nsolvency
) Q;)_,_m«.
situation ha bean veachp%/?rom outward signs of‘Hﬁ%ﬁ%ﬁ%ﬁﬂ&q}-ﬁh

conduct or by causing blm to act in such a way that, in the eyes
IZ"*P‘VI‘“}/ (N S

-

of the law, he is to be ¢ raated asﬁ;nsolvent. At th’%z@@&ﬂi of‘@w
insolvency?there cleariy arises a conflict bebtween the desire ofzac
Epe individual_creditor_to obtain aQ_much as he can for himself from

/Ev-f—ma(':" .
)
nhuu remains of the @@%%e@~%eas eti/and the need on thne other hand
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s to protect the interests of all creditors, of whom the individual

creditor is but one.

'5.18. - The reeonolllaulon of these rotentlaLTy conflicting

' L htnf
interests, namely,-the private needs of the' and'his-family
the leglb1maue aspirations of 1ud1vmﬁu31 credrtors, the demands of
the general body of hls credﬂtors (secured and unsecured 8+1ke> as
well as of society in general, has been at the forefront of our
dellberatlons. We soon became conv1nced uhau the D;eeent balance

is no longer satlsfaotory; our aim is to devise a fresh.approach

- more consonant with the requirements of the credit world =s it is

*@hﬂ:m% P
~11ke1y to ex1sc-@?Tﬁmaend ofv%he presert century.
5.19 & good illustration of how thelﬁalanoe is-unsatisfectorv

. can be seen in the- dlververt ‘approaches under the law and prgetloe

gt b
as it ex1sts today with regard to the oroper moment for the; éee#or

to take hlS creditors into his ConfjdenceﬂmioiW4&ﬁtlﬁﬁ %wm,y»mdhalaﬁkm

. ' W‘F\'\ M&‘QW i-./Lu LJ
5.20. - The present . law udder the Bankruptcv ket, is that ‘a_dehion

i
engaged in trade, hes a perfect rlght 28 1ong as he is iaoo7Vert

to determlne that he will go on with a.bu51ness, although it way

be making 1osses. He may trust'that before he becomes insolvent,

mattere will change, and he w111 ag aln be in a condlcwon of
i ]

prosperity, The moment he beoomes 1nsol¢ent however, 4‘hen he 'is

pn at the risk of his credltors, in case th%ng do not menad jea@ms-
“Tho jpraeF Mo ow R lvumk"w -Gt r\f,ms'w we Peliave om '
as he hopes, they will, eﬁélikehlamg;s that a man th no rlght to do

“ihe moment things have pot to such a'pitoh that he cannot
pay 20s. in the £, but he ne*ertneless thinks that if he

- goes on he may be able to retrieve his position, in my

opinion he ought to call his creditors bogether, and leave.

i

‘no longer'g01ng on at his own risk in case of failurej he is going

3
“that talm,on (1887) 4 Morr. 242, wkeze, @@t p.25T), Cave J.,%

Wty weﬁrweﬁeee*eey—ee—eel}ewS Kwé_ﬁuo
7
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thém, who will have to bear the loss in case his calculaticns

are wrong, to determine whether that course of going on shall

- be proceeded with ‘or not." S . :

5.21; ~_ The position under the Companies Acts, as we'shall see
later in this Report, is to the effect that a compsny is not bound
- to stop tréding merely becauée it is in difficulties and unable to - .

pay 1its debts as they fall dﬁe, at all events so'long'as there is a

ressonable p;osnect of the position of. the combany belng retrieved.
onlie e . - A | . 0 | 8 "o '
¢ e 5.22. £ balance has to be drawn between "the sunshine syndromej 3
M.M - . . . . . b
f*% i.e. the right for an honest and prudent businessman, who is prepared ;
tez )l * ’ _ .
pes to work hard, to continue toﬁt ade out of hls dlfflgcultﬂes if he .
S ean genu¢nely see a light at the end of the tunnel and &ae Wuq %
1 !
corresponﬁlng obligation @i_a_tgademuto put up the shutters when, §
I
%@ contlnumjto trade, he will be doing so at the erpense of his &
: ione Rvirmmgyy Commdeaitisns ﬁ '
_ edltors and in disregard of fae%erﬂ-whﬂcn“rnaéonable businessmgn |
AN A ]
weaig-percelve.- : o ' %
. . o S . o | é
Pl a\a'{-«-—vﬁm WW : If
5.2%3. The l&ﬁ%{between theee uwe/s&tuaﬁégas namely, the rlght 2
_ §
o g0 on and the obli 0'ant::Lon to stop, is the state of the trader's 4
e M i Gouion
mawapaimdbooks of account.ﬁ‘ If uhegzarn adequately ma*ntalnea, they will ;
o r_?ew\, vf-ﬂ] : ' ;
- usually-be an adeguate gu1de, at any moneqt of time, as to zﬂH%iLq i
i
- B
““‘ﬂ“““““ proper course of conduct In all 1nuolven01eq of subsuance, i
?vﬁw‘ fo Cotuibutln = i ke o e -
crucwal elemenu'-@; =5y TO the collanse is the wllful Ia lure of
wan Weand™
?ﬁl};% thef&ebvef te have kept proper books of account or a refusal on his
?*ﬂ*‘;g'oart to be11pve what tnev reveal or he is told about them. ”W&vﬁdnawA;
Wi"" wwtjwml Prediarimina naadin Pl M}& Taak o) The Ltz lwﬁf/l'\p /@y Lo o
“ "J. g ('V"um 5\1’«6\}- \tipp mw __lv Mvmsiﬁ:a I" !;L : ‘W R lag R A 24 :
Fa Wro AT l@ e L.,w.\ sty iadag Pt f-’lﬁ“"? WM” :D;D'“""’é e zuﬁaw mw . ;f
&G e 5 2.  In thig recpect the accogigggﬁrhas/a major role to Dlay.
i;?ﬁmhe The prudent trader, fmced with financial d1f¢1cultles, wllL not

e stand idfly by in a state of paralysis and waltﬁeventg to overwhelm
. y J f4 #
G him;  he will, in accordance with' modern practice, call in an

fires o .
o

b o Srsanidn




neoivency expert vo adV1se re@ardlng +he n031t10n and future of the

lf necessary with a view to calllng together his

, creditors and arranging e morctorlum, In.the wore 51gn11103nt

cases,it has usuelly been the accountant's report concerning the

7 ,
insol?ent's affairs and possible remedies which has helped to

dlavnose the causes of the imminexnt ;al1ure and to enable a rescue
W Abe. o
plan to-be dev1sed 1i Kely to cemmand w1despread supﬁb 4{ It is
. if " M}iﬁ

n0u unknown for a trading compan?yor its bankwte—feqaee# or require

such an 1n¢est;gat10n to be carried out These,.we acknowledge,

- &re the cases where some Drudence has been exercised on the- Dart of

, Az i/mw %minMe

the 1nsolvent who Eaneig;tu;ns—eue to bave been wnollg 1nsolvent 11
onasn e a

the sense that heﬂls oulf%M%evond rescue and must go into bankruptcey

or 1iquidation. - We have been obliged to concern ourselves not :
A _rcgng km_, E:
only with those cases bue/w1th the Tal1ures of the credit world,

i.e. those who are not, ex hyeothes: nrudent oF who are not

adequately adVIsed or who do noty take any such edv1ce untﬂl it is’

too late. T | .
5.25. Our thesis is that it is better for all. conce“ned if these
i Wetands

debt@;i;can be encouraged to face thelr credltors at an eerller

stage than is now normal or, if they for whatever reasonﬂere

unwilling to put themselves e of their own accord into the hands

of thelr credltors, then there should be as few obstacles as possible
I tiing,

in the way.of credluors_themselves being able to the debtor's

affairsLadministered on a collective basis for the benefit of all

: - . i
interested parties.

5.26. "Although, as we heve seen, machlnery does akt nresent exist
Pabalea Pr ibiativa awie iz
to enable the dtbt@?@ﬂve-uAQ T euuUID%“$® putb hlmself in the hends

of nls credwtors, it is not in our view sufficiently simple or cheap

for it to be gee\ral¢¢ used or, at any rate to be used in mood time.
loi Lt ondi™

”h;s is Dartlculurly'the case with re?ard to the endlviaue%(é@%we€

”
o AP




dotion, 1n practlce, without anyj&emﬁ%@fe%fmn by the cuuru 1tse1f

5.27..  In contra ~distinction tn vhe position cf a kﬁmﬁﬁé& comraqv,

N
which finds 1tself 1nsolvept and vhe*e theweea@eny can 1tself bake -
the initiative, either by askzng £er;;£5 a3301num@§#_9§ a recewvmr '

and manager (if appro riate) or b takin stebs to-po into creditors)
* =

LN
wluntary llauldaulon, or presenting ifbetltwon to the courygfto be

wonnd uprcqmpulsorlly, the position with regard to the 1nd1v1aua
debtor is by no means so straightforward.- At the comparativelw

- ' oo ' Ly . :
humble and uncomplicated level of the consumer-debtBr; the machinery _

of "the Administration'Order"fwhich might well be suited to desl

with his.affairsfcannot'be invoked by him voluntarily; he must wait

until a judgment creditor has obbained a judgment against him and hao
_ 7 _ :

Lawe applied for such an order to be made. It is true that such

a debtor is at liberty to present hlS own petition in bankruptcy
‘for a rece1v1ng orde , followed by his adjudication, but in nractice

st
the size of the deposit £a5qﬂ he is obllged to &lnd is a deterrent

) W
o the use of the bankruptcy procedure. Furthermore, thigd@b@@rﬁf
ﬁnar@pv@pae§lee$—abeut~*he—h e—e£~sﬂehwﬁgggzggﬁg+_hﬁzf$géiﬁﬁe\ /%
2a 2egeded '

extremely reluctant to 1nvoke it :#:he nprderad the lmmediat ‘\

consequences wnlch would befall him, [/

5.28. In-our view;it is far from satisfactory, theé@@btay, who h@7

genuinely mesy need to be protected from his cred@tbrsg should feel

inhibited from applying to the cdurt for relief &m considerations of
céstgﬂagd; more gérticularly, 1t is wrong that he should be obliged
to choosé a mode of administration of his affairs, namely in |
bankruptcy, which (a) may be entirely unsuited to deal-with the type
of problems which his affairs present,and (b) .which he can put i

=
as to wnether it is Drﬂoared to have the machinery of bankrupucy

brought into operatloq in the case of that particular ae“uor wu»()
UM&&«MMum& MM%MQH%M%M%.
iwh-?-i.l-/@wwb inia e u"l/% Ctnd mgq.é/v’)ﬂ& poandilee - S’Zﬂ&_»ﬁ: :

5.29. To 2 considerable extﬁent/Similar,criticisms can be levelled

at the nrOCﬂdure wnereuy a creditor takes the initistive for obbaining




a bankruptcy adminissration. Not only is the deposit (@ﬁ%ﬁﬁ%ﬁﬁﬁﬁ}hiw
&200) a deterrent, but equally he is entitled, almost as of right,
‘ whed™ sng il
to a recelving orderinot only agains?%%he'szh%i of other creditors
Y . T
but evenyéﬁf%he paraphernalia of bankruptcy';;;really quite
inappropriate to the affairs of the particular Tt ST iusvhent

5.30.. In our view it is socially &edirsbies Erablse
More-soy that adequate machinery should be available to the individual
Cevtn

debto?/%e-put himself in the hands of his creditors with the minimum
of dela¥z¢hat the final choice reparding the mode of adninistration
should not be irrevocably taken until the court has before it a
reasonable amount of information to decide what is best to be done
in the particular case. ve intend to recommend that considerable
St hag

z/:ianges should be made to give effect to this philosophy. These
will, in general terms, take the shape of nrovosals for a radical
re-structuring of the Admjnistration Brder procedure and for the
introduction of a new systen whereby an insolvent debbtor seeking

! ' relief will, in an appropriate case, ask in the first place for adug

BEANY i i Ry v

o . Brotection Qrder to be made against himias a preliminary to a
decision by the court as to how best his affairs should ultimately
be wound up. We also shall make recommendations for a new and
simplified system forzg;tabiishing the fact of insolvency?involving

the abolition of the present system of "acts of bankruptcy"fand
ound lootinend-
for assimilating, so far as practicable, the position of individual
Nttty o lyendy ”~
debtors and corporate debters with regard to this crucial aspect

of insolvency law.

-

5.31. Eemeemnine The relief of the debtor and the rights

of his creditors.

Once the processes of insolvency have been launched — and
tudthrznd” E
properly launched - against apdebber, he is no longer entirely the &

master of his own fate or fortune, such as it is. = A new regime g




o

&

 ,
H i\y_,.
J“_/

Qpﬂv;ﬂyfo

.

(e

“has/either at his own request or at the request of a creditor, been

superimposed upon higdaffairs, namely,'the administration of his
assets, usually by an indevendent nerson, for the benefit of his
creditors and, in the event of a surplus, ultimately for nimself,
But the debtor does not necessarily obtain the con51derab1e

advantage of immediate relief from the claims of his creditors at

no corresponding price to himself; that price will vary w&th«@hefﬂﬁw

o afk Y oot

circunstanees—of-each.-case,

fund ek
5.%2. Insofar as thq{d@b%ﬁr obtains relief from the claims of
his creditors(and,ﬁs his propertﬁﬁno longer exposed to being seikged
by them in or towards satisfaction of their claims, this involves
an interference with their ordinary civil remedies. All the
creditors are equally the victims of the insolvency situation and,
if the rights of each and every one of them are to be restrained

QAkaLAh%vﬁa

and subjectyto interference by force of law, then ghesxhave gsome

Bl W
legltlmategexpecta%&eg that the*z fellow creditors will not, once
the insolvency situation has supervened, be treated more favourably
than thems.elneﬁwi\ .

oV

5.55.  Ufée; the present lanthere iimconsiderable disparity
tetween theﬂ;ights and remedies of creditors against the property
of their debtor, depending upon the accident of the form taken by
the insolvency proceedings. The ability of one creditor to,gteal
a marchqover hig colleapues is stronger where the insolvency
pfoceedings take the form of the convening of a creditorsﬂmeeting
for voluntary winding—up as opposed to the presentation of a petition
to the court for the compulsory winding-up of the company. The
proliferation of remedies open to creditors, e.g. the levy of
execution or the taking of garnishee proceedings by a judgment

creditor, rights of distress available to certain creditors such as

the landlord or the Inland Revenue, not to speak of the remediesmﬁ»@w
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to secured creditors, leads to uncertainty{ confusion and can
penalise the more indulgent creditor. It is our aim to seek
to eliminate as many of these inconsistencies as nossible so that

one creditor, once insolvency proceedings have sunervened cannot

readily obtain an undue advantage over his ee%%e&ﬁﬁe kahuudzﬁv&v?)

rya&ﬂﬂw '

i lyendy
5.%4, Whilst removing thg(ﬁ%@%@y from the vpressures of his

creditors end ensuring that such assets as remain to him are not,
after the threshold of insolvency proceedings has been prnaned,
unfairly Rupleifed. . to the prejudice of the peneral body of
creditors, it is nonetheless for consideration whether and upocn

hisag o Ir
what terms, if any, the debtorsshould still bhe entitled to enjoy

A

any part of those assets and, if s0, for how lonz. This is
essentially a matter which arizes in the case of the individual'MMhﬂvaqk
debber- and, in practice, relates to vhat is far and awsy in the
maiority'oﬁtggées the only asset of anv real substa?ce, namely,
the debberts home. As matrimonial law doveloro, Et must

" | oot
increasingly be recosnised that not only hag thifh@btar himself
a proprietorial interest in this asset but, as, the nome of the
members of his family, they also have rights whlch must be taken
into consideration. The extent to which the enjoyment by the mnykAy{
gebrtor. as well asﬁkls family of their home should not be impaired

by the event of insolvency proceedings is a matter of prime social

concerg)and is one to which we have riven considerable thought.

5.35. The assets available for creditors.

Not only are creditors of aaaeb%ﬁf whose affairs are being
aduinistered in insolvency restricfed with regard to their civil
remedies against him, being confined to lodging their claims in
that administration; but they aizzﬁﬁh the nature of things, further
disadvantaged by the delay which must inevitably occur whilst the f&
estate is béing realised and a dividend 5aid Such delay is

clearly an injustice to the credltorfand 1s aggravated to the extent

e T | / ]




that the dividend falls short of payment in full, togethef with
an appropriate rate of interest. We consider that expedition and
despatch in the dealing with the estate of insolvents should be

given high priority.

5.%C. The question next to be considered is what are, or should be,

the assets available for distribution amonsst the creditors. In_
this field, the position under the nresent law differs sipnificantly
between the provisions of personal bankruptcy and those of comnany

winding-up.

5.37. / Turther sections will include:
(1) Equality is equity
(2) The investigatory role in insolvency proceedings
(3) The protection of society from the activities
of delinguent debtors and directors.
(4) The simplification of insolvency law and

practice. /

| 538 /At the next re-draft, Chapter H will also refiect the -

principal complaints received irom consultees as listed in the

attached paper./




Written Evidence - Many Arecas of Concern

1 Problems for consumer-creditors when mail order companies
go into liquidation (C12 and others. Gee also Rayford case).

2 Bumerous views on Retention of Tille, for and against,
depending upon business, etc, of the wiiness.

3 There should be more extensive usc of the ¢ C Administration
Order, coupled with development of the kEnforcemernt Officer and
counselling facilities. It should be used also for small busi-
nesses (C15 (Farrar), C23, C25, ctc).

4 The accountability of a receiver requires attention as
their actions affect all creditors (C15, C245, 2y ete).

5 Fraudulent trading needs strenrthening and clarification
of the rules.

33 lMore extensive use should be made of Public Lxaminations
in company winding-up. Directors shouid be treated in a similar
manner as individual bankrupts and be liaolie to similar dis-
abilities.

7 The groliferation of Government preferential rights (many
consultees). '
8 law leans too heavily in favour or debtor who is able to

continue trading while insclvent orp euerpe I'rom wreckage of one
company and trade immediately under tle brotection of another
limited company (several consultees),

9 Problems related to Groups ol coumpanies and the liability
of the holding company.

10 Bankrupts trading in the spouse's name.

11 The Deed of Arrangement needs to be updated (C31, €35,
€39, etc).

12 Problems of sub-contractors in the construction industry, y
vis-a-vis retention moneys. :

13 Unsecured creditors should be alle io appoint a receiver
(C33)..
4 OR's Service should be expanded Lo cope.with investigation,

especially where fraud is suspected (C36, C116).

15 Insolvency provisions and Tules, especially those related
to ?ankruptcy, should be drafted in modern language (C33, C41,
etec). ‘

16 ) Fraudulent preferences, etc, need thorough overhaul (Ca0,
etc).




Many calls for harmonisation of tLhe systems and of
procedures, :

18 lMany complaints about delinquent directors, mismanagement,
etec,
19 A number are against tie newly-introduced automatic

discharge of bankrupts.

20 Several want ¢ ¢ Administration Urders to be available
for application by creditors (C42, cte).

21 A number ask for restrictions on wiio nay act ag receiver,
trustee or liquidator. =
22 - Several requests for a simplilicg procedure for "small"
bankruptcies and liquidatiions (UL, eue).

23 Bankruptey disabilities andg oliences require siuplification
(several),

24 Acts of Bankruptcy are archaic aug should be abolished
(several).

25 The majority of debtors are incoupetent rabher than
criminaly thought should be Biven Lo tue creation of a more
flexible system so that draconian measuics are applied oniy in the
worse cases (C57).

26 Protection afrforded to t:e debtor shoutd be balanced by
more stringent requirements rop 11 Lo cnacl his indebtedness -
more consideration should be ;;iven Lo creditors (C%9).

27 Existing debt collecting procedures are not adequate) the
threat of bankruptcy or liquidation is in rany cases the only
effective means or enforcement (ChHy, ete).

28 Several organisations Teel that they should Join the
preferential bandwaggon.

2% Complaints about set—ofrf between Government departments,
Also, the law of set-ofrf should Ve clarified.

30 Exempt bproperty in a bankruptey needs bringing up to date)
a fresh look should be given to the position of the matrimonial
31 Reputed ownership should be abolished.

32 The various forms of committees of creditors, their powers,
duties, etc, should be harmonised (C151)

-
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INSOLVENCY LAW REVIEW COMMITTEE
NOTE TO MEMBERS

It was agreed, during the afternoon session of yesterday's
meeting, that the meeting fixed for 25 June should be cancelled,
This will enable members to concentrate on the draft chapters/
sections which they have undertaken to prepare for 1nclus1on in
Part 2 of tHe Report. .

It was further agreed that the meetings fixed for 13 and 27 July
should start at $.30 am.

Items for consideration at the meeting on 13 July should reach

me not later than 25 June. The general view was that if Part 2 is
to be completed within a reasonable time, most of the preliminary
preparation of drafts would have to be completed by the end of
this month. _

Ve ™ tnw‘?
T H TRAYLOR
Secretary

9.6.81
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]‘(}1"“!. Wd{
- _ A PHITOSOPHY FOR INSOLVENCY LAW
General
5.1. - What should be the aim of a modern insolvency law? We

attach great significance to this question. If an architect is
commissioned to design a building, he will require fairly precise
instructions regarding its function and size, and not least, an
estimate of the amount available to be spent on the constructioﬁ of
the project and subsequent maintenance costs. His approach to the
design of a house will by no means be the same as that for a factory
or civic centre. ILikewise the framers of new insolvency procedures
must be given some guidelines as to what they are intended to
achieve and what public resources are to be earmarked for their
carrying out. In this chapter we accordingly discuss the principal

. eriteria which could be adopted for this purpose.

Dele The survey of existing prccedures and their origins has

left us with a clear impreésion that the goals or objecfives which the
present insolvency laws were intended by their authors to attain

have by and large been forgotten. The system has become rigid in
“its structure and inflexible in its operationy consequently if any
aﬁtention is ever paid to the purposes which the system was
originally designed to serve, such an exercise leads inexorably to

the application of principles aimed at grappling with problems of
insolvency arising in a generation with needs quite different from
‘those of our owny such principles are therefore not necessa;ily

suited to the conditions prevailing today or, even moreso, likely
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(J) To ensure due recognition and respect for English
insolvency Proceedings abroad,
5.7, If these are accepted as a fair s

ombined to achieve such aims, Tn our view

the time hag long since Passed f Piecemeal ang batchwork
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5e8e The casualties of the credit world.

Although considerable-attention has recently been given
to the whole nature and structure of the credit industry and the
services it provides, e.g. by the Crowther Committee on Consumer
Credit and the Wilson Committee on the Role of the City,
scarceiy any work has been done to describe and understand what
happens, in any particular circumstances, when there is a break-
down of the credit relationship of such dimensions that an
insolvency situation occurs. It is obvious that the reper-
cussions will be of infinite variety and complexity)depending not
only on the personal circumstances of the individual debtor, but
also upor the affairs of his creditor tb the extent that he is
in a position to cope with the inevitable delay in the recovery
of his debt or to absorb the loss of the whole or virtually the
whole of the debt.

B
P e S ana e R
$ophe e

N 5.9, Let us take a few examples. The consumer debtor

faced with insolvency or, under the present system, with
bankruptey, must face the fact that there will be some disruption
to his family life and even a degree of 1ntruSLon into the

" il th-nby.,flj‘“gj, iy Rt {‘fw ry g _(;»—M

b At / L

u F“‘f privacy of his home; if he manages to remain’ in employment, he
Y can be expected, given a normal degree of sensitivity, to feel

The more

some humiliation amongst his family and colleagues?\

i|\

ATV, W unscrupulous debtor, however, may be better prepared to handle
Avﬁumwfr the situation because he has, for example, taken some precautions
;i?igz:j; against such an event_byﬁéalting away”assets in one manner or
e PR another which we will comsider later; such a debtor, we regret

e to say, may even look upon his bankruptcy with a certain cynical
eye.

s
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5.10. The failure of a large trading entity will glve rise
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.hl_,ﬁJto a multitude of problems for the pro rietors and those concerned
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with its daily operations, such as employees and suppliers.
We are all familiar with the modern concept of the "sit-in"

by workers who are deterﬁined not to lose their jObﬁ;/f A

L

concern for the liwelihood and wellbeing of a whole industry
or region is, in our view, a legitimate factor to which a

. ¥ t‘-:rz'\—’ (e
modern law of insolvency must have regard. He

_— J/hrv ‘ ) /&{i&s—c;veﬂ’f -&uf/zfj&»ﬂ
f

oy Wb/%\. L f?}\/WW\Aj@’Q %\’ww B ﬂ"flf‘:fg‘r_‘»:rrc‘/;h:‘.‘h
5.11. Our present machlneryzfor dealing with insolvency

matter%/ h%S}llke so many of our institutions, grown up almost
haphazardlykand 19’1ac§§’any overall plan or general c?ﬁffﬁﬂﬁe;;gm_
We are convinced that, notw1thstand1ng the many virtues which'it
undoubtedly has, 1:h:=11:1m/£¢2 ég%s by a long way to achieve so many

of the fundamental aims ﬁer a good insolvency law to which we

have referred that nothing less than a radical re-structuring

of the procedures will g@%}} inselvency situations in the future

are to be efficiently dealt with in a mannegy Judgeq)by prevailing

requirements, to be fair and just.

2l &/Eﬁ,tﬁ/ué%}f;&a;j’-’&
5.12. The diggnosis and fearlyl treatment of an insolvency
/4 C
situation. /

The debtor is himself invariably the first to know that

he is insolvent |but, all too often, he will try to delude himself
v bt Feg ene weils o\rﬁ?"w}ﬂ
as to the truth or its implications; ftellt e signs 1ndlcatﬁj 4
s(}i St f B s i &LM@ tagesd Kavnd IAufeck U £ (e Andy T
l/sta_ of mind: demands from creditors are ignored or
¢« are met with delaying tactics, such as complaints as to the quality
M el eeds \JLE—‘LLW&- 7 el g *
of goods supplied or work done (%e refers euphemlstlcally to
R e AR g 7 W b F;E,H : m& W
hav1ng("a cash flow problem"- He may evemn go abroad or generally

[

give the 1mpre5510n “that hls affalrs are beginning to get on top
Pint i £ ot ) Skt g 4 2 A Y L’ f'
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5.13. From these signs it is p0531ble for outsiders, such as

his creditors, to infer that they have an insolvency situation

on their hands. Immediately each creditor is faced with what




for him is the crucial question, namely, how best can he recover
what is due from the debtor? The longer the situation is

- allowed to go on unregulated, the greater the chance for the
debtor to play one creditor off against another, to dispose of
such assets as he still possesses to the prejudice of the
general body of his creditors, and so to conduct his affairs
that it becomes increasingly difficult to tidy them up in a

speedy and satisfactory way.

5.14, The practice and procedure of our present law is not

well suited to achieve those ends.

O TR T T T T TN T T T I T N e e 1 —
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5.8. The Casualties of the Credit World. Considerable

attention has recently been given to the whole nature and structure
of the credit industry and the services it provides, e.g. by the
Crowther Committee on Consumer Credit and the Wilson Committee on
the role of the City. On the other hand, scarcely any detailed
study or analysis has been carried out about what happens when the
credit relationship breaks down and that breakdWwon is of such
proportions tﬁat an insolvency situation occurs. It is obvious
that the repercussions will be of infinite variety and complexity;
not only will the personal characteristics and financial
circumstances of the individual debtor be of concern, but egually
relevant may be the impact of the situation upon the affairs of
the creditor to the extent that he is able or not to withstand

the inevitable delay in the recovery of his debts or to absorb its
loss to whatever extent may be necessary in his business or life

without any or any appreciable catastrophe to himself.

5.9. A sharp distinction for present purposes exists between
the private individual, who usually, but not always, is to be found
in trouble because he has over-extended himself in the credit world;
such a person has not normally engaged in any form of busiress or
commercial activity. Conversely)the other main category of
debtor is the debtor who, either on his own account or in
partnership with anothe;txzagtgt:zwgo engaged, as will nearly
always have been the position of the corporate debtor. The
problems faced by each one#ﬁéuallj"are, speaking broadly, widely

different both in the extent of their financial iﬁplications and e

social conseguences.

5.10. The Consume: Debtor. The consumer debtor faced with

insolvency or, under the present system, even with the harsher

regime of bankruptcy, cannot escape the fact that there will be

e g e e T - R .
ST I 1 [ —T T (== e = T I —— T 1T AT TP T T | e e E I e



~~.@_,pr§judice in terms of being able to obtain credit or work/in the

some disruption to his family life, a degree‘of intrusion into
. . Cnandina e
the privacy of his home and, indeed, as we shall see, somgfperil
to his right to retain that very home.ﬁubject to the reforms rB

introduced by the Insolvency Act, 1976, such a debtor, if bankrupt,

i

?
3
’

nmust undergo a public examination and, at any rate in the provinces
the hearing is likely to receive some publicity in the local press.
If the debtor manages to retain any employment, he can be expected,
given a normal degree of sensitivity, to feel some humiliation
amongst his family and colleagues; if he loses his livelihood or
job, then obviously his bitterness and that of his family will
rankle. Whatever the true nature and causes of the insolvency,
it is more likely than not, in our present society, that his

condition will be recorded somehow with a credit agency to his
It P w4

may be: bettar
brepared to handle the insolvency situation because he has taken

ﬁ The more unscrupulous debtor, howe%er,

Some precautions against such an event, for example, by putting
assets beyond the reach of his creditors in the manner we considepr
not_surprisingly, such a debtor is frequently known to

look upon his bankruptey with a certain cynicis€§2§

S v
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are determined that theirp Jobs shall not be lost. This ig g
Phenomenon which can drastically diminish, if not annihilate, the

value of g company's stock, plant and goodwill to the evident

disadvantage of its Creditors,
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CHAPTER 5. INITIATION 2™ Neafi
-1 ¥
1. . Introduction
1. ' Our terms of reference reguire us, Imtex

alia, "to examine the possibility of formulating a
comprehensive insolveﬁcy system and the extent to
which existing procedures might, with advantage,

be harmonised and integrated".

2. : 1Nowhere in our present law of insolvency_

are there to be found greater or more profound
differences between the bankruptcy éode applicable

to individuals on thé one hand and the winding up

code épplicable'tb éomﬁanies 6n the other, than in

their different requirements for the initiation of
insolvency proceedings. 'Thgse are by no éé%%i limitea.
to those attributable to the differences between
individual debtors on the ons hand and.corporate:cfeditors
on the other; and accordingly it cught to.bg péssiﬁle

to eliminate the discrepancies and to formulate a

-unified system. But the diffzrences are not slight

or superficial; +hey are fundamental. The act
of bankruptcy, for example, which constituies the
very cornerstone of the bankruptcy code, has no

part at zll ir the winding up code. ‘In seeking to

A
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=devise 2 uniform procedure to replace the present
codes. we have been faced with fundamental questlons

concernlng the nature and purpese of 1nsolvency

-proceedlngs.

3. ~ The principal differences between the two

-codes under the existing law may be summarised as

follows:

(1) In bankruptcy, the petitioning. creditor
must allege that the debtei has committed an
"act of bankruptcy™.  This may, and usually

does, consist of the debtor's fallure to/ pay

-

Mt—lt&a_ wﬁ%m’“f“"“jﬁw 45- -7 o

‘a’ judgment debt due to the petltlonlng creditor;

but it is not so 11m1ted An act of bankruptcv,

" once committed by a debtor, remaing avallable to

all his creditors for a perlod-of three months}

'during wﬁich time any of them may found a

_bankruptcy petition upon it. In essence therefore,

the: petltlonlng creditor complalns, not of the

debtor's fallure to pay a debt due to him, but .

of the debtor's 1nsolvency. In company . winding

up the reverse'is true. The concept of the.

- act of bankruptcy is unknown. The petitioning
credltor is requlred formally to allege that
the company is insolvent apd unable to pay its
debts es they fall due; but the only evidence
to suppert the allegation almost_invariably

consists merely of the company's failure to pay

¥ o
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a debt presently due to the petitioning-

" ereditor.

{1i} a bénkruptcy petition is not adve:tiéed:
the proceedings are anonymous'and_are heard
- T camere '

in eeq?eeee; and other creditors are nct

permifted to attend. The proceedings are

+thus conducted entirely on a "one-to-ona"

basis as if they constituted private litigation
between the parties. A winding up petition,
in contrast, must be publicly advertised after

the expiry of seven days from the date of

_service; the advertisement constitutes an

invitation to all the creditors pf the

company to attend at the hearing of the ﬁetition
in order to support or oppose the'making of a
winding up order; and the hearing is in public.-

The proceedngs are thus conducted on a

_ c¢ollective basis.

{ii{} Althdugh bankruptcy ﬁfoceedings are
conducted as privété 1itigation_betwegn;the
farties, the Court must bear in ﬁihd thét'the
debtor has committed an act of bankruptcy which

is available to other creditors, and that he -

is to be treated as an insolvent person. He

will therefore normally not be pe?mitted'to obtain

the dismissal of the petition by paying off the
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petitioning creditor's debt out of bis own
- Tk '} ‘ . money; althcugh'he—will normally be permitted -
. 7 -fn do so out,of'mhney-prﬁvided by a third
party. In practice, the source of the money
is necessarily the subjéct of only snpefficialf‘
inguiry. In'cuﬁpanyfwinding up, in contrast,
the company has én absolute right to hawé the
} ) ' _ petitidn dismissed;.provided that it_saiisfies-
- _fhe claims of tﬁe petitioning creditor, whethef
ar not out of ité owTl ésﬁets, before thé'pétitipn
has been advertised. _Onée the petition has
" been advertiséd, on the ather hand; the C6mpanjai'
" no longer has the fightlto have it dismissed
bi-satisfying only the claims of thé-petitiﬁﬁing
creditof; .any other créditor:may.apply to be-
substituted as petitioner and may seek to ﬁaﬁe_
thé compaﬁY'woﬁnd_up on the origingl petition_;i

as amended.

(iv) Once an individual,&ebtor ié adjudicated
.pankrupt, hié insolvgncy is treated as having
 / . f o _ . commenced on the'datg on whiéh'hé cdmmitted
| the act of bankruptcy on which the petition was
founded. In-company winding up,.this concept

is unknown; once a winding up order is made

et Bedin iion i e

against a company, its insolvency is treated
as having commenced on the date on which the

petition was presented.
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4. In seeking to devige a unlform nrocedure,
5 B thezefore, we have been faced w1th.the tollowing
o -qgestlons '

{i) what should,be the nature of the
applicant's campla;nt? Should he be requlred
to allege that the dehtor is oxr was at same -
past date insolvent; or merely that he has

- failed'to pPay a debt presently due to the .

-applicant?

1ii) should the applicétion be advertisé&;
" so that the proéeediﬁgs may bé conducted on .a
CAilective basis in the presence of the bther
creditofs; or should they be conducted, llke

' ordinary lltlgatlon, on a one-to—one basis? -

(iii) should #he debtor be permiﬁted'to hével
~.the proceedings dismissed by paying the deﬁtT
' due to'the.appliCanﬁ, and if so on whﬁt ﬁerms?

Or should the other creditors be entitled to.

intervene°

(iv) should an insolvency order be based on
the debtor's insblvency,'or on his failure to

pay a debt presently due to the applicant?"

S

(v) should somé date prior to the initiatiqn
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i y . of proceedings be identified as the date om -
which the debtor became insolvent, with a |
view to setting aside all subseguent

- transactions?
'5: Underlying these questions is a nore’
fnndamental one: whether insolvency proceedlngs
Caplicsively
,ought to be regardedzas a collective remedy sought
by one creditor for the benefit of all;' o;_whether;
sand if so to what extent, they.ﬁeQ also.prQPErly be

. ‘regarded as a form of executlon sought by a credltor

whose primary aim is 31mp1y to cbtain payment of

the debt due to him. Allied to this is ancther
guestion of fundamental poiicy- ‘whether the ulllgent'
‘creditor who is active to recover the . debt due to
'ihim ought to be alloWed to retain the frults of

‘bis diligence, or whether hlS attempts to. galn
-priorxty over other, less dlllgent, creditors in

‘the event of the debtor's insolvency, should be

MR ‘frustrated.

B - . These are quest ons which have faced us

-again and agaln in the course of our dellberatlons.

anr'attltude to them has influenced many of the
Tr recommendations which are to be found in later

Chapters of this Report. We are convinced of twb

i e et

i : : matters. First, we are satisfied that the'present

ST S AT T RN
.
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prooesses of execution are so inedequete that
bankruptoy and winding up are increasingly-

resorted to as the only effective meens of enforcing
'money Judgments._ In these c1rcumstances, ;t is
unrealistic to place obstacles in the way of the
debtor's payment of the debt due to the applicant,
and unfair to the diligent creditor to deprive him
of the.payment which it was his object to otta;n.
Secondly, we believe that allJattempte‘to identify
‘a particular point of time prior-to the commencement
of proceedlngs as the moment when the debtor became
insolvent should be abandoned.

7. We have designed our proposals for =a
unified s?stem with these principleS"in mind,

At the outeet, we intend the proceedings to be
strictly on a "one-to- one" b331s, with no _
_advertlsement and no pub11c1ty,and with every
encouragement to the debtor to ootaln the dismissal
of the proceedlngs by paylng off the appllcant

If he fails to do so then the application will be.
advertised and tne proceedings will be continued-

on a collective'baeis in thebresence of all those
credltors who wish to attend. Only from this moment,
when the proceedings become “collect1v1sed", will
the debtor fall to be regarded as an 1nsolvent.

‘Thls moment, whloh is of crucial importance to many

. of our recommendations both.in this and other
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Chapters of this Report, will be that of the making

of a "Protection Order™.

2. - Acts of bankruptcy

8. - We propose the complete*aholition of the

.whole concept of the act of bankruptcy. Under the

present law, there are no less tﬁansixteen differént'
acts of bankruptcy, or seventeen if the notional

act of bankruptcy introduced bf the.quérs of
Criminal Courts Act 1973 is included. ‘Most of them
are obsdlete or obsolescent; thgir abolition ﬁill

greatly simplify and modernise the law of bankruptcy.

- With tﬁe'exception of the debtor's failure to'compiy

with a bankruptcy nbtice, none of them was-néeded
in-order to\enable a creditor to present a bankruptcy
petition inra proper case. Evefy creditor who
wishes_to initiate insolvency proceedings against

a debtor must allege and pfbvé that he is a creditor
and, except in the cases of future and contingeht
debts, this involves allegingland proving that the

debtor haé failed to pay a debt presently due to

thé appiicant and not bona fide disputed on

. WM ek o Ll e ee
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reasonable grounds. S&ch-failure on the'part of a
corporate debter ‘has always been sufficie_nt to
justify the conc;;sion that the debtof is insolvent
dnd ought to be wound up. - Special provision is
required for the comparatively rare case of the
contingent or prospective creditor, but subject

thereto no other evidence of insolvency is needed.

* We have reached the conclusion that these principles,

modified in accordance with'our'recommendations,

are appropriate for 1ndlv1dual as well as corporate

debtors°

9. CT The‘elimination of-the' doctrine ofrthe-
act of bankruptcy, however, is.not merely alQuestioh_
of modernising and-simplifying the grouhds upon -
whlch a creditor may 1n1t1ate 1nsolvency proceealngs.

It represents a fundamental change in the law.

. of bankruptcy w1th-far—reach1ng,consequences. . No

creditor will be able, or need, to rely on the
debtor's failufe to .satisfy some other creditors
cemanicn and.
claim; no credltorzrece1V1ng payment of a debt
lawfully due to him will be concerned whether the
debtor is able to meet his.other liaklities: . for
the éoncept of the "available act of bankruptcy”
will disappear. If a Profection Order.ie made, #
ﬂe—dﬂmﬂﬁeﬂe—hﬁ&e w1ll have J.mmed:l.ate
effect, but there will be no “relatlonback" either

to the date on which the application was made, or to
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any earlier date; ithé debtor's imsolvency will

e bl e e e e

be treated as commencing om the date on Wblﬂ#ﬂne B
" Protection Order is made. o | '
- 3. o Groumds om Wh:m:h am :msml'vency
o _@pplication may be made
10. We pmp@se that in fm:mre tzhe sole g:rwnnd
wpon which the Court may make anImsu]Lwe.m:y @rder |
in respect of a debtor, whether individual or
eorpomte, a.nd the sole ground mpon which an
application for such an Order may be ma:ﬂe by a
creditor, will be that the debtor is imsolvent amd .
unable to pay his or jits debts- Where -the
application is made by a creditor,, the debtor w:‘-LJLEL'
.hedeemedtobe msnlventamﬂmabletnpaym:nr
its debts:- B '
- {a) Where the apphcant is a ]]uﬂgmem‘: credm.tor
towhmthedebmrzsmﬁebteﬁmamm '
- respect of a 3uﬂ:_:;ment debt of mot less than
the prescribed » Dot being the subject
a stay of memﬁ.on, ami ‘the debtor. has failed
to pay the same;  or
(f:} Where the apglicantls a creditor to whem
I | | ‘
o ! !
iR | § !
I
: | ? |
| I




upon a judgment debt.

the dehtor'ls Indebted in a sum of not. 1ess
th&n the prescrxbed amount, being .a deht
presently due andupayable and not known to
be bona fide disputed. by' the debtor on

reasonable grounds, and.the debtor has falled

fta pay the same after service upon the . debtor

or the debtor's agent not. less than 21 days

before the making of the insolvency applieation '

of a formal demand in writing for payment;

or

{c) Where the appllcant is a contlngent or_”

prospectlve credltor to whom ‘the debtor 15 or

may become 1ndebted in a sum of not less than

the prescrlbed.amount, being a debt not yet

presently due and payable, and it is proved

- to the satisfaction of the Court that the
debtor’'s llabllﬂles, 1nclud1ng contlngent
and prospective 11abiht1es, exceed the )

debtor's assets.

i1. . A judgment debtor is not entltled to any

notice reguiring hlm to .Pay & money judgment, and

accordingly we do not propose that the service of )

a formal demand for payment should be a pre—condltlon

for the making of an 1nsolvency appllcatlon founded

- Where, however, 3uagment

.has been entered in default, and in other similar

cases, it would often be prudent and comﬁercially

L T e v an
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' sensible msmeamnmwwhefnm
Mmaking an insolvemq application, Fallnre io serve
anaﬂequatemtlcemammseshmlﬁ '

:imourmew beamtmrmbetakmmmﬂmhcn

_ J:yﬂneCmrtattheheanng parumlaxlyomany
'glns!:mnastocums- '

I2. . 'Wnezeﬂmedebtmwhlchtheapphcam«m

'jsfomﬂedlsmtaﬁebt,mpzumsethat.
the sexvice of a formal written demand Eor Paymen't

should be an essential regnirememt. Se.m.oe should -
be effected persunally or by Tecorded ﬁehverv

detter. _ The mtncashnm]ﬁnﬁncate bneﬂy ﬁne o

" possible comseqnences of ignorimy it. Its
Purpose is to give the debmr an opportonity either
topaytheﬂebﬁ@rtuﬁamyanyhablhtytodosm,
with reasons. We are firmly of the m‘iew'th_at the -
pa:esent rule, that insolvency proceeﬂlmgs mmst

mot be bronght on a dispoted debt, shmuld he
retained, The Insolvency Court iz mot the Pproper
formm for trying a disputed debt. mapphcant |
‘t&orehes @msmchadebtmll nskhavmghls

- @pplicatior dismissed with costs and, im appmpnate
cases, an intmiry as o damages.
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4, . The new unified procedure

(1) Creditors' applications -

13. . We Propose that the follow1ng pProcedure
should be adopted in the case of every application
by a creditor, whether the debtor be an individual
or a company;— '_ "
(1) the crediﬁor will file in the appiopriate
Ineolvency.Court a simple form of Insolvency
Applicatlon, which will replace the present

petition;

(ii) the Application w111 contain the hames
and addresses of the creditor and the debtor,
and will set out the details of the debt on
which it is founded and the grounds upon which
it is alleged phat the debtor is insqlvent;

m(iii) the Application will be supported by a
formal Affidavit sworn by the applieaﬁt'or a
—duly\authorised officer of the applicant

verifying the facts stated in the Application;

{iv) court officials will no longer be
required to satisfy themselves that the
Application is properly founded and supported by

thehecessary ev1dence before allowing it to be
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filed and issued, though in a proper case ‘where
the Appllcatlon is clearly'defectlve (far'
example where the debt on which it is. founded
is below the prescrlbed minimum) they~w111
gnntlnue to have power to reject it¥;

(v) the Court will immediately fix a date -
for the first hearing of the Application
mot less than [14] nor more than 1] days

after the filing of the Application;

féi)-a sealed éopy éf the épplication _
engprsed with the daté'of the'first_hearing
will be issued to the appiicant by the '
Court aﬁd served by fhe applicant upon the'
debtor or thé'debtor's agenﬁ. : Sefviée.must

clear
be effected not less than [10]/days before

| the date fixed for the first hearlng, and

‘may be effected personally or by recorded'f‘

i

delivery service at the debtor's 1ast—kncwn

place of residence (if an individual) or

TN

registered office (if a company) or place,of'

business (if a trader whether individual or

corporate) ;

(vii) the copy of the Application served on

the debtor should be endorsed with a notice

R e e e L

e b
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. the heanng the debtor gither (a) pays the

debt stated in the Appl:.catnn in full together

with a specified sum in respect of costs or
{b) filas 4 defence to the Application sett::.ng
out fully the debtor’s grounds for dlsput:.ng
it;

{viii) the not:.ce endorsed o’n the Appllcataon
should a}.so contain the information +that the
debtor may, in l:l.eu of a defence, f11e S
s:mple form of admission of 1nsolvency ‘and
'request an :umned:.ate Protection Order, on
receipt of which the Court will forthwith
make the Order, vacate the date fixed for

the hearing, ana notify the applicant creditor.

2. _ Debtors' applications

14, We are firmly of the view that, where
approprlate, debtors should be encouraged to file

their own applications, and that the process shbuld

L K e asgac
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-be a2s simple, swift apd cheap as can be devised.

It is also essential in the case of the mrmrate
debtor that the Prccednre shonld be the same as i
the procedure by which the @fan §
Administrator may be dhtained (see Chaptar R PR
Accordingly, we propose that im fotore the )
unified procedure cutlined below shouid be aﬁopteﬂ
and should replace the several code.s now in force.

15. {a) Individual debtors
(i) the debtor will complete and sicon a - |
short statement acknowledging his ].msmlvent.y,,

: ].:i.sta.ng his principal creditors and the anounts
believed to be doe to them, descnbmg hi=
principal assets, and requesting the making

- of an immediate Protection Order. - The

".ﬁ:aéement should alsoc cumta:m a short
exélamaticn of the grounds mpon which a'.IDé‘bts
Arrangenment Order is comsidered to be :.maypmapmate.
'.‘l'.he statement meed not be supported by an -
affidavit vex:.fylng ity

(ii} the debtor will cause a copy of the
statement to be dellvereﬂ to the appmpnate
Insol‘vency Court;

(i.ii) ©on receipt of the statement, the Court
w:ll make an immediate Protection Order.

o

- pRsea
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.seekamAﬂmJ_m.s_tratlonOrder)rthat:.s o

‘ - {b) Corporate debtors

ti} the board of d&irectors of the debtor
COMPANY will formally resolve that tha campany

- dis insclvent and (unless J.t is proposed :to

expedient that a Protection Order be mads, o

. and (in any case) that the appropriate meet:mgs R

of members and cred:l.tors be convensds

{ii) the resolut:r.on will also state wheﬂ:e:r:
the hnar& propose to recommend a t:ompnl-sory
winding up, a voluntary liquidation of assets
ar ti:e makmg of an Admin:.strauon Drﬂer-

{iii) the resolution may but, except where it

is proposed to seek an Aﬁmi.uistratio.n”()rder,'

~ ‘peed not nominate as Administrator some person .

qualified to act as such;

~{iv) the board will cause to be delivered to
the approprlate Insolvency Court a cartlfled
copy of the resolution together with a J.etter
s:.gned by the propcsed Adm.uu_strator (if any)

exoressmg his w1lllngness to accept the -

_ app01ntment-

(v) on receipt of the certﬁiied copy of -

Py
PR S
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théexesolutienstheVCourt will (uniess an .
Adninistration Qrder is'sought) make a Prcteccic;
Qrder and appoint as Provisional Admin:i.-s*l:racor
the person nominated by the board or, if-hcne

has been nominated, the Official Receiver;

{vi) the Provisional Administrator will
' proceed to convene the necessary meetings of
members and contributo:ies..
. . \ . . . .._. -
17- It :i.sr a :g:g‘;g;gf;a_l pr:.nc:.pJ.e of the
. 8ystem we propose that in every case, . whether the
debtor be .an 1nd1v1dual or a company, and whatever
the character of the process which will ultlmately
. ensue, the first step will be to obtaln a Protection
Order and the appointment of a Provisionsl Administrator.
It will be his responsibility to convene the- necessary
neetlngs, at whlch the type of lnsolvency process to
‘be adopted will be decided. In the meantime the
i Protectlon Order will mark the commencment of the
1nsolvency, and by freez1ng the position will. ]
afford_the‘debtor the necessary measure of brotectlon

while the credltors are notified of the position..

18. It follows that the present system of
creditors’ voluntary winding up, in which the Court
normally plays no part at all, and in which the

i ) commencement of the 11qu1datlon is the date of the
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'members' resolution, will be teplaced by a new

system in which the Court will -make a Protection

Order, and in which the commencement of the llqulaatlon
will precede the convening of the appropriate meetings.

It is to be expected that oﬁr;proposal to inveolve

the Court, hewever slightly, will arouse some ': N
ill-informed criticism, but we regard it as |

indispensable. In an’ attempt to allav anx:Lety, we

“ stress the follow1ng-—

(i}'the decision to initiate some form of
1nsolvency process will remain, as at present,
that of the board of directors;

{ii) the &ecision whether the company sheuld
be‘wound up and if so in what manner will -
remain, as at present, for the.members and

creditors to make;

]iii) the involvement of the Court will be
-minimal; being limited to the making of a
formal Protection Order and the confirmation of

the company's nominee as Provisional Administrator;

(iv) the Official Receiver will play no
st
parqgwhere the board fail to nominate a

preposed Administrator;

[{v) it would be inconsistent to require a

3
‘.“';"v -4
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Court Ordef for the appointment of an
Aaministraﬁor_where the company was éeeking'
to be placed in Administration; but to
dispense with the requirément of a Court Order
where the company was seeking the more

serious process of liquidation.]

19. We hﬁve'received a considerable body'bf
evidence critical of the presént %aw applicable to
creditors' voluntary Winding up, and in particular
of the position during the period which must elapse
bétween-hé convening of the necessary meetihgé and
the passgge of the resolution to wind ﬁp-which,
under the present laﬁ,'marks the commencement. of
the liquidation. buring this period, while the
directors remain in control, tﬁe_company's-assets

and the interests of the creditors are most _

.rinadequately protected. Many of our proposals,

particulérlj those dealing with securities and
uncompleted executions, will make the problem

worse, hot"better, if the present procedure for

- placing a company in'creditors‘-voluntary winding

up remains unaltered. We are in no doubt that,

if our other proposals are accepted, it is essential

-that notice to the creditors of the company's

insolveﬁcy should follow, and not precede, the

commencenent of the insolvency and the appointmenf

of a Provisional Administrator. We also believe thét,

[otron 5
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if oui: proposals are adopted, they will meet the
many criticisms of the‘pré.sent procedure which

have been made to us.
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CHAPTER 5

The assets aveilable for dreditérs;

5els | Before we con51der uhe question "what should be done with the
debtor‘s assets; s W€ must con31d°r what are, or ghould be, the
asset5 aVai1ab1e for letrlbutlon among his credltqgs, In this
field' thé position underéthe present law differs 51gn1f1cantly
between the provisions of Deruonal banhruntcw andmthose of comnany
w1nd1ng-upg

5ele The assets preceﬁtly "available” under each kind of

1naolvency fall into threq ee%egﬂriEﬂ—tiﬂ&wM:

Thire are i L o
Class l)1 e aqsebq (subgect to the Imxceptions stated below)

which are actually Lnétpe debtor's possession when he becomes
banqupt, or, if =& co@pény when it is wound up, and which are
his property; these iﬁblude net only physical or "tangible"
asseﬁé, land, factories, houses, plant, meterial snd "goods”
generall s Duta"lntanglble” asgets such as bodk debts (due in
the course of traae),.other debts, rents T’oyezzlvbj'.es, patents

and other rightes to recelve oY TEecover money, 1ﬂcludlng rights

of action to enforce clglms to money or to recover desuages.

Ixceptions (a) OF the;a%sets of this description, some, though

physically in tThe debﬁo}‘s pogssession and ostensibly his
propepty, no longer ”belong” to hiﬁ, for he has mortgaged or
Qhérgéd them to other p?rsons, or has sold or otherwise disposed
of.thém without delivérﬁng them or (if they are intangible)
without conveying the:legal titlg; |

(b)_Other such asset&}in'the foru of tangible assets, (which we
will call "goods") su¢h ag plant, raw materials, semi~finished
orifinished goods, anﬁ in the form of intangible assets whieh
such.as book debbs, aithdugh in the debtor's possession and
qstensibly his proper#y, have not ypet begun to "belong' to him;‘

this'arises where the;goads have been acquired by the debtor

T T IC WS 1 CUTT 0T T T TN T
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either under a contract of ssle under which he will not becowme
the “owner" of thse goods until those godds have been paid for
or all the goods supplied to him by that seller have been paid
f&f;1(this doctrine iz called “reservation of title", or
sometimes "the Romalpa doctrine“.aﬂd is considered in
Chapter below). = Where this srises, the proceeds of ssle
mf-thé goods in the shape of money, received (and still

- traceable) or to be recéived by the debtor from his customers
ﬁay:bé claimeble by the vendor. There is‘aﬁ,excaptian to
ﬁhia Exeepti9n, in respect of the doctrine of “repubed ownarshig;

epplicable only in personal bankruptey and considersd below,.

f(c)"The ﬁ%btcr way slsoc be in possession aﬂéjaﬁtensihly the
aﬁnar of goods leased to him, or being bought by him under
hira'purchase or conditional saole agreements, under which the
debtor ox bis trustee in liquidation has no rights of property
iﬁ them, or only those restricted rights of property, in
.ac¢ordanne with the relevant provisions of the Consumer Credil
Act, 1974 and of the Bill$‘@f Bale Acts 1878 - 1882.
| Thee |
Class (2) Athe assetg'which}althaugh not in the debtor's
posseséien and not his property when he becomes bankrupt or,
@f:a.camgany} is wound up, were his property a% an earlier
date, and have been either disposed of by him, or seized by one
or more of his creditors sinee that date. Uhder {he exigling
law, some of such traﬁsactions, either of disposal or of
seiéure may be set aside on the application of the trustee in

" bankruptey or the ﬁiguidgtcr,-sa that the value of those assets

¢can be recovered for the benefit of the debtor's creditors.

~ Thaet earlier date varies widely as between bankruptcy and

winding-up, and according.%o the different classes of transaction

ffeded. It may be the date of t entatio it
% de | t may be the date of the presentation of the petition

(fer_hankruptqy or for winding-up), or it masy be a still earliier
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daﬁé, #uch-as the commission of &n "act of bankruptcﬁ", or a date
when tﬁe debtor was plainly insclvent.  These periodﬁ, ranning back
from tﬁa date of the bankrupicy or the winding up, to some earlier
date, durxng which past transactions affecting the debtor's property
may be sought to be sebt aside, are celled "pericds of relation
back”, ;aaﬁ the Committee has given close con51deratmcn t¢ the
yr1naiples involved in the "relation back" caﬁnept, and they are

dealt with in Chapler below.
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;i
The éssetsjévﬁilable for creditors.
I'4 ;

5.1. ﬁe@%re we consider the guestion "what should be done with the

debtor's assets?", we must consider,what are, or should be, the
assets available for distribution among his creditors. In this
field, the position under the present law differs significantly
5etween the provisions of ?ersonal bankruptcy aﬁd those of coupany

winding-up.

5.2. The assets presently "available" under each kind of

insolvency fall into three ea%egefies4iﬁ&um:

These are .tre-iadl' " _
Class (1):}‘!he assets (subject to the Exceptions stated below)

which are actually in the debtor's possession when he becomes
bankrupt, or,(if.a company)when it is wound up, and which are
his property; these include not only physical or "tangible®
assets,~land, factories, houses, plant, material and "goods"
generally;‘mﬂiﬁgntangible" assets such ag book debts (due in
the course of trade), other debts, rents, royalties, patents
and other rights to receive or recover money, including rights

of action to enforce claims to money or to recover damages.

fxceptions :(a) Of the assets of thig description, some, though
physically in the debtor's possession and gstensibly his
property, no longer "belong" to him, for he has mortgaged or
charged them tb other persons, or has sold or otherwise'disposed
of them without delivering them or (if they are intangible)
without conveying the legal title;

(b) Other such assets in the form of tangibie assets, (which we
will call "goods") such as plant, raw materials, semi-finished
or finished goods, and in the form of intangible assets wirielr
such as book debts, although in the debtor's possegsion and
ostensibly his property, have not et begun to "belong" to him;

this arises where the goods have been acguired by the debtor
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éither uﬁder a contract of sale under which he will not become
the "owner" of the goods until those goods have been paid for,

or all the goods supplied to him by that seller have been paid
for, (this doctrine is called "reservation of title", or
sometimes "the Romalpa doctrine™ and is considered in

Chapter " below). Where this afises, the proceeds of sale
of the goods in the shape of moneg/'received,(and still
traceable) or to be received by the debtor from his customers
may be claimsble by the vendor. There is an giception to

this Exception, in respect of the doctrine of "reputed ownershipf

applicable only in personal bankruptcy and considered below.

(¢) The ﬂebtor may also be in possession and ostensibly the
owner of goods leased %o him, or being bought by him under
hire purchaée or conditional salelagreements, under which the
debtor or his trustee in liguidation has no rights of property
in them, or only those restricted rights of property, in
accordance with the relevant provisions of the Consumer Credit
Act, 1974 and of the Bills of Sale Acts 1878 - 1882.

Theseave " ,
Class (2) Al@hﬁ/assets which,although not in the debtor's
possession and not his property when he becomes bankrupt or,
@f a company) is wound up, were his property at an earlier
date, and have been either disposed cf by him, or seized by one
or more of his.creditors since that date. Under the existing
law, some of such transactions, either of disposal or of
seizure,may be set aside on the application of the trustee in
bankruptcy or the quuidator, so that the value of those assets

can be recovered for the benefit of the debtor's ereditors.

That earlier date varies widely as bebtween bankruptcey and
winding-up, and according to the different classes of transaction
gﬁgeggd. It may be the date of the presentation of the petition

(for bankruptcy or for winding-up), or it may be a still earlier
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date, such as the commission of an "act of bankruptcy!, or a date
when the debtor was plainly insolvent. These periods, running back
from the date of the bankruptcy or the winding up, to some earlier
date, duriné which past transactions affecting the debtor's property
may be sought to be set aside, are called "periods of relation
back"; swé the Committee has given close consideration to the
principles involved in the "relation back" concept, and they are

dealt with in Chapter below.
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B T \ TEE INITIATION OF INSOLVENCY PROCEEDINGS

Tela For historical and procedural reasons which

have been described earlier in this Report, there existé in the
pfesent law and procedure governing the various types of insolvency
proceedings ~ by which is me&nt, as has already been made clear,
every kind of procedg&ing dealing with the affairs ofzn?insolvent
debtor, = a very considerable differ@atistion beﬂtween the

limited company, i.e. the ¢orporate debtor, and the individual or
personzl debtor, or partnership of debtors; Similar differences
exigt in the case of certain insolvency modes of regulating both
types of debtor, in particular circumstances. Examples of

these differences, and indeed anomalies, have already been given

in Chapter above,
4 PY= The second of our Terms of Reference reads as
Wt follows: ‘j;éii) to examine the possibility of formulating a

comprehensive insolvency‘ggﬁtéﬁaand the extent to which existing

procedures might, with advantage, be harmonised and integrated."

mu sk | :
In pmrsuit of th@t we have had to conssider with

"

great care, and with the assistance of our Consultees, what are
"ihe existing procedures" in the case of each type of insolvency
proceeding, to what extent their differences are 31gn%g£tcant bn
¥heir social or legal#nontent, and how far it is not only possiible,
but 1ndeed necessary, to harmonise and integrate them. We may

illustrate this problem by the wesy simplest examplesy A man, Mo Fﬁfﬂ»qﬂﬂ

alone or with his wife, runs a shop or small bu51ness as an

whose affoary (4 and
individual trader or trading partmership, who when hé or they fail

‘,qvu ff.!-ﬂ
in business, administercd in bankwuptgy by meang of a bankruptey
Aire o
petitien, pregfented agalnstf?hem by (almost invariably) an

fredatt

individual creditor’ whieh petition is heard in camera, without

advertisement or publicity, unless and untiyé Receiving Order is madee®

Ef, on the other hand, he, or they, have been trading as a limited
L\-L‘

company, = having maybﬁino more Jhan two one-pound issued shares,

and mavbeﬁoke director;;énd that company fails, it is groceeded against

- e ]
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by means of é winding-up petition, advertised both centrally and
locally,and heard in open court, with the potentizl participation

o fusad )
of as: many of the company's creditors as have seegﬁﬁhe advertisement.
In our studies of these mﬁtters, we have termed the former procedure,
that of the prewsent ban%ﬁptcy law, the "one~to=-ohs' basis, and the
latter, under the present winding-up law, the “collectivet{brecédﬁre;
we refer to the progreses of an insolvency admiqistration apprieatien
from the former stage to the Iatter as & becoming "-ollectiﬁiéed".
.In all our thinking, we have had to remind ourselgei%ggﬁ%l%he whole
purpese of any insoivency adminisgtration haps always gadn, from

earliest days, the collective realisation and distribution of the

iy

&

. S
debtor's assets among his (or its) creditors generally} éutijust as

it is the duty of any insolvency code to do justice as between'ﬁab

debtor and ereditors generally, so it must alse do justice to the

A
debtor himself, and as between the debtor and society as a whole.
own
1¢3. In ouf/opinion, as well as under the guidance of the
-
W
Term of Reference we have guopjed above, we have to examine, value

. £Xﬁﬁ£
and where necessaryﬁ;efashion the manifol@Aproc dures into one

Just @nd logical whole, « a=n Insolvency Code which applies equall?}
4 %nd so far as praoticab%?/identicall$ to dsbtors of every status,
as well as to creditors of every status. As we have described ehove

in the—precoading Chﬁpter*ﬁ I“The Credit World", insolvency ?ﬁuéﬂiﬁ
rasent

in all casesT? personal, and alsc a social, disaster for the debtor,
whose ripples and reverberations spread far and wide, both in the
personal and in the corporate fields. It was net without reason
that those who fashioned the original Bankruptcy laws and procedutes
providedAgggsbankrup;;zéProceedings, inhially by}:ebtors sSummons

and then by petitioniéia be heard in privabe; oy very recently,
théﬂnecZﬁzﬁﬁy for this was emphasised by an appellate bankruptcy court.
1.k4. When the winding-up procedure was devised for the pumpose

ofy in effect, "making limited com?anies bankrupt", under new and

paiopa
different statutes, which borrowed somz% whéle discarding othe%f

TR T T T T T T T T T R T T T PN [ e e e prem——



portions/of the hankruptcy code, the mode of proceeding was, as we

have just described, the presentation of a public and advertised

petition for the "bankrupting® of the company. Such advertising,

and such public hearing, of the petition was of course in one sense

the carrying out of the first of the purposes of insolvency, namely

the participation of all credltors in the proceeding; it was however
bl il priobable

in another sense calculated to effeeb-bhe/destruction of the company

as a going concern, albeit at the instance of a single creditor.

Tt must of course be borne in gﬁind in any such analysis and comparison

thatfuntil late in the 19th century,

- business was carried on, to a very large extent,on a personal or

partnership basis, whereas the limited company tended to be fmsmd (- ;wﬂi
to a substantial extent i& the £iedd-—of enterprises of large proé?tions.
Our Vicforian grandfathers were not likely, we think, to have felt much
meed to concern themselves with the corner shop as a limited company
undeftaking; they had enough probiems dezling with the administratiog
in insolvency of massive trading partﬁerships, with linlimited, or largely
unlimited liability, whese litigious misfortunes help to fell the

QW&{hmuﬁ~v%@
pages of the Law Reporiss They a&a—immzkmm;ted comFanies too,

]\Wmu&
or wess votil the incidence of corporation tax tempted some of them
pastures
back to the/imxidx of unlilited liability. With the recent increase
in the permissible number of partners in partnerships, and the
consequent creation of firms of enormous proprtions, for example in
the professions of solicito¥s and accountants, the social, as well as the

legallbalance has begun to tilt the other waj. Joseph Green Ltd.

our corner shépkgiggagaecer, will have its failgre administered by &
~

winding-up petition, whereas Green, Black, White, Brown & Co., the

eminent firm of purveyors of professional services; will maww((if it is

not disrespectful to contemplate it) have their failure.édministered in
the bankruptcy court. Whether that court as at present constiiuted

Al ek VT )

could,cope with the bankruptecy of &
. N @n LAY .a A

partnersy we take leave to doubt. ©n the other hand, such an entity

A
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4.

[+
seems hardly suitable litigation-fodder for a public heging in open
Fa¥

( .
CUturvae

Ta5a It seems to us, in the light of the foregoing consideratioas,
to be necessary to rethink the whole insolvency procedure, from the
point of the initifition onwards, with a view to unifying it into one !

Oik»zuimﬁﬁég
&hig&i%ﬁaﬁk ode, In arriving at this decision, we have to
tud}w{ugmg

come down unequivocally on one side or the otheiof the two seensaws,ﬁ,%ig

g%{,%d‘tk Vg JF— tf‘ A \.-rb(‘?

Mone~to=-one" ortcollective’, andj:1n camera" (i.e. in Chhmbers,from

which the other creditors and the public are excluded) or in open

wi T QQNﬁ%
(n Ve Boan t’L

court. We have decided these questions in favour of the inffial

process being in all caffes on a one-~tow-one basis, and in all cases b@hi%

4 heard intially in Chambers, @ﬂu4L__gHms_mhezeﬂihe—nambepsqxt,

YU “E FWW%kiwv ﬂ74£Q. &wvd»a&mﬁkﬁ dﬁikb%&gg

1 It 13/1 Tyl :—-w—--!:,_.-__i 0
T revy ol

endeavoured to éevése]our ynified system for the initiation of

that we have

every type of hjsolvency proceeding, which is described below. It will
i \ =
[not necessarily apply to "voluntary insolvencies; nor to very small case
A
The New Procedure

2.1 The term Mpetition®, am at present used to desnrzb%ﬂ'the

> - - 3 3 9&_“&.’
initiatory process in both bankruptcy and winding-up, wgiigbe re?gced
by the term "insolvency application", whichﬂwe shall employ in what

follows, with the "petitioning creditor ¥ being termed "the applicant

¢
creditor'. The term "debtor" will refer to every typ%ﬁ'whether

pndividual, partnership or corporate, and for convenience we shall

ol - oa
refer to these different debtors a2 as "he" or “his"’ V6 Pt iu
A"

g/ @H\ﬁﬁw
Cela . Although every bankruptcy and w1nd1ng~up petition has always
ofessing '
had to be, based on a debt, ing certain characteristics, no

. %W@ h&% Cﬂfﬂ: é Y
petition eeulﬁﬁbe presetited 1n bankruptcy, for several centuriesfuu%;

without the proof by the petitioner of oné’or more "acts of

bankruptcy. in winding-uf, however, the prerequisites

o ————— T T T S (T T TR T T T T e T e T



which%
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S5e

»

! &Qfﬁgw M@n
zife much simpler and less rigorous, being directed,

U it e e juipd

- as wereﬂacts of bgnkruptey - to\establlshkﬂﬁit e Bnsolvency of

for .

the company, but comprising no more than (a) the non-payment of

a debt of , specific sum for a specific time after formal demand, pr

(c) i

(J: an unsstified execution, of/PrOOf that the company was unable
to pay its debts, including where approprifdte its contingent or

prospective debts&or liabilities. The prereq'uisite% in

Ao g! gz s vt
bankruptey, gf/ oof of aﬁyantiof bankruptcy (of which thereﬁﬂ&re

no less than %§1ﬁteen) hage become encrusted W1th a large amount |

. %f?? 4’ »M:;a his JAi ﬁ%ﬁﬁ"‘* 1»
of case-law,faqﬁ ever the centurle ven

/
as recently as k973, when the invention oiicrlmlnal bankruptcy™

: ptladnd L nes gine , ue TRAL The
(discussed in Chapter or Appendix )neeess&%&%eé?aﬁ order of h}w%ﬁ

é%crlmlnal 3ﬁﬁg§"c@a§gﬁg a convicted person to be treated as if

he ter—-she)> had committed an act of,hankruPtcy at that moment. %k Led
(T

The strictness of proof of at least one act of bankruptey %as often

a loophole for an mwtherwise unmeritorious debtor fo escape

had its origin in what @ called the Nguasi-crininal® chavacteristics)

bankruptcy ¢ though very many bankruptcies are nowadays
v
founded upon "hankruptcy notlcefﬂ, which resembleg¢the 'statutory

EVi fudn i Tites avz Ve
notlcef" in winding-up, thgg—ape—m&e&—meygﬂgtrletly construed, and

not infrequently trip up the uvwary creditor or his solicitor, and Hﬁ%

ﬂﬁmmwuu W@n/y%f%wahﬁxava

algo ne<c

&

fotal

2e3 We have. therefore ~deecided—Ho propose th%\abolition of

acts of bankruptcy in relation to bankruptcey proéeedings, and to
adopt, for all proceedings by way of insolvency applicationaa
simplified version of the present winding-up prerequisites, which &

Like—the —Iatter-- are designed to nroduce a prima faciie proof of

"*?r»m:?«:'
insolvency, with which the debtor canm téke issue, in the formﬁ;w&?nmwux
btrniartatt
we describe. We wouﬁd observe, in anticipation of ou¥ later

dlscu551onfthat the elimination of acts of bankruptcy rem%yes
i ;‘g:’_"__"_lv_.‘—anﬂ:a Epoiam e, ! ﬁ

the basic "anchor" of the trustee's title, jéke "terminus a quo' from

ﬂpis title generally commences, and we shall require to provide

T T T AT T AT T T AT Y T S N e AL T
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6.

an alternative system to the "p ?rlod of relation=-back" to &gk Ay ;aauf

oy gl cm.i@i./

act of bankruptyyﬁgew-; the Bankruptcy 4ct, and}téxﬁwfﬂk f@

a much lesser extent)in winding-up to the date of presentation of the

winding-up petitiong this result we propose to achieve by what

we shakl later,he*descri%fﬁ% as the "claw=back® prov151ons, whlch :
A

ofiﬂ &1»

are-to—éntitie the administrator of the insolvency administration,mﬁgﬁﬁﬁg

to set aside antecedent transactions which may be deemed to have
been Aetrimental to the creditors.

M\?./VV ‘M"v?ﬁ%%ﬂw; M 44»#'2-—3‘“{’1/ [~ /

2.k, What therefere should be the criteridn of that state of
for

ingolvency which justifies a creditor in applying/and the court in mﬂ%«wT

z&p@%ﬁiﬂg}the discipline of insolwventy administration%” H=ds—ptain—

st
that khe criteridoh must not be %o/ severe, as as to discourage the

&

enforcement of Jjust debts, nog/%eﬁ lax, ®e as to encourage indignant &w

fm«‘ﬁ/&ﬁ’!} o [hese
mallclous ex merely "on the make'" ersdifmms from commencing unjust-
ijbwwh&
ifiable proceegings, or proceedlngs on finliquidated or unenforceable
chs oo Cutinci

debts. Our ehe%gﬁbls S the non-payment of debt, which
i

fulfils one of three prerequisites outlined below, -infc

ich the debtor has an adeguate
opportunity of defending himself against an insolvency order. -
‘sﬁﬁgtaﬁae?-ihis to a large extent reproduces the present position
& g Cgnedi s
in bankruptcy, #wfthe case of the non-payment of a bankruptey notice
foundeé on & judgment debt , ¥nd in winding-up, in the case of the

non-complignce with a statutory notice in respect of any debt, or

the mere non~payment of a judgment debt or, in modern usage, any

reasonably undisputed non-judgment debt. _gyt these categories of
debts are not exhaustive; justice may demand that a debt should be
a permissible foundation for imsolvency proceedings, even where it is
not yet dde and payable, or is otherwise coantingent or prospective,
the recovery of which when due and payable may be established to be
at risk, or -~ to use a recognised legal term, - "in Jeopardy'.

Aot

2.5, Such a jurisdictio%iyardly exists at all in bankruptey,

¢

Eﬂ? M’\/Lﬂ c_p_é}uﬂ-e, B gor w.'-/ i\
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g

exqeptqwhere g still current bill of exchange becomes immediately

payable by virtue of the commission b¥ the acceptor of an act of
W‘i"b"]
bankruptcy; in winding-up;qspecial provision is made for the

founding of a petition on a contingent or prospective debt, but
furok
ohly on terms of gatisfying the Court (in fact, the Registrar)

A

that there is a prima facie case, and oﬁ giving security for costs.
In our opinion, provided that there are adeguate safeguards for
the debtor against irresponsibly initiated applications, and against

I&ly s B @J
the damage capable of being caused by adyerdiging an ill-founded

petition, f&ere is no reasop/why contingent or prospectiﬁé debts

in ffiﬁiifi?/ﬁecome'the foundation for insolvency

applications.

should no

2a64 We therefore propose that the categories of debt which
will support the initiation of an insolvency application against?

any debtor sho 1d be the following:
?Mlﬂ'awbu?mﬁbaa
ﬁ{;].— (1( (aﬁ%ﬁ judgment debt, of a minimum amount to be prescribed

280,
(the present minima bein both in bankruptey and in

winding=-up = for the purposes of the statutory notice -
£5200F, on which amounts;we shall make suggestions
‘(MM u

later) and nogzsugaect to a stay of execution. Although

prima facie a Judgment debtor is not entitled to agy

O it 2t cecesnral
notice requlrlng bim to pay %he judgment per se,there aﬁz
W@,{- A s

e
cases where Judgment ha%@been entered bg default of
appearance or}éttendance of the defendant personzlly

£
or by solicitors or counsel, which in themselves would
justify some notice: being givens we further think that
the optimism eor falllblllty of human nature is such as to

in a fl Cages §owd

justify a requirement of the giving afgsuehanﬁtice, viz.

of gn intention to proceed with an insolvency application,

to all defendants, -witheut-gqualification.
(b) Such notice will be given by first c¢lass post to the

debtor at his last known address, 1{ an individfual, or

[ R N Aty i SNt SR | | | (e A KO A | SEECE ey i E IRt 11/ | [ I R bt A (N ey [



to a corporate debtor at its registered office, or}if there

is reason to think that that would be an unsatisfactory destination,
at its principal place of business, altern%tively @&'the address of
{RS duly constituted ggent of the debtor. This notibe'wi&&ﬁyagmfﬁ
briefly indicate to the debtor the congequences of ignoring it.
The length of the notice should be 21 days, as for the present
"statutéry notice" in winding-up. Its despatch should not be a,%fqméa
& prerequisite for the making of the insolvency application, but
its fbsence may be relevant in considering the merits of the

orel g (b ceads
debtor if he appears and defendsfﬂ‘ In this respect, it is to be
distinguished from the more formal notice referred to in (), bﬁbw,ﬁ@
connection With)fgﬂ:i&ﬂgﬂﬁgﬁ_ﬂﬁkffl

TWV, M"/\NT
2e8a (E{Zf&/Non-Judgment ebt, of the same minimum amount, and

of a reasonably indisputable character, formal notice to pay which

has been given to the debtor or his or its agenttnot less than 21 days
N

before the making of the insolvency application, by registered post.)

The principle, applied bnder the present procedure both in
bankruptcy and in windinge-up, that insolvency proceedings must

not be taken on a dlSputable debt, is in our opinion sound and Just,

in
and xRk is recognised bﬁ our formulation above. The applicant

Whe ey g Fiads & v gt @&
credltorzﬁakés the ri of being found to have p oceeded on such a

debt, with the mFome serious consequences wﬁh£.we later propose,
will
The Insolvency Couig like the present courtss willjin giﬁ but &Hve

mesl exceptional cases, abstain from "trying" a disputable, and disputed.

debt.

jﬁﬁﬁ_V3—4L¥w«ﬁﬁa.tﬂ Cﬂiifﬂv},ﬁ?

2e9. x%ﬁsdebt which falls half-way between a judgment debt g

g Al -
pL )
which is presently due and payable, and a Eon-gudgmen}f kﬁ/a debt wheetb

“deb%cra
payable under a judgment at a future date, e.g. a judgment{ -ex ‘part

kmmhp

of it, which is payableAat a future date,ﬂby ihstalments. ~ln-sach a

el

is more than "contingent or prospectibe" (our next categoryégj)
- )
and each instalment must, when it falls due, fall to be considered as
& judgment debt capable ef being proceeded upo%/ if 1t be of the

requisite minimum amount. In respect of suchﬂdebt, or such -
ITTET 1 T T RTE ey VR RIS || | || (e LR RN | BT T TR T R (T



g.

instalment not yet due, we consider that it should be treated as
an yYndisputable
if it fell within (2) above, as £ non-judgment debt.

Ml‘t’m -'Lu 4 AV,
(o o raepine,
2.10. (3) # contingent or prospective debt, in respect of the

prospect of payment of which, as and when (or if and when) it

daidhts |

becomes due and payable, the creditor advance&sreasonable gaeaaés
bl el s ,
éfz’his apprehension of Yjeopardy". We have already referredlin
paragraph 2.5 above, to the existencsgo this ground for
petitioning in winding-up, and its vestigial existence in
bankruptey. It isy in our opinion, necessary t@ provide for the
possibility of an insodwency application being founrded upon such
a debt, while considerably enhancing the penalties on the creditor
who ardies ffh/]‘,’b\!"vl, it
‘ for any abuse of that right. A formal notice, as under (2)
above, would be required to be sent, and a very fullYaffidavit of
merits" as to the @iﬁeged jeopardy should be filed. The Inselvency

Court should, we think, retain the power to refuse to entertain the

application)if dissatisfied as to these meriits.

2.11.‘ We are omitting from our examination at this stage
L L
$hgt/grounds for the @mﬁi&? of an insolvency application which are
not founded on, and commenced for the purposes of enforcing, ah?f
ﬁaiuﬁu gamxmmpnd 8 (e
debt/, theAFjust and equitable" ground for petltlonnng in windinge
up, ven in a petition founded expressly on a debt,
np/appears to us to be either a historical surv1val, or to geflect
the Court's eguitable jurdsdiction to do justice between creditors
and to have regard to their wishes (as required by section 346
of the Companies Act, 1948), .- a jurisdiction for which we
specifically provide in our later proposals. Ve effgdally omit
the—presdnt proceedingito wind up a company on that ground for
reasons unconnected with the non-payment of a debt, e. g. wmvﬁéf}
Cheasd
aggrieved shareholders. As regards thafother eparate category,
namely the procedure whereby the Secretary of State for Trade may

petition for the winding-up of a company, under smction 35voi the

Companies Act, 1967, on the grounds of "publiec interest", although

such aa petition may in fact be founded, inter alia, upon ¥lhe

e | s s
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10.

alleged insolvency of the company, this is not-invariably the case,

and we regard such proceedings as giifalliag outside our
terms of reference; but we shall deal briefly with them in
Chapter below,.

2612 The creditor, having satisfied himself and, where necessary

Insolvency Connd™ 0 oo Ul ipnnd 6 ”’f ‘z;
atiom.

the/€ourt, will then file his Insolwency Applic There

exists aversed admlrablifpaaetace in the Bankruptey Courts, and ﬂ% )

nﬁﬁkh?¢ekto a lesser extentfln the Winding~-Up Courts, that the court

miiixi;iuxrxxixxkkzxfmxnxx(that is to say, the Registrar) is

to satisfy itself as to the petition being properly founded and ﬁ&éﬁ

supported by the necessary evidences before allowing the—?eti%ieﬂzx?

to be presented and issued (see Bgﬁruptcy ?ule 151 and Winding=Up

Rule 33); which we would wish to seef;;;:;};ed and where necessgary

strengfhened, having regard to our proposed increase in the facility

ﬂﬁ&ﬂﬂﬂking an .inhsolvenecy application; in winding~up, it is of

course mandatory, as to the merits, in the case of petitions

founded on contingent or propspéctive debts, - a procedure which we

have ?ééserved.

2e15e The Insolwency Application, when issued out of the Insolvency

Court, will Bflme a date, not less than[hsay)ZS dgyiéfor the hearlng,

(a_period-which—ia the—fondon UoUrts &py

and will warn the deb£or that at the hearing, .a Protection .Qrder
Wi ahn i \fmﬂkﬂ/f

tth#t term being substltutébﬂ for "Receiving Order"
A
e u/ﬁf-)fa s fﬁh’v‘é««f IAENE fﬂ}f

and "Winding~Up Order");will be made, unless w1th1n a shorter

lt-tn;practrcsi?

specified time - we would suggest one week eza%iéhithan the
or to his soliciter,
hearing dgte, he@iiiif to the applicant credltor,/and to the
ol
Court, notice of{oneée¥wmo£em$hanreﬂe%—of the following grounds

for resisting the making of such an order.

2.1k, The grounds teeme referred to will be == the following:
(1) If the debt relied on be not a judgment debt, #had Trewiy s

h%u}% defence to the claim fer—that-debt;

ITERR T T T AF[TOMRE [P e T T T AT TR TR I I T—_—— e ppeser e g o =



1.
Tl Tininz mu}i/’%m:*jn&f\ﬁ
(2)If the debt be a judgument dethZgrounds for applying
to "the c¢ourt of Judgment" to set aside the judgment,
' aﬂm fon Lz eV XY
on somj%ecognised’basas, e.gmfaswhav1ﬁgabee?:glven by
default or without trialj

ﬁhwt g %@vw»ﬁQJ
(%) ; grounds for impeaching the debt on _ .

account of some prbeténtial ikrkegality or irregularity

(not being a mere procedural defect)z\in the insolvency field;
’

iRk Mt [ g,
(4) the exlsteﬁee—eg‘a right of set=off, counterclaim

or cross-demand, of a sufficient amount and stated with

sufficient particularity;

i :é,! [ -! ;'-
o Jal A g wr i
gllllngness Ato pay the aphplicant's

debt, with interest :|.f{,L -&%able, and costs, elther at

the first hearing, or within such longer period as the

Court should allow. If the sum to be used for such

payment is“thiid party moneyifthis must be sgtated, with

the name of the provider, and whether the provision be by

way of loan, postponed loan or gift.

(Eggg: The fact that the money is that of a third party

may be very material in the court's consideration of the

the question whether the applicanf creditor should hbe
permitted to receive the sum so paid forthwith:. see ?Mmwaiﬁg

3*6 U 3}%,;@333 below;)

The Hearing

Bela 'ﬁ?The hearing will normally, at least in the first instance,

be in Chambers. The Court will Sskem consider such grounds as

the debtor has stated under (1) to (5) above. In the course of its
consideration, and at any stége of the hearing or any adjourned hearing,
$he—GearELﬁay order the debtor to file a sworn statement of his

affairs, and/or a statement of his means and/or earnings.

3ele After hearing such eviden and arguments as it thinks

just and necessary, the Court;may adjourn the matter, for such

reason as it then states, or at that hearing or any adjourned hearing
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12.

may make one or more of the following orders, or have regard to
any of the following matters, in adjudicating upon the application:
or by instalments
(1) Allow the debtor to pay t}® debt in fuly[ either
(a) if the Court is satisfied as to the standing of
the ppiicant creditor and as to his abdlity to repay if

or his solicitor
called upon to do so, to the appllcant cred1tor/d1reot°

e ‘14, J o tame g %00 ..{j,,ei’
(Egggg; Such dlrect paymentS will not of’Ltseif protect
the c¢reditor from being cailed upon to repay, whether the
money paid be the debtor's property or third party money)
(b)on terms that the monéy be paid into the Insolvency
kCourtkor a specified period, not exceeding one month:

;&Note:a Such payment«in will not of itself create the

sum paid @8 a security for the creditonﬁﬁ
iy . .

ZfNote 3% Anfapplichtlon shall not be withdrawn or
A

dismissed by consent except with leave of the Cour@%

(2) Determine whether the alleged defence to the debt, if hkmﬂﬂ/j;
non-judgnent debt, has meritsfand direct how that defence
be adjudicated uponj either by a trial in some other
appropriate court, or in special cases before the
Insolvency Court itself; in the former case, the Court
will adjourn, or may dismiss, the application;

(3) In the case of a judgment debt, determine whether the debtor

Al
an adjouermment to enable him to apply to

the court lof judgment;
(4) Adjudicate #upon the alleged illegality or irregularity;
(5) Permit any creditor with a suitably qualified debt to be
present att any hearing on such terms as the Courts thinks fité
Zele If the debtor does: not satisfy the Court by gayment,
resulting in the withdrawal or dismissal of the application, the Court
will determine whether it should make a FProtection Order or a Debts
Arrangement Order (as to which, see Chapter below), or otherwise
deal with the debtor's affairs in the interewmiy of his or its

creditors gener@ﬁ?.
. .

G
Folts Implicit in #heﬂﬁoregoing analysis and schedule of thehqvw%ﬁﬁ%




T T T T T T T T T T T T T Ty T P T T T T ™

15.

3e9. Having -essedfully weighed thq&y&rie&s congiderations to the
best of aur ability, and noé without initial substantial differences of
view between ourselves, we have finally concluded that it is desirable
that insoclvency spplications should be dispeﬁid of by payment, whether in
full or by reasonable instaiments, so far aqﬂpzn bgéggi;hé$aheé=to be
consistent ¥ith the interesi'of other creditors, ant*that this result
shoulgfgzmzziléizzﬁggthout any advertisement of the applicationfkéggﬁggﬁvp
the sganding and viabilify of the debtor, - and the williﬁgness of a
third_party to support hig?tbgight be impaired., It must &=
alwayiiborne in mind that the number of actual insolvency administrations
should be reduced as far as possible, ?nter alia for the re&ﬂ:ki@nﬁ&%&ﬁgdp
of court time and fees, and of the parties' litigation costs, and ﬂdﬁ%pé%y
+he reductipn &f the workload on the Official Receiwvers in Bankruptey
of the Insolvency Serviceﬁ}to the extent th%t their services may be
required in any actual administratien, andi?gothe extent that they
thenselves will continue in office in the‘}orQ§geable future.
3.10. If our proposazls are enacted in legislation, and it bt he
o O dvorinetnes, Rtpdics (o,
found that a greater facility for payment of%iw1thout pubﬁ1c1%y is
being abused, then the discsretions which such legislation will have
afforded to the court qﬂight have to be restricted. Only experience

can, we think, demonstrate the correctness of our diaghosis and our

proposed treatment.

T IC TETHT
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INSOLVENCY LAW REVIEW COMMITTEE
INTTIATTON OF INSOLVENCY PROCEEDINGS

1 A summary of a proposed procedure for the initiation of
insolvency proceedings of an involuntary character is attached.
The proposals, to which members of the sub-committee are generally
agreed, emanate from discussions with Peter Millett and Ritchie
Penny in connection with their respective papers and subsequent
further consideration by the sub-committee.

2 The summary is presented in skeleton form with amplifying
remarks where necessary.

% In additicn to approving the general principles the

Committee is invited to deal with a number of specific gquestions
set out in paragraph 8. -

9 July 1979
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Annex

INITTATION OF INSOLVENCY PROCEEDINGS

14 The procedure has no direct application to "voluntary™
insolvency, nor to small cases intended to fall within the proposed
Debts Arrangement Order. :

2 The form of the initiatory procedure is for convenience still
called a "petition".

Note: It is an appeal to the Court to administer the estate generally
and "petition" would seem to be the most appropriate term.

3 The procedure is intended to apply bofh to individual debtors
and to corporate debtors.

4 "Acts of bankruptey" will disappear, as will those grounds

for presenting a winding-up petition other than for non~payment of

a2 debt. In so far as those earlier "grounds" in either code remain

relevant, they will apply only to the rare case of contingent or

prospective debts. .

Note: Chris Taylor has some reservations) also, further thought
will need to be given to "just and equitable" grounds for
winding up in the public interest, used by the Department.

5 The sole ground for presenting a petition will become the
non-payment of a debt that is due and payable.

6 The debt, the non-payment of which justifies the presentation
of a petition, will fall into one of the following categories:-

(it will also need to be of the minimum specified amount, which might
possibly vary as between individual and corporate debtors).

(1) a non-judgment debt, of a reasonably undisputable type,
notice to pay which, of a minimum specified length,
had been duly given to the debtor or his agent;

(2) a judgment debt, in respect of which no such notice
need be giveny save that it might be desirable to
require service of a copy of the Judgment as entered,
in cases where it had been pronounced by default, or in
the absence of the defendant or his solicitor or counsely

(3) a contingent or prospective debt, which satisfies the
criteria later discussed.

Notes:(i) It will be necessary to ensure that an instalment which
is due is regarded as a debt.

(ii) Some concern has been expressed for the debtor who has
disappeared, but notice will have been sent to him or his
agent at the last known address.




(iii)

Some members felt that having got a judgment

(6(2)) nothing further need be done prior to filing
an insolvency petition but the majority favoured a
letter being sent to the debtor's last known address
warning him of the consequences of non-payment of
the Jjudgment debt.

(iv) If the debtor does not respond to the notice (6(1))
or the letter (6(2)), this may be taken in account
by the Court in the incidence of costs.

{(v) 6(3) has been left for further consideration.

7 The petitioh, as served on the debtor, will appoint a day

for hearing reasonably in advance, and will warn the debtor that

a Protection

Order will be made, unless within a shorter specified

time, he gives notice to the petitioning creditor and to the Court
for one of the following:-

(N

)

(3)
)

(5)

Notes:(4i)

(11

(iii)

8 At the

a defence to the petition debt, :if it be not a
Judgment debty

grounds for applying to the Bourt of judgment to

set aside the judgment debt, if by default or without
trialy -
grounds for impeaching either class of debt on grounds
of illegality or irregularity;

the existence of a setwoff, counterclaim or cross—
demarid of an appropriate amount

willingness and ability to pay, in a very short time,
the debt, interest and costsy this should indiecate
whether the payment is to be made out of the debtor's
own funds, or out of third party monies.

Examples of a defence in 7(1) might be that the
debtor did not receive notice of the demand to pay,
or that the credit period for the goods had not
expired.

On 7(2) it is felt that consideration of such matterns
should be removed from the Insolvency Court and be
dealt with by the €ourt of judgment.

The period acceptable in 7(5) must be very short to
prevent abuse.

hearing, which will, at least in the first instance,

be in Chambers, the Court will either:

&)

Allow the debtor to pay the debt to the petitioning
creditor, either
Ea forthwith and absolutely, or
b on terms that the money be paid into Court
for a specified periody '

- N




(2) Try out the alleged defence to the petition debt,
if a non-judgment debt,

or adjourn o¥ dismiss the petition pending the trial
of the dispute as to the debt in another, more
appropriate, court;

(%) Give or refuse leave to the debtor for an adjournment
To enable him to apply to the court of judgment to set
aside a judgment debt;

(4) Consider any alleged grounds of illegality or
irregularity (not being a mere procedural defect) or

(5) If the debtor does not satisfy the Court by payment,
or as to the existence of any other substantial ground
for resisting or dismissing the petition, the Court
will make a Protection Order or a Debts Arrangement

Order. |
Note: Much thought has been given to a number of problems
- in connection with 8(4% and it dis felt that these

are matters upon which the Committee should make a
decision:

Question 1 Should a petition invariably be dismissed if

third party money is tendered in payment? It is
thought that the answer is in the affirmative, but
it is doubtful whether the fact that it is third
party money will always be certain.

Question 2 Should the debtor be allowed to pay off a petition
out of his own money? This is supported by some
members on the basis that the debtor should be free
to deal with any other creditors as they and he see
fit. '

Question 3 Should a creditor, so paid "in preference to" the
debtor's other creditors, be entitled to keep the
money for himself?

Question 4 If "relation-back® is abolished, in the case of
the individual debtor back to the act of bankruptey,
then what (if any) relation-back should be continued
back to the date of the presentation of the petition?

Question 5 Can a duty (and if so, of what type) be imposed on the
Court, or what right can be afforded to the Court, to
refuse to allow payment-off of the debt by a plainly
insolvent debtor? Should the Court be left with a
general discretion?

Question 6 Can the protection of other creditors (if there be
any who are relevant) be ensured by:
the payment of money into Court (see 8 (1) (b) above)?

or by a provision invalidating such a payment over a
specified, not-too-long, period, in the event of =a
subsequent Protection Order being made, - analogous
with a "fraudulent preference"?

- 3-
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9 Upon the making of a Protection Order, the Official
Receiver will be brought into the case, which will probably,
though not invariably, be advertised, with a view to the most
efficient discovery of the debtor's affairs and his debts.

- 10 It will be noted that no "proof of insolvency" or "proof

of cessation of payments" is called for. Such proof is afforded
by the non-payment of the petition debt relied upon.

11 No advertisement will be made of the petition until after

the Protection Order, unless required by way of substituted service.
The withholding of advertisement will prevent injury to the debtor's
credit.

12 The danger of the abuse of the procedure by the petitioning
creditor, eg. by reliance on a genuinely disputed debt, will be
restrained by statutory penalties by way of damages and costs for
"unjustified presentation”.

13 It will be seen that this procedure commences and continues,
until a Protection Order is made, cn a "one-to-one" basis, and not
ccllectively. However, it may be necegsary to envisage a multi-
creditor hearing, if during the hearing of the first petition, a
further petition is presented by another creditor (or creditors).
The present procedure is not to hear more than one petition at a
time, nor to allow other creditors into the hearing.

14 The question of contingent or prospective debts, (see 6 (3)
above)}, is difficult. It is unknown in bankruptcy, except in the
case of a still current bill of exchange, and rare in winding-up.
The present statutory precautions, requiring the Court to investigate

in the latter case if the petition shows a prima facie case, should be
maintained.




“7 . INSOLVENCY TLAW REVIEW COMMITTEE
= Tote to Mewbers B
' Herewith the agenda for the meeting on 25 June. -Peter Avis has
-~ very kindly made arrangements for the Committee to meet in Scottish
- Life House, 36 Poultry, a buffet lunch 'will be served and the -~
“conference accommodation will be available for the whole of the day. .
A location card is enclosed to assist you in locating the building.
- Please take the second 1ift on the ground floor of Scottish Life -
“"House to the 5th Floor where there is a reception desk and cloakroom..
" You will then be conducted to the conference room on.the 4th Floor.

_The main items on the agenda are. very largely those which were -
originally intended for the May meeting. The associated papers were
sent out with the agenda for that meeting on 22 April and "hriefs'.

© for the items were sent out on 13 May.. Perhaps you will kindly give

. my office a call if you are unable %Yo locate any of these papers.
‘Two additional items have been included:- "Partnership Bankruptey"

“and "Public Utilities". Neither should take up much of the Committece's
time. L : o R ' o :
The following papers are also enclosed:— -

" (a) Ietter dated 15 May from Peter Avis giving his
" commentsy in particular, referring to two matters. .
- "which he wishes to discuss arising from the meeting
~on 16 April. : R L - o

-(b)y Comments.from'Péter'Avis 6nﬁitemugg(minimum;paid-up- o
o capital). : BT R

_(é)-‘Letter.datéd'WE-May from John Hﬁntér“ébmmentihg'oﬁ'
" items 5, 6and 7. .o
'(d)“Coﬁments from Gerfy-bnmcfiminal'Bankfﬁptcy (item 6).
 r(e) _Extrécﬁ:from D 2/6/80 whicli includes a reference to
.~ " " the ILRC and. to our possible views on criminal
" (£) IIRC 120 Partmership Bankruptcy.
(g) TILRC 121‘Public_Utilities;: R
1j,(h)9_ILRC 422-Written'Evidence'bh.Pﬁblic Utilities.

;<:;::;b#g:;:;thl°f:7 |

T H TRAYIOR .~
1m.6.80
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THSOLVENCY TLAW'REVIEW COMMITTEE

: NOté to Members

Attached is the qgcnda for the mectlng on 21 Hay, toge+her with 1he
following papers:-

(a) Mimutes of tne last meetlng.
(h) Para 9 of Mr J Hunter's note of 27/”4/79.
(¢) Clause 475 of the Canadian Bill.

(a) $8.57 and 58 of the New Zealand Tnsolvency Act, 1967, §~j

(e)' ILRT 113 - Committees of Creditors - report by
the Accountants' Panel.

(f) ILRC 114 - Criminal Bank”untcv - report by
Mr Muir Hunter. ‘

(g) TIRC 115 - Cormittees of Creditors - written
evidence. - '

(h) IILRC 416 -~ Minimum paid-up capital - written
eVldePCEu

(i) ITRC 117 - Compulsory Bonding - report by the
o Accountants' Panel,

() IILRC 118 -~ The Authority and Personal Tiabilityr
of a Recelver under cor sracts and ILeases k?ewort
by the Iegal Panel).

{(x) DTS5 -~ Memorandum fronm the Department on Crxmnnai
' Bankruptecy.
;/’RMA <§f’ ,'
| ‘\ At T @ e 0-'-—1,_:7‘: /2
T H TRAYLOR :

22.4.80,.
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