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'PRELIMINARY DRAFT

/\,}; ' REPORT OF THEE BANKRUPTCY CONVENTION ADVISORY COMMITTRE

_ W\mﬁ . To the Right Honourable Peter Shore, M; P./ Secretary of State for Trade

i. _ We were appomted by your predece’ssor on 27 July 1973

"to consider the terms of the Drz{ft EEC Bankruptcy Conven_ion and to
advise the Department upon thefeffect of the implementation of the
Convention in its present tern:!s and to recommend Such modlflcauons. .

as we conmder necessary agzd practlcableo
2. We now have the honour to submlt our Report "

39 ' .The membershlp of the Commlttee is set out in Appendlx Aar Abo

-recorded are the names of the persons co- opted to assist us. Our speua!

thanks are due to these gentlemen, some of Whom acted as substitutes doring -
- the absence of standing members and all of whom have glven us the benefit

of their emertlse and advzc

) 4, We held )\ meeimcf of the full odm'mittéé' 'md there have been'--ﬂ,-

- number of meetmgb of sub commitiees to cons:.dm specﬁlc problems.

'54, - During Augus fu: 1 3 we isgued copies ef the omgmzﬂ Enbm,l* translation
_ of“the draft (“onventwn to representatives of a wide sectmn of the professi onal
and business ccmmu*ﬂty and invited their views. In the Autumn of 19‘? 4
we prepared a decaﬂ.ed consultative paper on the draft Convemlon over 8GO
copies were lssued to Gover*ament departments, trade unions, employers?
associations, rearesentdtwos of commerce and mdusay professional
orn‘am@aj'mns the universities and, not least, to mterested mﬂm‘jers of the
public. At Lhe same time we issued copies of an amended transiation of the
graft Comremmn which had been agreed by the SEC Commission in Augubt
1674, Th@ consullative paper 1nv1toci comments and in all more than ,/\’ _
_mﬂmoramda or 1etters have been recew&l "‘hose Who suhmltted memoranda
- are hzk/ed in Appendix B. This written emdence Ild.u been of the greatest
'{sapsSi ie assistance to us and we would here record our 1.1aebtedness to "11

who took part ia it.
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6. We ha_Ve' decided not to append to this Rebort the memoranda' of

comments on the draft Convention which we have received because of

~ the reproduction difficulties which would arise in the limited time

available. However, we have insiructed our Secretary to make copies

* of the memoranda available to the Inspector General of the Insolvenc*y

Service Should it be declaea to pubhsh thls Report then we. cons ider .7

the memoranda also should be pubhshed

. We found it.advantageous to have detailed reports prepared of

the discussions at =~ our meetings so as to be able to refer back to

the numerous points raised, particularly in debates on-important or

contentious issues. These reports, which also recorded our preliminary

views and recommendations, have been made available to the Inspector

.~ General and his staif &nd to the members of the Inter—departmental,

Working Party. To this extent, they have been kept in touch with our

" progress ;and our views throughout

8. The legal basr: of the Convention is Art1cle 220 of the Treaty

eigned at Rome on 25 March 1657 establishing the -European Economic

 Community. This provides inter alia t_he,t Member States shall enter

mto neg otlatlonc: with a view to securing for the benefit of their nationals

_ the simplification of formalities governing the recipr ocal recognltlon

of- ]udgments of courts or tribunals and of arbitration awards. In 1959

the EEC Commission circulated a Note to Member States on the subj ct

-of Article 220 and the reciprOcal enforcement of judgments. A Committee
. of Experts was appomted who proceeded with the drafting of a conventlon
on jurisidiction and the enforcement of civil and commerc1al judgments.
: ThlS convention, r eferred to in this Report as the European Judgments
N Conventlon, was S1gned by the or1g1na1 gix Member States of the
- Comrmunities on the 27 September 1968 and. entered 1nto force ‘between
‘the Sixon 1 February 1673, The Comrmttee of Experts had earher come .

to the conclusion that the rec1proca1 enfor ceme"xt of bankruptcy judgments

presented spec1al difficulties and a Worklng Party was set up to cons ider

that matier separately which has met’ smce 1563 under the Chalrmanshlp

of M. Jean Noel, Counsellor at the French Cour de Cas satlon. This

W orkmg Party prepared a Preliminary Draft Convention on Bankruptcy

which was pubhshed on 16 February 1870, together with a Report prepared-

by M. Noel and M. Jacques Lemontey, Wthh we shall refer to as the

"N-I, Report™.
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- 9... . The Prehmmary Draft Convention on Bankruptcy which we

- shall refer to as "the Bankruptcy Conventmn" or as "the Comw entlon" -

contams 82 Articles and is supplemented by two Annexes. A_nnex 1

_ contalns a Uniform Law dealing inter aha Wlth the bankruptey of persons
| responsible for the management of flrms or compames, relaflon back
- | 'and set- off. 'The Uniform YLaw is designed, when the Convention comes

into force, to replace the corresponding prov131ons of the national

laws of Member States The latter will therefore be amended even in

the case of bankruptmes having no international consequences The se

- uniform regulations are aiready subject to certain reservatlons or options

llsted in Annex II. There is alsoa Protoc_ol inter alia listing the_ proceeding
in Member States to Which the €onvention appliés, the courts in which

actions shall be brought, etc. An'A.nneX to the Protocol: prescribes a

. form of Internati-onal-Certificate attesting the a’ppoinf:ment of the trusiee

or liguidator. -Finally, there is a pro_posed Joint Declaration in which

inter alia Member States declare themselves ready to_eﬁcamine the _

' possibility of_ cmﬂerfing jurisdiction in certain matters upon the Court
of Justice of the Ruropean Communities.
.10, We feel it is right to place on record the difficulties which arose

in deahng with an English text Whlch was under contlnuous change until

August 1674, and w1th a draft Conventlon in w‘nch most of the artlclee

have been changing in substance throughout our dehberat1ons We do

-not refer to this by way of complaint, but because we feel that snmlar

 difficulties may well arise in other Commumty olscussmns -and .

we feel that some. thought should be gwen to the problem. _

11, rr‘her'e is as yet no strictly authen’uc English text of the draft -

Convention. The only authentlc texts are those in the four original official
languages of the European commumty, i.e., French, German Italian and
Duich. We etarted with an English translation 1n1tlally preparea for the.

Department and rev1sed hy the Forelgn and Common wealth Office. Thr oug

- out the followmg yem~ or so, a translation commlttee met in Brussels

wn:h the object of amending the Engl ish translatlon, so that it conformed Mo
wztn the underlying principles of the French tex* | Eventually a Wox .cnng

English text was prcq)ared by the translahon servmes of the Commun1t1°5

and agreed to and issued by the EEC Commlselon in August 19'?4 This is

the text which we issued wnh our Consultatlve Paper in November 10’?4
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12.  The Coinmission's Working Party (which we shail refer to

~ as the "Brussels Panel") has eontinued to meet and the delegations of
the original six Member States have beern in a position to put forward
‘the views of their’ respectzve Governments on the Conventlon We'

, ls:n_ow that the U. K, delegation has with s_om_e d_ﬁflculty_, but quite
properly, reserved its position throughout, but the fact remains that
the Brussels Panel has considered and, it seems, provieionally.
accepted numereus amendments and alterations to the briginal draft

: fext. As recently as mid-June 1975, we _reeeived a provisional
document summarising the changes and proposed changes down to
February 1975; the document is in French. We do not know.what

cnanges may have been proposed smce February 1975

13, It would be strzctly in accordance with our terms of reference to
a_dhere to conmderatlon of the original English text, ‘but such & course
~would be unrealistic. and of little help to those persons' who will be*’
required to negotiate on behalf of the U.K. At the same time, to
examine and report on all the chaqges emanating from Bru sels Womd
con51derab1y delay the subm1ssmn of our. Report and we 1mdg1ne that
this would be a sericus embarrassment to the U. K. 's Brussels delevatmn
Therefore, we have adopted a middle course. In general, we have
concerned ourselves with the English text dated August 167 4, but we

- have also had regard to amendments prepoeed by the Brussels Panel
and where necessary, we have briefly commented on them, partlculdr_ly

where they have moved closer to our way of thinking.

- 14, ' Arucle 3(2) of the Act of Aecessmn to Lhe European Commumtres
oohges the United ngdorp "....t0 acceae to the conventi ons prov1ded
' 'for in Article 220 of the EEC ’I‘reaty ..... signed by the or1gma1 Member
- States, and to this end to eater into nevotietions with the original Member
States in order to make the necessary adjustments thereto".: Bﬁt it is
: clear that this obhgatlo'l only ap'sh es to those Conventions which were . |
_ l 81gned onl January 1973, namely.the European Judgmems Convention
and the Convention on the Mutual.Recogniticn of Companies and Bodies
Corporate. Accordingly, the United Kingdom may press fcr substantive
modifications to the dreft Bankruptcy Convention geing heyord the mere

adjustments to which reference is made in Article 3(2) of the Treaty of

!
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' Accession. It will be appreciated, howevé.z_t',_,}.that the original Memkbe r

Sté.tes, having’ sp_e'npalmos_t a decade on the elabOratiQn" of the draft

Ba,nkrupfcy Co'nventioh will be reluctant to modify it and will place a

‘heavy onus upon new _Membér States which propose alterations of

principle. = = ' o 7 L '

15, We emphasise at the outset the wide scope of the Conv_erition"

which although calied a "Bankruptey Convention" in fact applies to

-practically all forms of insolvent administration of a cc;mpulsory

character, ‘whether of individuals, partnershi ps or companies. We

may also stress that the acceptance of the Conventlon will call for -
radical changes in the laws of these countries, particularly in mattefs
of bankruptcy and liguidation, but also in a numbér of questions of
general law which assume importance in insolvency situations. The

Convention is based on a series of novel principles with wide implications

~in relation to jurisdiction, choice of law _aﬁd recoghition of judgme nts in

bankruptcy and 'associated matters. These principles include the rule
that a bankruptcy order made in one Contracting State will exclude
Suu‘q an order being ﬂuhqeque“ﬂy made in any other Cont“%ct ng State; .
the rule that the liquidator under such a bazmruptcy order has powers -

which extend to all Contracting States; rules which 11_1 broad terms have -

- the effect that most disputed questions arising in the course of bankru'ptcy' .

“will be matters for the courts of the State of the bankruptcy and for the

law of that State, even in relation to immoweables in other Contfa_cting
States, and rules securing the virtually automatic recognition and
enforcement of judgments relating to such questions in other Contracting

States. -

16.°  The basic aim of the Bankruptcy Convention is to avoid the
confus‘;ién and frequent injustice to individual creditors which -may arise.
at present because a person or 1e.ga1_"'Entity may be declared bankrupt |
in more than one State at the same time. It ig true that creditors may
prove in the several banl\ruptmev but thls is often drffmu;t and adds

to their expenses. Experience shows that, all too freqnently, iccal |
creditors are at an advantage a_nd, since the local assets are not

necessarily'related tothe amount of l_oca]." debts, there ar 2 fequently

unegual distributions. .Thé_principal liquidator, too, may have difficulty -

CUOTITTI
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in obhtaining the transmission of assets in States other then that of his .
appomtment .In the Netherlands for example, fore1gn ]udaments are
not enforceable: except by virtue of a treaty, and the Treaty between
the United K.mgdom and the Netherlands on the Remprocal Enforcement
of Judgments does not extend to bankruptcy judgments. . *

17. It is the Umted ngdom as a whole which must eventually

ratify the Conventlon_ and we have therefore tried to take account of the '
problems of all three of its law distric_ts:. For _reasone of convenience

this Report is framed mainly in terms of English law and legal 1anguage,' _ N
but when neeessafy, we have drawn attention to Scottish or Northern -

Irish aspects separately..

i 88 ~ We have not attempted to clothe cur recommendatmns in
stautory language because we assume that such amendme nts to the
Convention as are pursued and in partlcular, such amendmento as are

.. 'rieceesary to our interrial laws, will be done by others better qualified.

.19.' ~In i'eferring to the more important'statutes' in this field we use

a number of aLbre‘flations These, 11101Lde the followmg

"1857 Act" - The Irlsh Bam.rupt and Insolvent Act 1857,
11872 Act™ - The Bankruptey. (Ireland) Amendment Act 1872
"1913 Act” -  The Bankruptey (Scotland) Act 1813
"914 Act" - The Bankruptcy Act 1514 o o
11929 Act" - The Bankruptcy Amenament Act ( No*‘theln Irelan 1) .1929
1948 Act" - The Companies Act 1948 R
11960 Act" - - The Companies Act (Northarn Ireland) 1960
20.  Our terms of reference relate only to consideration of the terms of

the arai‘t Pankruptey Convention and make no mention of the neﬂotlatlons whlt
- _-in order to transform the draft

will be necessarygipto a form more acceptable to the Uruted Kingdom. We
shaill be pleased to remain available to advise on matters concer nmg the
negotlatlons as long as they continue, thouO‘h we would expect this Reeort to

“be our main contrlbutlon.
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APPENDIX A

Membership of the EEC Bankruptcy Conve‘ﬁtion Advisory Committee

: L x
Chairman:. Mr KR Cork, FCA (Messrs W H Cork Guily & Co.)
Mr A E Anton, CBE, FBA (Scottish Law Commisgsion)
Mr P H Armour, MA, CA (Messrs Deloitte & Co.)
Mr P G H Avis, AIB (Assistant General'Manger," Midland Bank
' Mr C L Dodd (Messrs James & Charles Dodd, Solicitors)
Mr Muir Hunter, QC | ' ' '

Secfetary: Mr T H Traylor, MBE, C de G (Department of Trade, -
. _ . Insolvency Service) | L '

Persons co opted to assist the Committee:

Mr David Graham (Bérristér—at—Law) _ _
Professor J M Halliday, MA, LLB (Scottisk Law Comraission)
‘Mr J M.Hunter, LLB, (Bankruptcy_Registraf‘; ‘Northern Irelan
Mr C J.Jenkins (International Legal A_dviser, ‘Midland Bank)
Mr G A Weiss, FCA (Messrs W H Cork Gully & Co.)

!
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the terminology of v c ous bankruptey and anﬂiogous proceedings in .

PREL] mmm RAFT o S 28 Fuly 185

- THE }'?E‘T{"}COT

eport indicates that the Protocol is intended o includs -

I, The N-L7

o~

Meraber States, th e titles of nationai authorities arnd other information

- which may be subj,ect to change from time to time. '}i‘he Protocol ean be

move readi ily amended than the revigion procedure required for articles

of the zctual Convention. We have referred to the variols articles of the

Pretocol 28 cccasion dems nded, in the main body of our Rw J“‘ a,n-fa we aow

sumrsrise the alierations angd additions wmci‘x we congid iEi.lE, neces V;
2. Article 1(9)
Add: in the United Kingdom -

(a) Ban?;?m.ptcy (Engiand and Wales and Northérn Irela andy

() Sequ::strauoq/mdudmg the Sr—*que%mrm*} of a ﬁeceassod
debtor (Scotland)

(c) Administ: ration in bankrup icy of the estatzs of pe—rsbrzs ajmg

2 Y

insolvent (England and Wales and Noy t}zeln Ire a c;

(@) Co*npu;_sorv win 1'; up of companies = °

(e) Winding-up of companies undey the supervision of the court,

Article T I(r;

CAGd: in 'the_ United Kirgdom -

(a) Compositions and schemes of zrrangement under the

('“)
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2
v
fren
—
2
g
3.
i
e SR
2]
pun
S
3
)
Yol
o
iy
[l

(b} Avrangements under the omro? w’ the

(c). Deads of 2 ;raﬂgem ant approved by the ca'""*“" N@:ﬁ"v ri jreiand
C ony) | -
(@} Arrang emopts, comp romzses amd I“""““ﬂbt}ﬁ’ cticns 05:‘“ ﬂ.O_l’ipE‘L‘fli”:S
' .w‘zexhez‘ or not dur ng the cou; ge of }q nidation, where the -

. sanction of i ne court is reguired and where creditors' righis

ral
| are affected,
- (&} Creditors’ volunizry winding-up of ¢ companies. [ 4

fi Adtn [;;Ww@, w
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- Clommitiee remarked

-3, "Article II - This article gives lists of various national

ente‘rpr‘ses Which"have speci ial 1r‘:fudauon pvo‘,edures within their

own State and vvhmh are therefore excluded from the scope of the

 Convention. The article also provldﬂs that bankruntcy or analogous

proceadings ma.y be op\,ncd against any hsted undertaking in any other

- Member State whose law 80 aliows, We do not have the necessary.

information on which to recommend the inclusion of any Un_lted Kingdom

enterpmses under Artlcle 13, However R Wej do not think that the

‘Convention 1s appr oprmtﬂ :for dealing with orgamsatmns exermsmg

public funct1ons such as local authomt].es.

4, | Article I We recommend that the advertisement of a bankrupicy

judgment should distingtish between those proceedings which are universal

- and those proceedings which are_pursua;nt to Articles § or 56 of the

Co“ve ntion

- b, . Article IV Those matters which are normally gazetted in
| England and Wales, Scotland ang Ireland shou].d be }.mted /\

6. . Article V Acceptable

7. ArtzcheVI A.

in F‘nffla,nd ana W ales , the London Gazette _ " |

in bcotland the Edwburgh Gazette and the LO!’ldDﬂ Gazeite
in Northern I‘celand the ‘%elfast @a?ctte and the London Gazette

'_ 8;- - Article VIT ' This article provige: that servzce of documenﬁs '

under the Convenhon 1:; to be in accordance with the procedures 1a10

- dowa in conventions and agreements between T\Jiember States,Et also

provides. that a Member State may make a decla“atlon that it does not

wisgh to allow pr ocess and other docu*nents to pass dlrect from court

| 1o coufj

9., - In commentmff on ﬁrtlule 4 of the }'rotoc‘ol to the Evsronean

"Judgmente Convention, which has 1dent1ca1 prov181ors , the Kllor ndon

N




VAL first sight, we gee no sermus dlfflcuhles of pr1nc1ple

about allowing th% 10 happen, especnal]y il only the superror'
|  courts of the U*nted Kingdom (and the Secretary of State |
for maintenance orders) are concerned But its techmca}
and administrative implications need further consi dera‘tzon.
We are no’r able to express a deflnlte view on it at present
and smce 1t is not 2 question for the negotlahons proper we

do not think we need do so. "

10. We have come to similar conclusmne wﬂ:h regard to Article VIT 7
‘and Would add that in relation to bankruptcy man,ters the technical and

| ‘administrative eﬁflcdues could be formldab]e because they are

dealt with chiefly in the so-ca Hed "inferior cousx rts "

"::'11. Artzcle VIII We have no’ objectlens to the prmelples of th;s

' ertide but draw att ention to our recommendations concer nm& Article 28

of tbe Convention: the order for the re-dir rection of mail should be made R

by a court rn the State from wh;cn re- dzrectlon is requ1red and 1t ShOL la.

. be limited, initially, to 3 months.

s, Article IX  Add:

in England and Wafee, to the OfflClal Recewer and prov151onal

hquldator the heuldator or the trustee, as anproprrate

- in Scotland, to the trustee 3ua1c1a1 factor or lﬂquidat'or, as

" appropriate;

" in Northern Ireland, to the Official Assignee.

13, ~ Articles X, XIand XI We do not think that the questions raised

by these articles are suitable ones for us to advme o, and we suggesr

that they should be settled by the Department in consultatmn with the

relevant court authorltles in England S¢otland and Northern Treland

- We would eXpect Articles ¥ and XI to be restrmted to the High Court in

n,rsgrand the Court of Session in Scodand and the Iﬂgn Court in Northern

Ireland, As regaras Article XII we understand it to be con’frary to

accep‘t‘:ed policy to pr ovlde for direct t appeal fro*n a Jndge of first. instance -

to the House of Lords and especzally when that appeaf- is re-s%:rlcted to

' aues‘trons of law,
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14, Arti'cleAXHI' Add:

in the United ngdom to cre{ii‘tors’ voluntary winding-up.

ib, 'Artlcies XIV and XV :.—:.cbeptable.

16,  We draw attentmn to our recommendatmn concermng Arhcle 74,

that non European territories should be listed in the Protoccl and not in_

-_the main body’ of the Conventlon.

17. We stress the nece-smty for a comprehensive list of definitions.
18. -/ A paragraph on receivership protection? 7




- Prelimine ry ﬁ“ ' ”he Hrotocol

Propesed amendments_

'._Péfagrapﬁ BEHArficle IV» In ?eneféi those mattérs which-ére norﬁally

;gaze+teu in Engldna and %ales, Scatlana and Borthern 1rerna stuld be
llsteda' Lompared wi ﬁh fhe notlces already 1ﬂsted bv the orlﬂlnal sAx
'Member StateS,_*he numbeL of notices gezﬂttec.ﬂn the UK 1s extpnulﬁe;
ﬂ-%e thlnk th¢t Wluh a VleW.EO reduc1ng 005?5, notices mhlnh afe réoulre
4o be adver"clse:i in the Offlc::a.l. Jc:urnal should be kept o & minimum;
while-:etaining the_existing-provisions_for advertising in-thé U.K;:

gazettes,

Notices which are pre entiy ddVarblsed in¥ h. gazeutes are scneduled
. in r,nyencwvﬁm eascensnannsncies FOT c'ompl‘e‘teness,' we havé _inclug‘_ing .

notices of judgments‘or orders cpening bankruptey. proceedings, which sre

-

covered by ﬁrtiéle 25(1) and Articlé III'of the Protocol. Ye have also

=

1nd¢cate& t;a notlces wn;ch mlaht be omlttpd from the ﬂff ial Journal,

—k

o who&e-a&vertisement might he'left to tue"i sCI etiom3of'th 1¢qu_dauor.

ParaﬁraJl 8 camend second sentence_tc rea&:

g ik enalsages, howevﬂr, Jnau,'unleq' the ‘State in which servics is %o

-aul

ake plac ;é submits a declaration of'cbjection to.thé SeeretéraneneraW
the Counc¢1 of the ﬁuronéan ,ommunLtles, docuﬂénus nay pas froﬁr-
: he pra;er publlc on1cers of the State in which Lhe 1q§tr ment has

-'beeﬁ d;awn ag ﬁirectly to the.prapef‘ *b;_c of icsrs erﬁh

which thn &dd“es sze is to be Pourﬁ' #

L
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- List of provisiong for gazetting and adVertis-hﬂg under Engli'sh 1aw |

1. Bankruptey

(2) Receiving order’
(b) Administration order (deceased 1nsolvent)

- (¢} First meeting of creditors B

(d) Appointment of trustee
(e) Public examination

(f) Notice of proceeding after a,dJournment sine d1e

(g) Adjudication order

(h) Anullment of adjudication order

(i) Notice of intended dividend

(j) Notice of dividend

(k) Release of trustee

(1} Order to approve a scheme or comp051t1on

- (m) Order anulling, revoking ot rescinding an order

2. Companies winding-up (compulsory)

(a) Petition

(b) Winding-up order

(c) First meetings of creditors and contributories

(d) Apnomgrment of liguidator -

(e} Death, resignation or removal of 11qu1dator

(f) Releasn of liguidator -

(g) Intended dividend

(h) Dividend

(1) Petition under s.206, and crders made thereon
(}} Petition under s.210, and orders made thereon

3. Creditors“voluntarjr winding-up

(a) Notice of resolution to wind-up voluntarily

(b) Notice of meeting of crecitors

{c) Appointment of liquidator

(d) Annual meetings of creditors and contrlbutorles

(e) Final meetings of creditors and contributories

-

-
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2.

"(j) Award UF'Sequestration (Summary)irf

In‘respect of bankruptcies under Scots Law:

{(a) Petition for . Sequestration -

(b) Award of Sequestratlon : . S

(c) Appointment of Trustee and Comm1351uners. Second Statutory
Meeting : . . S

(d) Payment of Dividend

" (e) Postponement of Dividend.

(f) Electian of New Trustee

(g) Appointment of New Commissioner .

(h) Meeting of Creditors: Dlscharge of Trustee
(i) Petition for Discharge of Bankrupt

(k)7DiSCharge-of Trustee (Summéfy)

“In respect of company lquldatanS under Scots Law:

Appointment oF quu1dator
~Notice of Appointment of '
Ligquidator :
Meeting of Credltors_,
Anniversary. MBetlngs

Final NMeeting

Any other matters mhlch the
Court directs shduld be
'publlcly advertised

(a) Credltnrs Voluntary wlndlng Up

IR

. {b) Winding Up by;the‘CUUrt.¥f£ 7‘5-_Petltlon for Wlndlng Up

.= fAppointment of" folclal'

i Ligquidator

" = First Meeting of Credltors
-~ Adjourned First Meeting of

Gooose oo e Creditors
... oo -~ Last Date for Lodging Clalma
Lo s is v = pnniversary Meeting
! "= .Petition for Discharge-
%
N




25(1) should'not, in iy opinion, be included in the ETOtObDl
) ——

Te Bankrustes (Horthern Ir°13ﬂ’)
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ion order ﬂmﬂ.a@?01vtﬁep+ of public sittin*s for exam 1natlon ofw

[ (b)¥otine of administration order

- deceaSed 1nsoW“ent “7.

rg u1uh final examlnatlon 0"

\c) Fotice of MppOLsumﬂﬂu of” d,
pankrupt adjourned sine die.

gitting for 3vcoi of debts.

audlt znd 1pueﬂded dﬁv1demd.

Totice of mesting of creditors ( neld in court

o to considar:of*'
composition. coen
iotice of special sitving of court +o consider anended ofifer of composltlon. 
{r) Yotice of resolution of creditors at meetlng to con51der of er of com3031tlon,:
(i} Moiice of rssclution of craditors at special snttiqg of couvt to con lder
zmended offer of comvosition. |

n

) Hotice of anmulment of adjudication,

(.

k..h

Hoteq

u

1) Items in square brackets » being judgments opening Lha bankruwtc Wlthln _rticle
q d y S

(2) Items marked with asterisk I have included Tor oompleteness , but would préfet:
to gea them omitted, unless corresponding notices for England are:to be inbluded. _3f
{3) Ttems (h) and (i) 2re not Gazotted at present bub logically oughs o be'an& T “H'
foreses no difficulty in amending ocur fules to nrovide for. this at tnm same tlma as

the necessary amendments re AL E ApﬂthﬂPd D 1ow




| i
| : ‘; A E |
! : 0 : I
! RO
L 1 :
i ] ;
i 1 i i
: D e i
H IR MFrtiof | 1 i i
i ! LR ] |
| |
‘ !
o i ] !
| ' : [ i
I H H b i
; i
| : [ |
‘ ; i |
! ] i
1 ] i
| : ] !
| : i ]
; X ; i
‘ | i :
: i :
; 3 |
1! 5
gl ; :
it
: : i
: ] |
! i |
| 1l ! | !




!h. rectorate—General
for the

Internal Market -

KRR

XI/453/73-.J R

" "Bankruptey et

amiAlthaegs,

COVERTING WTO"’E
to the prelininary draft of the Convention
on bankrupicy, compositions and analogons
foras of proceeding (Doc. 3327/1/219/70),
dré,wn up b;y: Hr I, Gadebois, Member of the
French Delegation (submitted to the Delega’cn.o*xs'

of the three new Hember bta.tes at the mee ulng

'of the group of ezperts 18 to- 22 June 1973.
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- XI/453/138

JUNE 1°7%

et _incncruit

" PRELTITINARY DRAFT OF THE CONVENITION OF BAKRUPICY,
| COMPOSTTIONS 4D ANALOCOUS FORS OF. PROCZEDING

COVERTNG YOTEW

Article 220 of the Treaty establishing the European Economic Comuxii'ty |

1rr

. provides ‘Ehat Member States shall, so far as is necessary, enter into

" negotiations with each other with a view to securing for the benefit of

their nationals:
.oooccn.-ooonao-oo'oo.

the simplification of formalities governing the reciprocal recognition and

- enforcement of judgments of courts or tribunals and of arbitration awards.™

It 'spon.'became' clear ‘during the negnfiationé, which were begun in Brussels
by experts from the six founder Member States in 1960, that there was a

ngéti,_ alongside the general Conventionz.-, for a special Convention on the

recogﬁition and enforcement of judgments in the fj.eld of 'b_ankmptcy.- R

These discﬁssions have been 1éngthy and difficulte A -plena.ry committee met

wntil January 1965 wnder the chairmanship of Professor Bulow, the German

_Secretary of State for Justice. However, a sneczal working pariy on the

ba.nkzuptcy convention met on numerous occasions oetween 1963 a.nd 1970 under
the Chairmanship of Mr NBel of the French Delegation. Finally, a '

preliminary draft Convention was drawn up and adopted ma.nimoﬁslj ny the

' experts of the six coun'trles at their final meéting which took place
_ from 16 to 20 February 1970. This preliminary draft {document No 3327/1 /X'V/"

_contains 82 art:.cles, 'a  draft  uyniform law of 6 articles (amex 1),
'I;he rese'r'va‘clorvs introduced by the Mem‘ner States regard.:.ng certain '
pmv:.s:.ons (a.nnex 2), a vrotecol comprls:.ng 15 articles and a 301111:
declaration. The preliminary draft convention is accompa.m.ed by a 160 page
‘reporf; prepared by I Mr No€l and Mr Lemontey (doc. Eo 16 TT5/KIV/TO-F).

‘Ihese documents have ‘oeen off:l.cla.lly submtteu to the mem'ber Governments

for thelr oplnlons.

- 'Prepared vy L. Gadeb01s, Hember of the o French Delegatlon

2The COIIVEn‘thF on Jurisdiction and :he Il‘ni‘orcernen‘c of J'Ldgmen‘hs in ,
Crvll and Co::mercpl Hatters, 51gr1ed. at nmssels on 27 Sept ember 1708.
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v j‘wh:.ch a.re legally :Lndependent of the parent company. . -

&,

X1/453/713-E

Io RA 1E OF 7% PIRLININARY DRART CONVENTION -

il.’ “The n'f-esen-b arronsenents do not 2llow of soluiion of the vroblems -
conniected with tamitrunieor within the Euromnean seonomie Co—mmisr

At the bresent tine, unless a convention exists between the 'l:'.ro cov.mtr:.es

concemed, the same deb or may be declared bankrupt in both of‘ them and

, '_credltor.s na'y-prove in each 'bankrup-tcy for the full amou:n't due to them.

This posruon, known as the system of mul'izln'le bcn_{:'unucles or of the

- territorizlity of bankruptcy, allows a debtor to a.rra.nre hlS insolvency

'fz-dm one country to another to his owm best advantage. It is true tha.t. this
system is pa“tl,,r combensated. for both by 'i;he e:c:.sr:ence of exemuatur Droceau.res .
'-(where'by a Judg:nent in bankruptey can be enforced in a country other than

“that in wh:l.ch it was glven) and by b:.la.tera.l con\rentmns under wnlch the

territoriality principle is replaced by that of wnity (a 31ngle bankruptey

procedure being folloved in both comrtr:l.es) and of wnivers al:.ty (the

: Judgment in be:ﬂc*"m:ucy has legal effect in both countrles therever the
~debtor has assets or credltors) N | '

But 'firs*ly, the _eXezuaiur 'oroceduré is not al:ré.ys é,vailahle, (e.s for
example in the ITntherlmds) or else is difficult to apply and, secondly,

bilateral conventlons are not in force between all the Euember States of the.

EEC (France has concluded conventlons with Belgn.m and Iialy, but not 1:1'th

the other Heober States) and. even vhere 'l;hey are in force they are mostly '
not of recent date (the Frenco-Belgian Treaiy is dated 8 July 189 the .
Franco—.l.ta.llan Trea.ty, 3 June 1930). '

A_ttremp’cs to' draw up multiléteral conventions of a very t-.ri'de—ranging effect

- have not been successful (as at the f£ifth and sivth Conferences on Private

International Law held at The Hague in 1925 and 1928).

Be It was nacessary to  solve tha D“ob’ems co%nﬂcte& with bznk"untcy
¥ithin ine “urctezn Zconomic vorsmunity

_It right ke asked "hetl.er the fasik at hand,- 'm’llCﬂ. is long ang QJ_IfJ_cult +ta

a.chleve because of‘ the dlfferences in the na,tlona.l la.-:s relatlng to 'bankrup‘tc:j

and because of na:tlona.l variations in private intermational law, was: justified-

" from a purely nractlcal point of views -

Indeed, very. few bankrup*cles have hltherto had : extra—terrltorlal effects.

Firstly, large international underta.k:.ngs rarely become insolvent. - Secondly, tney.

ca.rry on theirp overseas a.ctlw.tles in mos1: 1nstances ‘!:hrougn subs:.dlary comna.nles




s3- ss/ms

Yet 'I:he_l ereation of the Common Harn:et should result in considerable change in

this i tlon, in that the Common Market is to becone one large :urternal market

governg. v free competltlon. "~ The. achlevemen .of freedom of establlshmenu, of
' freedom 'l:o supply services and of free c:.rcula:t:.cn of persons, goods and canrtal
_ :l.nev:.ta.'bly leads to mobility of undertaklnc-s. The - proposed creation of =
European Company, and the posab:.lrty of mergers betveen companies governed by
different national laws {as provided for in Article 220 of ihe ‘I‘rea.*y) also
encourage national undertaklngs to establish. bre._ch offlces Op. secondary

. establlshments in other Commmlty com'br:l.es.

From, then onwe.rde a.d;;udlca.tlons in banlcmntcy in the Member Ste:l:es will o: ten

ha.ve effects which transcend the boundaries of any one ?ember State. The

difference between the systems of prlvate internzational 1a'r, 1f no*hlng is done

about them, will give rise to insuperable difficnlties. 'Ihn fexr exd, sting
conventions (anert from the Franco-Belgian Treaty and the Franco—Ita,llan

conventlon a.lready mentiocned, the only conveniions in existence amongst the

six orlg'.Lnal lember States are those_bet‘.—reen Belgium and.the Ne"therlands of -

28 March 1925, the Netherlands and the Federal Republic of Germany of

_‘30 August 1962 and a 'treaty between fhe three Benelux countrles of 24 November 1001
which has not yet entered 1nto force) differ widely from one another and do not

prov:.de any sa.t:.sfactoz:y solutions in the coni e_ct of he Common IvIarke'l:.

It was therefore essentlal to try. and draw up a multilateral conventlon between

~ the Mem'ber States of the EEC laying dovn common ruless rules as to

Junsd:.ctlon, ags to which law is to be a.pphed as o the effects of hanlcmntcy '

and Tules relatlrg 10 recognition and enforcenent of ;judﬂ-ments.

- Co. The vreliminarv draft convention seeks so far 23 vossible to solve *ke
broblens connected iritn honirunicy witoin <ne on TOD2IN LeonoIlc LorTuaidv

It was impossible to harmonize the various national laws rela:tlng ‘co bc.n.aun* c,f, -
not only because of the nrofound differences beuheen them bu'c because bg.nkr‘.mucy
is an 1nc1dent in the law which affects the la*.r of persons, companies and firms

goods, the rules of procedure and of the means of enforcement, and even criminal

- lawa Ha.:mom.zatlon in this field would require first that 'the law of obligations

LT

be harmonized, w‘uch v:oulct be verv much a long tera process if i{ were ever-

| .'a.ttemp’ceu. o

The only way open wa,e ‘therefore to try and solve the conflicts of law and of

"A‘Jurlsdlc ion i.e. confllcts as %o ,}urlsalctlonal competence and as to which law

T should a.nnly. However, on certain points it I-.as found that the conflics riles dlf‘

: not produce satisfactory re‘sults and it was cons:.dered necessa.ry, in order to ensux
certainty in the la.w a.ffect:.ng '!:ra.nsa.ct:.ons and e"ualz.t a.s between third De.r*les

. having similar rights, to draw up uniforn pronsxons of/(Armex 1) vhich to 2

e ﬂ“_r' ’_rm'...,,!.; )

"a.'limi'tecl extent may be su'b,ject to resemra.*‘lo*;s on sécondary po:mts (Annex 4)

JE ¥ T AT R "



B II. G""%ﬁ:‘&L SC""""’" OF THE F&JLT’TflRY DRAFT CORVERITION

A, 'I%e co“ven+1on is esgentizllv 2 private 1ntem:rt10rval law conventién based -
on the orivcinlie of the unity and universzalitv of vankruvicy in the
contracting states,

The principle of unity and wniversaliiy has distinct'ly 'more' adherents 'tha.ﬁ tﬁat of
'_'l:.érri'toriali*y 1.2 It is true that the iatter' (involving a bankruptey in each
state in whlch the bankrup‘t has asse‘ts or where there. are creditors hav1nc' a cla:l.m

._upon him) does give greater securrty to. those creditors whose na:tlona.l 15,1: is
given effect, but it creates’ greater 1n;:us-t1ce in 'l:ha'l: the varlous zssets and
11a'b111t1es in each. count:y may differ very widely in proportion o each ouner, anrj
involve higher costs 'because credltors may prove in z2ll the _bazﬁcruntc:.es. Lasul}',_
-beca.use the adjudications are cbviously not all promnommced on uhe samme date, ..he'_
de’btor has time in which to arra.nge his 1nsolvency' in those coun'trles in wm.ch he

_has not yet been dlspossessed of his ‘assets.

The pri_nciple-of universa.lity could not, howevei-, be given free rein in such a 3
way as to ensure that privileges and securities granted were satisfie_d,' and for a
- long time this diffidulty appeared to be insuperablé and likeiy to lead to failurs
of . the negotiations. I'r. being clearly impossible at that moment to-u.nify the law
on privileges and securities, the working pariy conce_ntrated on findin'g the leést -
unsatisfactory and least inecmi‘ta'ble °olﬁtioh. The pxﬁnortiohality between the
r_va.nous grouns of assets and lizbilities in each country which arises as the
result of the terrltorlallty pr:.nclple has been mitigated by dJ.v:l.d:mg un the

'ba.lances rema.ln:.nv' outstandlng pro ra ta to the a.vallable surpluees. It has-

provecl an e\ctrernely onerous ta.sL. to draft in suf;lcmntly comnrehens:.'ble form the

rules adopted in this comnection.

It has not been possi’b_le.moreo__ver to adopt the "'tmiv'ersa.li"’ajr principle as regards .
incapacity, forfeiifure and disability resulting from bankruptcies pronou_' ed .
in each state. DBut in this case the uerr1+or1a11t‘,r prlnca.ple did not appear to

: make for too much dlfflculty.3

1Those countries which have re@rd"especially %o the incapacity of the deb‘cor
§ (Belgzum and Lu:.temhouzg) nre; er mnlver.:a.llty. : ’“’nose which look upon bankrupicy
. f:.rst and foremost as a procedure for executm_ judgment on and of 11c:'znc1c_t"n9' o

" assets (France and the Hetherlands) adopt uemtonallty. , Geman and Italian
_ laws.mclude. features of both systens. '

) 2I\Ti.mie:r'm:ts European and. national professional and trade organiza:tibns bavn. declared
themselves to be in Ia.vou:c- of the prlncple of mity and un:.versa.l:.ty, in

na.rtlcula.r the. Standing Conference of Chambezgof Commerce of the nuC the _
Stand:l.ng_Conf erence of the Cham'bezs of Cornmercg and Industry. of Belgium, Fra:née’r,-'

e S e ey - [ e e
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and. Italy, the Union of the Industries of the European Commwlrty (UHICE),
and the Savings Banks Groun of the EEC.- The EEC Bankers?! Federation, on.

the other hand, has raised objections to he wmity prlnc:.ple.

The group of exnerts never-cheless honed that coordlna.tlon of‘ the naua.ona.l

crlmlna.l laws rela:tlng to be.nkzun'l'cy ;:ould be underta.ken as soon as possible. |




L =se iy

Bs The convention lavs dowm bindine rules concernina furisdiction

1« The principle of :the'u'nity of bazﬂciuntcy wa.s'inconsistenil: with the rules of
: indirﬂct jurisdiction, *'hlch come into effect only upon recognrb:l.or' and '.rould
not ha:ve avoided mu_l'tlnle 'bam:rup..c:.es. '

On the other hand t‘qe Ju_r:.ecllc’cmn o+" the courts within the States could not

‘be 1nterfered wit ;.h ’*'!he e‘merts therefore e:ccluded the possibility- of hav:.nsr

'1_

rules of spec:Lal d:.rect' JUI‘lSdlC'blon (particular Jurisdictions *n*h:.n a particula
State) and adon ed ru_es of - general direct Junsdlctlon {courts of a particular
Sta.‘he haw.ng gurlsdlctlon under the law of that State)e .

2 The prlnclna.l cmtermn for Jurzsdlctlon acon‘hed. was tha:i: of the debtorts
E -prlnc:.nal nlace of business: (of which there can be cnly one) which has 'been
-defined as "the place where the main interests of the debtor are usually
adm:.nls'tered“ (for companies, and in the absence of proof to the contrary, this

- is presumed 1o be the place where the reg:r.stered offlce is srtua:l;ed) L

3« An order of crrterla. for determining Jurlsdlctlon has been 1ntroc1uced

(centrﬁ of mc_na.lzﬂnent - debt or's place of business — national Jurlsdlctlon).

4. Rules have been suggested for the p-u_vpose of resolving as Ia.r as noss:L'ble both

‘posn.tlve and nega.’clve conflicts of Jurlsdlctlon.

exequatur procedure for judrments
L1314 nrocacure. '

C. The convention ﬂooll.,hea the normal
bankrunter ~nd sursiituios o 010.33

The pmnc:.nle of universality, in order not to allow time for the debtor to
mma.pply his assets and for certain credrhors 1o act more swiftly than Ouhers,
-logj.ca.lly 1nvolvcd f‘:.rsi; that Jud:;men-ts in bankrupicy pronounced in one of the
Member States be recognized automat:.ca.lly by the other States, and, secondl'y',
the adoption of a simplified exsouatur prc;c:ecmre2 or even outright abolition of

any such procedure. | ' ) .

."._It was this last vhich was flnally preferred 'but in order to ensure that 2
A 'banlcruntcy would be fully effectlve vaile re'l:amng such con‘trol as may be
neces.-.,ar,,r, it has been iempered by permlttlng nroceoalngs for a anplaratlon of
voidability to be brougn'!' against the ad:nlnlstra.tor by any nersons who ‘E-IlSheS o -
cha.llenge the recogn‘clon and enforcemen't of tne judgment in bankruptcy, but at
-

his own risk and cost. -A form of enforcement order was also recogm.zed as bpeing

N necessa.ry in certain dases.

1'Ihe exnerts regected uhe words "mana.geu“ and “busmess", in fa.vou_r of M"administered
. and "Minterests", the latter expressions appearing to be more neutral. '

2311011 procedure is provided for 1n Artlcle 31 of ~hhe: Genera.l Convent:l.on of
27 Sentemanr 1968. . ‘
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4..20ts invalid as a.ga:.ns"‘ the general body of cred.;cors d.u.r:.ng *he susnect nerlod-

5. set~off¥ of debis payable and debts recelva'ble in one hand;

= e e e e

=6 XI/853/738

B, The scove of the convention is .as follows:

T Territorially:‘. the ‘convention applies ito the '!:-effitozy of the .contra_.ctih-g' States

and to the French overseas departments' and territoriese. Special.'provisionsapp'ly

in respect of Surinam and the Netherlands Antilles.

2. Substantivelys: insurance,'-sa.vings, oapitaliza.fion, and deferred credit
~ wndertakings, for. wnlch a. separate convention will be negotiated later, are

.exempted from the- scone of thls conven'i::.on.

3. The conventi'on'. az-m‘iies*to a.ll' nroceedings:

- 'ba.sesi on cessa.tlon of pajmen-ts, 1nsolvency or sha.aness of the de‘btors' credit,

- in Which a. judicial author:l.'l;y is involved, and

- Wh:.ch resu.lt in the suspensmn ‘of 1nd,1v1dua.l pmceed'lnrs, compulsory collec*_ve

hq‘mdatlon of assets or mere control of a de'btor's 'bus:.ness.

4. No dlstlnctlon is made 'be-!:ween banlcrun‘hcms 'o'r-onounced in one and the same

'cmmtry, for it is often mposs:.ble to Icnow at +he tine of adjudication whether

:.'l: will have effects in other comtries.

S As‘regards actions arising out of the 'bankzu;otcy which in certain countries
fall to be dealt wi*hh"by the court which has pronounced the judgment .in'hankruptcy, '

and in others to other courts: a list has been drzwm up of actions which are

 ‘compulsorily fo be dealt with by the court which pronounced the judgment in
."ba.nlu'.uptcy. |

6. With refgrence to the ‘general conven'l:lon of 27 September 1 968. this contl*mes _
to apply as regards those matters which are not covered by the convention on

benkruptcy (e.g. insolvency of non-—commemlal rersons or wndertakings under French.

_ law, amiceble arrangements).

Ee For those canes in vhiech it haa now been mossible satisfactorily Yo resclve
the conilicts or 1nvw ine convenzion insiuies un 1:'91"* orov isions 01 iaty

e

These wiform provisions were discussed at grezi. Ieng*th by the experts in view of

" the differences between the national systems and it oroved very difficult o reach

agreement. The wniform provisions (see imex 1) relate to the following:
1. extension of the bf.—.nkruntcf of compa.na.es or firms so as to J.nclude the persons

directing or managing themg

24 ba.nl:rupucy of persons respons:.’ble for cond.uctln he affzirs of compa:nles or
o firmsy S '

* 3+ proof of tne spouse s claim to recover pronerty,

?

6. contraots of sale where the pa.ss:.ng of tne proner-ty 1s deferred.'




DRAPT B, 5,C0. BARIRUPTCY CONVENTION

Dol BPINAL BEPORT: CCMMENTS A '
¥ SO s W{'W’Mu .- [( g

"OHCICH O L. DRCTEION

There sre "events" in the laws of the Six comparable witk
acts of bhankrupbtcy, e.g. neliing @ declaration of suspension of

payaents, suffering an ewecubion, abgeonding, ebe.
& 2 o 9 %

rages 2/%, nara.b.

I sm, rether belsbtedly, concerned with the absence from

' the draft Convenition of any »rovision aboubt "“discharges" within

| the Tnglish bankruptey sense, while the IehL. Report refers to
”clﬁt&res”l,which do not represent any U.ll. event excepnt
Tannulment ™. I wonder 1if we should somewhere (if we have not

glready done so) deal with the termination of "“divestissement"?

wrw{/{ 7 o Bﬁjmiﬁ; /1:.'_;.;\ q{_ C’“F o :l . ?

b

rage 8, nara. 2

L35~

P
L.

Should a digtinctlon De here made between the effect
of the receiving order and of the adjudicationg it will be

recalled, T Thinlk, that the "divesgtissement" is to be ab

]
N
<
%)
o
[ ]

receiving oxnde

1 do not understand the Hexwk "shout the time that the

liquidator is appoinbed’, In compulgory winding up, the O.R.

“

is appointed liguidator at one instant of time, viz. The

k.

a liquidator and the creditors' nmeebting confirming him or
appoinbing another Liaquidator,

?uw

Page 9, 1nara.zs, l.3.

For Ycompany", read "compulsory"?

The sanction to carry on the business can be given

R T e g




but I may have misunderstood the poink. &fuwwﬂ/?nfzu$yq

also by the Committee of Ingnection: cee para. 24,

w\.n,\f];wt; 338

i

i NEhe-exeditor!?

rogs wel. vo pare.2l, re afbter~accuired property

Germany?

t g L5 . I-tb GI«SZAM Al P’Y‘?’;’M«U}%ﬁk bt a h,uj(
cage 11, pere,” \\M%u/puhpmﬁsq bisan &0~hdkwﬁ{

I do not asgree wibth the hypothesis here advanced

R
b
("s

-
b
)

about the presumpbtion re nabrimoniasl mronerty acquisitions.
;E ac: nob 2?1“;_-_ that Art. 3 of

Facme 12, nara,ss, 1.7

the U.L. could exbtend that sar.
F{.wamf 4. ? '

lngert reference to Z.51(2), B»g;?

Page 1%, nara, s

I ¢o not understand the auotation from the Rar
i\&- i U0 )
Council Comments. The main digqualifications attaching to
AN
penkruptey are enacted by the 1887 Bankruniey iet, still

unrepealed (see billismg). Can this prorposition be elsrified?
The other diggislificetions "apise from vankruptey", for

Tthey specifiecally attach Yo "bankrupts" (2.g. Ce.bd. S.187).

-

I thought we had contemplated extending the 8 days
to 1% days? % Coweed ‘1{:5»%\}1}%% { biee Mo T

Hote: I am nct aware of an -Ap“ov15“0f “?OteCtLﬁé

purchasers Irvomn the bankrupt ss auca, cther than s.s.45 and

46 (dependent on absence of nobice) and S.47, B.i. (after

acguired property acqguired for valuable ccnsideratioa}even.with
notice of the bankrupbey g, mot recoverable, so long as the
trustee has not "intervened").

Fope 1@, rara.4l

I am not sure that 1 agree with the last sentence,

B I I




ut,s 1 Aﬁu‘h"ﬂa
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S-‘H/(Wb “\l&eﬂ l'l .

execucions, incouplete zs &bt varicus stages, as sgoinst the
trustes or liquidstor: gee Hal. £.8.40 and 41 (and previso

intreduced by the 1947 C... (see pilliams), and Ceiie SeSe3259,

326. g | J G .
Pt HE L bl chendlin ol o prafuns) Jubte? Ssefiy )

Fare 185, nara 46 (Lon)

“ihe substance of =z debtor's duty"? Should this wel
vt . .. -
- 1] .i * e H i, . ; "' § 4 . ('k » .
read “creditorty Ys f“kuf«-[\mv E Lanekeon., ? b p«mﬂfé{?

Prarag., 47, 45 (nece 19)

Cross ref. to Uniform Law section on Yactio Paulisna™?

Sefore "protected” insert "in general', and then add
'unless the marriage be iteelf s fraud upon creditors, present

ubure” (see Yillisms,and Zerr on Traud).
L L OEE

siter "Zoclal order' insert the Trench (Yordre social™)

- it has ne real egquivalent in lnglisgh Jurisprudence.; -

Page 21, parve.,n5. lote.

,,,,,

4.3 -

the subject of disclaimer is exbtremely comnlex, and
differs markedly between bankruptey and winding up. Since
in bankruptey the property of the bankrupt vests in the

trustee personally, he becomes versonally lisble in resvect of

onerous property: I think (writing withoub the relevant

authoritiee) that he must become personally so liable in

i3

respect of property anywhere. In winding-up, however, unless
the liguidebtor causes the property to be vestéd in himgelf

(see para.2l), it remains vested in the company, and the
necesgsity -~ &and the incenbive - for disclaimer is greatly
reduced, in fact, in recent years, I believe, disclainers

in company winding up hafve become pretty rare; the court

in relation to onerous leases used o seek to persuade the

B 16k 1 R F e Ul IIIF;H-"-"'-' “rT T
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the landlord to accept & surzender. Check with David Graham
and the L.~-Gg
If this is to be = waversal Yvesting' in the trustee -

oy liguidator of 21l property, including cnerous property,

2 ) &= k]
sltuated in bhe £,5.0., then provision must he made gither for
. . ? . Tl w——cape—:
reguiring the national lavs of Menber Ztates fo nernmit local

. =
digcleaimers, or for ullD’lﬂ” the Trustee or liguidator Lo

digelainm in his ovn court, i.e. of the Ltate of the bankruptey.

In the latber case, the nroceeding would nroperly fall
under irbticle 17, whieh rmust orovide for it, and will require

Winithen or nrinted lemorandum?

agme 24, naras,Gl,

Ig 1y indeed the case that obther E.i.C. fStates
(except Fire?) do nolb have hire purchase sgreements?: They
cerbainly have gone systerm for instaiment purchase of consuner
durables (called, in Italian, ”@aghregto a rete'), Does the_
Finance Houses ..ssoclation desl with this in'theirfevidence?
If not, could you »ing them (Mr.Humphrey Cliver, of U;E.T.,
their chairman, is an 01d friesd of nine) to cheek? The
problen must surely arise ffv quently, now that cers, caravans,
and yachvs con U.il. heDe, §0 abroad continuously. Do the
French, for example, levy execublion onm a caravan on h.D.

.

whose owner hos been ordered to pay demsges or a fine?

FYage 25, pars,Gh

T £ind the references in the Convention (irt.31), and
in the Ii=i. Teport, to "the continuance of the debtor's
business" veryr cheocure. If the trustee o 11?u idator is in
nossession and vested, why should he not continue (indeed,
mist he not continue?) to run the debtor's business wherever

it is carried on at the date of the bankruptey, at least for,

I 5 T T
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L%
i

oges of its bemeficial winding un?  Thie should

1ao

sublic policy should be in inverted commas, I think.

AT e 7L e

1 Tovour the majority view re redirection of mail.

L thinw we should ingert a varenthesis at the

r .. T T S S . 3 . >
lasguming that that is en adeguate Ltranslation

BN
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MINTRODUCTORY"  SECTICN

‘ape 2, vers. O the Nl tepont, oliey
la I suggess we should refer to the intimsblions we have

recelved of the uwltimate nrepsraltion of a "Hevised Lepor

This would presumadly exn -n.of Juetify th f*nal "Heviged

o

Draft" of the Convention now in prejarabion.

2. Three pointe arise here: firstly, "Tfhe Panel of
v %
' {1 '

ixperts of the 9 now prejdaring these

,.

things at Brussels
should now include {ix fact, I mssune it does include) U.X,
. Ly

=

experts, veth from the D. of T., and the Lord Chancellor's

Officefaﬁd,g;a@qg the F.0.0. Iz it intended to update the

Heport, and its cwt tion of authoritieg, To 1nclude appropriste
references to the U.i., Sire and Deamark? if not, what
reference will be made Lo theilr laws as the sources of the

finsl draft?

S “he gecond point dg jJuridically mere far-reaching.
It will be recalled thet we have gporadically discussed the

uge ag 2uthoyity for the construction Ly the courts of the

Conventicn, of "travauwx préparatoires", vhich in other

T S

e

ember Jtabtes are accepted cs g guide to construetion, at least
in cages of difficulty or cbacurity. Formally, I understand,
the Teport on vhich Tthe Conventlon wes based would be regarded

t

el

) ] “ r4 . » ’ -
States ag & "travall »nréharatoire”, Is

intended by HuM. CGovernnment either (8)
.

&‘J

to amend the U.d. law
to introduce the recognition of "travaux préparstoires" as a

guide to the construction of I.Z.U. Conventions (and quaere

also of Directives), or (b) specifically %o confirm the

exclusion of such materizl. It will e recalled that there
have been recent controversies in the Court of Apyeél and in
the House of Lords on this point {see a recent speech by

Lord Diplock in the Hol.). T do not think it adviseable to

leava the matvter in doubt.

B 18131111 NN s s Y i I el s E
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ey

the cuestion arises as
will become
Conventicn.

bsolete in plszces, either

Commission

to all

5. I

I should lixe

i prérarstoirest

Lenort!,

50

2inly been rendered

! by leter 9H6ﬂ¢ﬂert to the draft
(see .. the February 1975 document), or by second
houghbs by the authers or thelr colleapgues (see e.g.
delivered by M. Hoel ond ".Lemontey =t the
in Jecewber 1974, If there is, however, to be

»

will not thabt hecome the definitive

to the fazet thst the

nas circulstad our Consultative IFaper

R

will the Consultative Paper ibtself

2 "oravell préparstoire’
feel strongly bthat these pointe should be made ab

some appropriate place in our Levort, possibly in a separabe
Sectlonsy  although they are nade, iesr, very late in the deay,

Then te be circulated to members of the Committee,

Jare B, porS.elb, lines 3/4,

Zhould net "compulsory character” read ”statuto%gy
character', unless "compulsory” ig explained as not referring
to "ecompulegory iiquidation®? Lr »oesivly "eollective
character” would bhe more appronrizte?

YT R

TR T
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RIS eIt
‘\. '? Ubu\.;x‘.«ua.\wwuj C/‘-—o:l\-"s_ }:M‘\fmkpﬂ_ “‘V\r""}"-&’\&? } Cé‘ A

race 4, nars.S eb sed.: "Compogitiong and analogous proceedings™

&£

Flease refer to my draflt Ueport writbten for the sub-
comnitvtee on IMloating Cherges and Teceivershins: see slso
éhﬁJLT paras. 32 and 34, inomy view, protective provie zions for
these will be recuired under irticle 4(0)(1) of the U.L. and
otherwise ag indicabed thersein. ihe same applies to deeds

oi arrengement: gse naragraph 30, and wy memorandz alread:
5 i o S s 4 _

delivered,

M’L':—l—-, ’ntwp u.,o.//u,aw ’V\.«‘w%n\cwval Ay M\,j,u(,u,) MW » m‘&j

1
"nn“ C\ B 3
Lig o ALl o '1

.Lc.“

2% oshould, I thinl, be emphagised thab deeds of
arrangement snd receiverships for debenbure holders sre not
r J de SO S T S I Y b V. Pr 1 SR I
L¢U¢j7 at rpresent within the beankruptey and wianding-up codes of the

MMW%VNJ%

To include then under the Counvention might

seer tTo involve s fundesmental enlarpensnt of the scope of
H . » .
uuose codes.  Aulrmalin .
% *‘i NVL%' sé_ : h—{“ﬂ‘ A, (Aﬁ,}/ﬁwyw ((,,&—q,q, -'C/i’ 5 /)0\.(\-{, (va &M?’“"M/!tc
:a;e 10, para.s! bk ‘

icentical provisions for compositions £o tiose

dication) are contained

s
Ly

rl. Having repard to the
Jepartuceni’s contention that the receiving order should be

regparded ag "the copening of the Qaaﬂruptcy”, thig point should

G

A 1

S8 :‘._':;C.G} Cl@&fa }\gﬂﬂ e [ ﬁ.’} L"WL\ ./LWW
P, 15 Tons [ uw;m«,a\w Hx Moy,
rage 11, para.”t et sect! Deeds of arrvangement.

L “,

it should be emphasised that {co Eﬁufcﬂlj'mlth the

continentsl systensg earlier described), s deed is attended
with considersble formality and publicity. It is void (i) if

not auly registered within a short veriod after execubion,

™

i} ] .

and (ii) if nob assen;eajtﬁlm’a,“aJorqtﬁ of creditors in
number and velue, and those assents must be thenselves
registered. 1t is an offence for the trustee not to pay

debts which would be preierentlal in ban&ruptcy, or to pay

I 25511 8 114 SR G K i+ E R I B
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AL I

May I »erhops draw attention to my recent paver,

habilitebion of Insolvent Coupanies", published in

the Journal "Uredit lionagement" for sy, 1975, of which

1as & copy, &8 to more exbensive forms of
"llabilities adjuetment® for insolvent compvanies which

wight be introduced.

. . . .
aras. 35, 5%, Ileceivershing.

cee my comment on page 4, rars.l, snte, and my

bl ey L PR I A e y QU SR
i have recelived an interesiing letbter agaveq

of Cologne, s close student of the Comvention and of the C.F.
(rhotocopy abtached) vegerding Srotocol, :irt.l(a), and the

categories of voluntary winding uwo. e mekes the points

.
— - s 3
nace 1n naras. 37 U0 40 sbout those wenbers voluntary winding-
A . .
ups wnlich become greditors winding v, either by virhtue of

the directors failure or inability Ho make a decloration of

solvency, or by viztue of the liguidabtor subsequently

finding that the compouy 1o zolng so be insolvent ond not
solventy on the Dbasig of our apnroach to thisg problem, some
s

Torm of coury order would be needed Lo be nade in these cases

dso, in owxder Yo obbtain “recognition”.

$:4

. DATR.Y: Administrabion orders.,

C‘\

oe 16

Hag not the peecuniary limit for administration orders
recently been increased to Z10007  Bee ..duinistration of

dustice acte 1970 et seq, and Halsbury, Vol.%: “Banitruntey”.

- - A o
rage 17, onara.i8, Vioclehés ou personnes moralest.

Could (and should) reference be made to the differing

RNV 113103 0 16) 6
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Somvention, @hc.: I agree that wivtes Charts should be
included with an explonatory note

4
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URISLICTICHY  CrnCTION

T e Iy i e £ g 2.
Uarfettil, OU S8Ue Compents,

L Cenaral.

The whole of

this dvaft will, I think,

recuire reconsideraticn dn the light of the lmminent, i

16, 11 and 12

i~ -
ITUEBeLlS.

niforn Law ab

JE 0 R A —— 1 Pt
LAt we shoula

e 19
Do we need Yo conbat drag

obsoleter

February 1270

tediction’ (name

R

achieved, fundamental rethinking and redrafting

, and srticles 1 and 2 of the

cuy policy has been

+ k7

out

o e

veh an impeortant, and contentious, area

te the resl situvstion with

b4

1-.1
m‘l
M
[
3,
[&]
5
3
ot
i..J 2
i
@
},. 1

would refer again
975 and the Noel-lemontey
Mg S8E BGafe YOUT TETED5.

ong

which zre #hbsolescent, if nob

% et sed.)

-
hra e Tt w R Tt ot
mormart Lo

nade {(ond in The conbext

court, by vimrbue of the 1
3 o

Teory

ESE S e >
elt debkhs of

5-G (1950Q) «.Ue o

fietion will either he el:

111, or piven vprecise st

= ey T .
Da LT e B0 BCOs

-

foreign~-baged companies,

which David Grahoam drew abttention, where

WO P
of

of other Ttates

our eriticioenms
thins thab reference must be
that form of
inglish bpanipruptey

a debbtor being deemed

A

Long alfter he has

Uallay b¥ virtue of

- = 0

his business vnpaid: see Theophile v

T hone incidentally that this

JE S T —— ¥ .
agbtubtory Danctlon.

the exorbitent jurisdiction over

see The lerabello (1973) Ch. 75, to

Jurigdiction to

BN i v ) T "TI 7 " T
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wind up the compaony was held to be conferred merely by the

rresence of

03

sgets, opr the »robakilivy of zssets, within

Lra LErR. Ll the lacunae in relation to decessed

= v L]

ingelvent debbors must be filled un, not only as to remedies
evailable to the trustee but, wore importantly, on the denial
of jurisdicbion to entertzin o credivor's petition until

+alran out Thi
balken oul. This

28 externally

S0, neference should he made, in any

e . S IS T T E - R = - ;
diseuagsion ol The alterations nesding o De made Lo our

national venwruptey lave, in order to coumply with E.Z.C.

reguirenents, te The probabllity that we may need to keep the
- - - 1 - g . e 3 *

exighbinm laws in forece to deal with »Ue bankruptctes,

whebther foveign-based, or having o Cormmonwealth charascter.

Se C8T0. 2 Zeference should verhsps e made Lo
Imglish limited peartnerships (under the Iimited wartnerships

feby 1907, belng reguired to have a "registered office!, the
lecetlion of viich »rima facie egtablighed bankrupbey

M QP S . e T ~ ey [ ] 3
Jurisdichion: gee dHonkruptey Lules 202-284, Could Sandy

2

1 ~ 4ot el i A4 - N EE ST .
The Continentel "socibtes cn comnundite”, ebte.

7o SETRe L 1 wag unavare of the proposged Convenbion

referred to: 1g Tthig a different one from that already

concluded (with & Froiocol) on the lecormition of Companies?

same, particulars and H.E.C. document

"fpeedon of establishment®™: does this
net generally refer o the right %o carry on a profession,

and is not "freedom of movement" more appropriate?

AR T T "—'I.
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9. CET8.f, LZeforence ghould be nocde To the obscurivty,

vhich we

= I ey 1 : SRR R 3 [ i
he fLerm "seized of the wauter 5

¢iscussed, as o vhat gbege in the Seambruptey courd's procedure

s - SR P - LN ot
ig referred to. oot Fyour naragroph DY
o~ - ne . R UK. AU SO T R S J 4 >
e Cardl.te et 86q, I think that greater clerity is |

e h 12w concerning ”commer?ants“. “Gaéﬁ

is nobt easily inmbellizdble in bthe conbtext.
The Zrench lew will seize on "actes de coummerce! commivied by
a person not amenable to thelir banlmwrupbey law, in order Ho

R ’ 4

o & nobtary buying and selling land,

and {I imagine); & farmer selling his lend for building plots.

The pogition of s non~smenable person who guarantees a

commercial transsccetion nay slso bLe peten

tielly hazardous in

S

thisg rmespect.

1i. Should we say something o

=]
3
]

ra Ty ey AR Ty
1:)5 LSBT, friie e
o, Y

lii‘c SEINEL o)l lo_/ﬁ

» L P - - S . S, [N S e de 4
law other than thet of The delincuent director's stabe'.

i

"The solvency of the conbribubtories®: ig ¢

|

[
s

ﬁ

I H - 1o r - L - ' - o 4 - rj\:{{/ .
ot "the contiributories’ liagbility to De nade bankrupt®, =t o
intended?

Ea g M

2 of the obzervabions

-

Tuteh delegations, and what

Tor Yerbension! is not “attenuation

18. Para. 50. (Insofar as £till & runner, in the light

In iine $, is it intendsd to be conveyed

B 11653 L
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" Amended traHSIati'Onsof Articles '5'5 to 82

‘In any Contractmg State other than that in Wh1ch the bankruptcy .

55 Act1on to challenge the bankruptcy

proceedings have been opened , an action to challenge the judﬂementl- o

.opening the bankruptcy ‘may be- brought in the cases specﬁied in
Article 56 _ ‘ L g

———

56 Cases in wh1ch an act1on to challenge the bankruptcy may be brought-' o

An act1on to challencre the bankruptcy may be brought only in the
followmg cases:

1f as a result of circumstances for which he cannot be held
respon31ble the debtor did not receive knowledge of the :
proceedings in sufficient time either to prepare his def ence, or o
to avail himself of any legal remedy agamst the ]udgement openmfr
the bankruptcy, _

if the Judgment opening the bankruptcy is contrary to the public -

~ policy of the State in which the action to challenge the bankruptey:

is brought; provided always’ that such an action may not be brought'
on the basis that the judgment was contrary to pubhc pollcy on any

- of the following grounds:

'(a) that the proceedmcf in question is unknown in the law of that

(b)

(¢}

(d)

{e)

State, if such procemsted in Article I of the Protocol
to thlS Conventmn, : _

that the court wh1ch oprned the bankruptcy -had no ]ur1sd1ct10n,‘

that the ]udgment could not have been glven in the State where

the action to chullenge the bankruptcy is brought, by reason:
of its own law governing the requzrements for the opening of
a bankruptey; :

that the judgment has been given against a natural person or’

a grouping of persons under private law, whether or not having
legal personality, who or which could not have been declared
bankrupt in the State where the action to challenge the bankruptcy'. _
has been brought, - so long as such person or grouping or persons .
has not or no longer had his or its centre of adm1n1strat1on 1n

that State; : : :

that the judgment aas been g1ven on the court S own mot1on
or ex parte _




o 57 Courts w1th ]urlsdlctmn to entertain actlons to challenge the bankruptcy

.,‘r‘.,f ‘;r....‘...‘l.

An act1on to challenge the bankruptcy shall be brought in each Contractmg
- State before the court des1gnated in Art1c1e X of the Protocol to th1s :
Conventmn

: 58 : Part1-es to- such actions and t-i'me 1imits'

L T

1.

The act1on to challenge the bankruptcy shall be brought agamst

" the liquidator. It may be brought by the public prosecutor, the -

debtor or any othér interested party, with the exceptmn of the
person who brought the bankruptcy proceedmgs S

* The action may be brought only within a period of three' months

from the date of the advertisement of the bankruptcy judgment in’
the Official Journal of the European Communities or, in the

‘absence of such advertisement, from the date when the person bringmg
. the action had knowledge of the judgment. Such anaction may on

no account be brought aiter the closure of the bankruptcy

. 59 Effects of an action to challencre the bankruptcy and legal remeches

1

et e S TV S e Y

The bringing of an act1on to challenrre the’ bankruptcy shall not
operate to stay enforcement of the Judgment_ opening _th_e bankruptcy.

~ The court seised of such an action may neyertheles's.-decide to'z, ‘
" stay enforcement in whole or in part until it has decided the action,
~Courts with jurisdiction to decide matt ers of urgency shall also have

power to stay enforcement in whole or in part if they lay down a

" time limit within which an application is to be'made to the court -

having substantive jurisdiction to-entertain an action challenging”

~the bankruptcy. Judgments ordering such a. stay may also order
_measures to protect the estate. :

A judgment in, af’ actlon'"" _."c_hallenge the bankruptey shall in the
State in which it is- crzven} take effect agamst all persons and sh shall
be advertised in that State, in the same manner as a bankruptcy -

judgment. The same legal remedies shall be available against it. = -

A judgment which has been successfully challenged shall cease to

be recognised or to have effect in the State where the action to
challenge the bankruptcy has been brought. The same shall apply .

. accordingly to-judgments given in any of the proceedings set out
~- 1in Article 17, as well as to any other judgments given in the course
of the bankruptcy proceedings. Acts performed prior thereto by .

the 11qu1dator shall not however on that ground cease to be valid.

T TR T R AT R e o e )



- 60 : Possmlhty of terr1tor1a1 bankruptcy in the case of a successful :

challenge.

" Where the judgment opening the bankruptcy in one Contractmg State"'_'_
has been successfully challenged in an action brought in another
Contracting State, a bankruptcy may be opened in that flrst State.

A bankruptcy so opened shall have no effect in the other C'ontractmg
:States. ' _

~ SECTION IV - ENFORCEMENT OF JUDGMENTS IN BANKRUPTCY MATTERS

" 61 : Orders for erforcement

"1 Judgments in bankruptcy matters given in one Contracting State, and in )
particular those given in the proceedings set out in Article 17, may be o

enforced in another Contracting State pursuant to a writ of executmn
a granted there, upon an application to the court or authorlty des1gnated
in Article XI of the Protocol to this Conventmn. :

2 Thrs shall also apply to 1nstruments for the purpose of levying execution

delivered to creditors in accordance with the law of the State in Wthh
- the bankruptcy has been opened - '

3 Paragraph 1 shall not apply to ]udcrments concermng the fr eedom of |

the 1nd1V1dua1

.62 : Grant of orders for enforcement

1 The sole reqmrements for the issue of an order for enforcement
shall be the production of:

(a) an official copy of the judgment or of the executory 1nstrument

for the purpose of levying execution satisfying the requ1rements o

necessary to establish its authenticity, accompamed vy a
‘translation thereof, certified by a person authorised to do so,
in the language of the court or authority to whlch apphcatlon '
for the order for enforcement is made;

(b} any document Whlch establishes that the judgment is enforceable >

'-accordmcr to the law of the State in which it was glven

2 The competent author1ty shall do no more than satisfy 1tself that the _
- formal requirements of the documents referred to in paragraph 1
have been complied with. The issue of the order for. enforcement
shall not be subJect to the levy of any tax, duty or fze.

3 No legal remedy shall be available against the grantmg of an order
for enforcement, except as provided in Art:cle 63.

4 The judgment, together Wlth the order for its enforcement, shall
before enforcement be served upon the party against whom the -
enforcement is sought. The judgment must be accompanied by its -
translation. o SR




"

63 : 'Challencring enforcement

1 .

. ’I‘he party agamst Whom the enforcement is sought may, in the

cases listed in Article 56 and to the extent that these may be

applicable, appeal ‘agamst the judgment or challenge the 1nstrurnent_

in respect of which an order for enforcement has been issued.

| Procee'dings'under Paragraph 1 shall be commenced within 14 days

-on account of distance.

from the date of personal service, or, where personal service has

“not been effected, 28-days from the date of the first measure of

enforcement. I that party has his habitual residence in a State B

other than that in which the order for enforcement has been 1ssued T
" the time shall be 28 days either from the date of service, or, _
‘where personal service has not been effected, from the _date of

the first measure of enforcement. This period cannot be extended -

Th'e proceedings shall be against the party seeking _'enfOr-cement. |

64 Competent ]urlsdlctmn in challenging enforcement

1‘_

An appeal under Artlcle 63 shall in each Contractmg State be lodrred. N
- with the court de51gnated in Article XII of the Protoccl to th1s v
Convention. - . _

. The jurisdiction_ ofrlocal courts -shall be d‘eter_'mined_ by the piacé

of the habitual residence of the party against whom the enforcement
is sought. If he has not his habitual residence in the State in which
the enforcement is sought, the court for the place where the order
for enforcement has been: granted shall have Jurlsd1ct10n oo

65 : Effects of challenging enforcement

- ¥ the appeal is'allowed, the judgment shall cease to be recognised or
ta have effect in the State where the appeal was lodged.

66 : Fnrther appeal

The judgment given on the appeal under Article 63 may be further_ |
-contested only by an appeal in cassation or, in the Federal Republic
of Germany, by a Rechtsbeschwerde. B - ‘ ' '

67 : Safe'guard_ing measures

1

During the time for appealing in accordance with Article 63, and

~until any such appeal has been determined, the only measures that -
" 'may be taken are those to safeguard the assets. of the party
agamst whom the enforcement is sought '
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2 ' The grant of the order for enforcement shall carry w1th it the
power r to proceed to any such measures.

SECTION V - COMMON 'PROVISIONS B

. 68 : Dispensing with security

No security or deposit; however described,. may be required from

a party bringing an action under Article 55 or lodging an appeal'u’nder -

_ Article 63, either on the ground that he is a foreign national; or on~

‘the ﬂround that he is not residing in the territory of the State in thch )

-the enforcement is sought

69 : Dispensing with letralisation

~ No legahsatmn or other similar formality shall be required in reSpect
~of the documents referred to in Article 62(1), nor in'respect of those.

‘produced for the purposes of an action under Article 55 or an appeal
. under Art1c1e 63. : _

CTITLE VI

TRANSITIONAL PROVISIONS

70 : Time for Commencement'

" The provisions of this Conventmn shall apply only to proceedmgs
opened after its entry inio force. :

TITLE vn'
RELATIONSHIP TO OTHER CONVENTIONS

71 : Substitution for ex1st1ng Conventxons between the Contractmg States

This convention shall, in respect of the matters to Wthh it apphes
" supersede as between the States which are party to. it the following
_ Conventlons concluded between two or more of those States

(i} The Conventlon between Belglum and France on- Jur15d1ctlon :
- and the Validity and Enforcement of Judgments, Arbltratlon

B P+ . Awards-and Probative Instruments, s1gned in Paris on

8 July 1899;

(ii) The Convention between Belgium and the Netherlands on
- Jurisdiction, Bankruptcy, and the Validity and Enforcement
of Judgments Arbitration Awards and Probative Instruments
.31gned in Brussels on 28 March 1925 :

(iii) The C_onventmn between_ France and Italyj_:on the 'Enforcem_ent_"




of Judcments in C1V11 and Commercial Matters, s1gned m L
Rome on 3 June 1930, . B

B (iv) - The Convention between the Kingdom of the Netherlands and - e
the Federal Republic of Germany on the Mutual Rec¢ognition™ " - .
- and Enforcement of Judgments and other Enforceable Instruments

- in Civil and Commercial Matters, s1gned 1n The Hague on
- 30 August 1962;; =

and, in so far as*1t,-1s in force

- (v)  The Treaty between Belgium, the Netherlands and Luxembourg -

' ~ on Jurisdiction, Bankruptcy, and the Validity and Enforcement
.. of Judgments, Arbitration Awards and Probative Instruments
51gned in Brussels on 24 November 1961

12 Contmuance in force of ex1st1ng Conventlons between the Contractmg
States -

The Treaty and Conventions referred to in Article T1 shall continue
to have effect in respect of matters to which this Convention applies,
so far as concerns proceedmgs opened before its entry into force.

-73' : Conventions 'concluded. with' non—Mefnber States

This Convention shall not apply in a Contractlng State to the extent
‘that it is irreconcilable with the obligations resulting from another
convention concluded by that State with a non- Member State before
- the entry 1nto force of this Conventlon

TITLE VII

FINAL PROVISIONS

74 Terr1tor1a1 app11cat1on

1 Th1s Convention shall apply to the European terr1tor1es of the
Contracting States, to the French overseas, departments and
to the French overseas terr1tor1es

2 The K1ngdom of the Netherlands may declare at the time of signing
- or ratifying this Convention or at any later time, by notifying the -
o Secretary-General of the Council of the European Commun1t1es, -
L, - that this Convention shall be applicable to Surinam and the =
e Netherlands Antilles. In the absence of such declaration with -
respect to the Netherlands Antllles proceedings taking place -
-in the Eliropéan territory of the Klngdom as a result of an appeal
“:in cassation from the judgment of a court in the Netherlands -
~ Antilles shall be deemed to be proceechngs takmg place in the
latter court.




1

'75 Ratﬁlcatlon and entry mto force

__1

Thls Conventlon shall be ratified by the S1gnatory States 7_
The instruments of ratification shall be deposited with the
Secretary General of the Council of the European Commun1t1es

This Conventlon shall enter 1nto force on the f1rst day of the

‘sixth month following the deposit of the instrument of ratlflcation

by the last s1gnatory State to take this step.

76 : Incorporatlon of the uniform law into nat1ona1 1eg1s1at1on

7

1

'Each Contractmg State shall, not later than the date on wh1ch B
~ this Convention enters into force, incorporate into its own legislation”

i

relating to the forms of bankruptcy proceeding listed in Article I{a) .

~ of the Protocol to this Convention provisions in conformity with

the uniform law laid down in Annex I, and also if need be prov151ons
in conforrmty with Article 39(1) :

- Those Contractmg States whose laws do not include the presumptlon
. referred to in Article 34(1) shall not be requlred to’ 1nccrporate

therein the prOV1s1ons of Article 3 of Annex I.

Paragraph 1 shall also apply to the proceedmgs hsted in Article

X of the Protocol ~as stated in that Article.

The prov1s1ons of the uniform laws prescrlbed by Article. 39(1)

and by Articles 3 to 6 of Annex I shall apply to the proceedings -
listed in Article I(b) of the Protocol to the extent that these
prov1s1ons are capable of applying thereto

At the time of signing or ratlfymg thls Conventlon, the Contractmg

~ States named in Annex IT may, by a declaration addressed to the:
~Secretary General of the Council of the ‘European Communities,

make the reservations therein provu:ted for. Such reserv'ations may -

- be w:thdrawn at any time.

1

: Accession to the Convention

The Contracting States recognise that any State which becomes

a member of the European Economic Community shall be requlred
to accept this Convention as a basis for the negotlatlons necessary
to ensure the implementation of the last subparagraph of Article 220
of the Treaty establishing the European Economic Commumty in the
relatlons between the Contracting States and the State

The necessary adjustments may be the subject of a spe01a1

- convention between the Contracting States of the one part and the _

new Member State of the other part..
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_‘78"

Notification by the C'ouneil' of the 'EurOpean-Communities o

_ The Secretary General of the Council of the European Commumtles
shall notlfy the signatory States of: -

(a) the dep081t of each 1nstrument of ratlflcatlon, _'

L ib) ”the date of the entry 1nto force of thlS Conventlon, :

(c) any declaration received pursuant-to Art1c1e.-'24(2); __

(d) any declaration recelved pursuant to Art1c1e 76(5), or pursuant
to Article VII(Z) of the Protocol to this Conventlon,

| {e) .'any commumcatlon made pursuant to Article XIV or XV of the

79 :

80:

Protocol to thlS Conventlon

Protocol to the Conventlon

"The Protocol annexed to this Conventlon by mutual agreement of the

Contractmg States. shall form an 1ntegra1 part thereof.

Duration of the Convention

~ 'This Conven_tion is concluded for an unlimited period.

: Revision of the Convention =

- Any Contractinn‘ State mz{y request the revision of this Conventlon_.'

82 :

In this event, a revision conference shall be convened by the -
President of the Counc11 of the European Communltles

Deposit of the"Convention

This Conventlon drawn up in a single original in the Dutch, French,
German and Itahan languages, all four texts being equally authentlc

- shall be deposited in the archieves of the Secretariat of the Council
~of the Euwropean Communities. The Secretary- General shall transmit

a certified copy to the Government of each 51gnatory State.

IN WITNESS WHEREOFF the under81gned Plen1potent1ar1es have
signed this Conventlon

. DONE-ntBrussels:this :




