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REPORT OF THE TWELFTH MEET?{NG

‘4. Mr Muir Hunter sald that he »vanted to reserve his ac- apta aze of
- Article 76(1) until he had given the matter further consideration. There
. were no other matter amsms and the Report was accepted

: SECRE”‘ARY S REPOR

2. The Secretary sald that mcmoranda of prehmmary views had been

received from the Law RPefor.: Commiftee and the Law Society, ant -

copies had been sent to memicrs of the Committee. To date, only nine -
corsultees had submitted comments on the drait Convention in reply to .
the Committee's invitation issued about 2 year ago. An up to date list of
consultees was issued to members who were asked to let the Secretlary '

“have detaiis of any proposed additions.  This list would be used for :
 distribution of the Consultative Document.: Mr Registrar Hunter unaertook
- to provide a list of approprlate bodies m Northerr\ Ireland.

' CO‘%ULTATIVE DOCUMLN’?‘ .

3. Ilur Anton suggested that the document should be referrea to as a

Consultative Paper and not a Consultative Document; this was agreed.

Mr Anton then gave a briel progress report and each sect1on of the C.P.
wag digcussed, as follows :

1) Infroductlon - This had been writteﬁ'sincé the last meeting and was |

btased on a preliminary draft received from the Chairman and consultation
with Mr Muir Hunter and Mr Grazbam. Paragraph 1.13 had now been .

- added listing abbreviations for the more important statutes and the Secre tary
‘was asked to check the details in this paragraph. It was agreed that,
- where appiicable, an abbreviaticn should indicate the country concerned

1857 Act (Ireland)'. The Csmmltfee agreea that the layout of th;ts o



" section was acceptable and Mr Anton asked that comments on this subject .
matter should be sent to him, copy to the:Secreiary as soon as possible. ..

{2} ~Scope of the Convention - The scheme of this section was approved
“and NMr Anton-asked for any sugges’tionsregax‘ding. its content tc be: '
submitied as soon as possible.. - e -

(3). Jurisdiction Mr Anton recailed that the draft do*ed 1 August 1974 had-
" been issuod to members before the last meeting-but vo date, he had only .. e
received detailed comments from Mr Registrar. Hurter and the Secretary. -
 The section had been re-drafted but it was not intended to issue the . .
re-draft at this stage. Members were asked to send in comments based

on the original draft and the re-draft could then be amended as necessary.

(4) Choice of Law Provisions Mr Anton recalled that this cection had been

" jssued to members at the last meeting; detailed comments had been submiitted

by the Secretary, and Mr Regisirar Hunter who contested his interpretation -
of Article 24. He had re-draried paragraph 4.4 sc as to-give both views bf
this article. Mr Muir Hunter had undertaken to return his copy of this '

- section marked with his comments and Mr Anton hoped other members
“would send in any comments 2s quickly,as_pos_siblc.. -

(5) Preferential and Secured Creditors This section had been prepared by the
Secretary and was now with Mr Muir Hunter for consideration. it would o
then be returned to Mr Anton to ensure that it was in line with the general. N
format of other sections before being issued to members for comment, -

(6) Recognition zind Enforcement of Ju(_igments. This paper, which had
noen prepared by Mr Anton in consulta~on with Mr Muir Hunter and

' . far Hunter, had been issued ‘o members and their detailed cormments
. were awaited. | - '

(7) The Uniform Law = A re-draft of a paper prepared by the Secretary
had been sent to Mr Muir Hunter and to the Scottish Law Commission’s .=
bankruptcy expert. - Their comments and proposed alterations were being
incorporated in a new draft to be issued to members shortly.

(8) Summary Mr Anton said that there were other problems arising from
the araft Convention in addition to those discussed in the other sections of
the C.P. and he wondered if they should be the basis of an additional
section, or perhaps form part of the Summary.. In particular he drew
attention to the Joint Declaration, the duration of the Crnvention ang to

the position of the European Court. Following discussion it was decided

that any reference to such matters should only be by brief comments. S
Some members were of the opinion that such matters should only be reierred
to in the Final _Rep_ort. : ' TP - '



“
P

4, M Muf Huntpr pomtcd out that qu:ﬂ"f‘mns ralsed in the Consulta*wn S
- Paper were highlighted by a v ertlcal ling in the lef t hana margm, thc _
_"Commhtee considered t:us wa satbzactory '

. 5. . Mr Muir Hunter thought it m15ht be useful to include more examples .
: illust rating the pos_axble effect of problems raised inthe C.P., suchas . ¢

- the foctnote on the second page of paragraph 6.4. Mr Anton said that -
" .preparation of such examples might take too much time but if individual

mewmbers would identify places where illustrations would be lielpful an
effort would be made to. 1nclude zhem. (Proposalu to Mr Anton » COpY

to Secretary)

- 6.  Mr Muir Huntéf said thaf the question of Paulian Actions raised |

' conslde“f&&a,dlfflculues (Uniform Law, Article 4) and he proposed to

- discuss the matter further with Mr A: ton. " He also suggested that -

- consideration be given to the inclusion of (i) a section on the Protocol

covering such details as the redirection of mail, and (ii) a detailed o
explanation and proposed definiticn of "Cessatlon of Payme:is', either -

as a separate section or to be included in the Section on Uniform Law.: '
Mr Muir Hunter added that he hoped to prepare a paper on Cessation

{of Payments and the Chairman sald the matter could be decuied after

its preparauon

7. The Chairman enqulred as to rsrlntmg arra ndements.- The Secretary -

" thought that it would be necessary for the document to be typed in his

Secretariat and reproduced by the Department's Reproduction Services..

. He rad discussed the matter with the Reproduction Services and they -

.., would require a week to produce, ‘say, 150 copies. The '"Red Book"

- was an example of their work. The Secretary added that the time footor

would appear to be against a “+inted document,-having regard to the .
backlog of work in hand by HMSQC. Various pomts were raised such as
the actual time factor for printing,the possibility of having addltional -
copies available for sale and the total number of copies likely to be
required by consultees. The Secretary undertook to bear these points in-
mind and to make enquiries. He suggested that it might be possible to

get the Department to issue a press release when the C.P. was available.

ANNEX 1 - RESERVATIONS

8. The Committee decided to look at the possible effects of reservations
already proposed by other States and alsc to consider probable U. K. '
reservations; the latter would follow from the Committee's final views
on the articles forming the Uniform Law. It was generally agreed that
numerous reservations might underimine the Convention but at the same -
time, making a réservation.could result in an article being amended to.

a more suitable form. The Chairman suggested that, having demded

on our own reservations, we shculd suggest that a committee from -
Member -States conmdered all the reservations submitted, and negotlated .

~amendments to the Lnﬁorm Law in oranr to reduce reservat‘ons “0 a

- minimum.



- feit we should recognise that Germany might have good reason for.

Mr Muir Hunter suggéﬁted'thﬁ £ _'%.he Department enguire of Brussels :

() the pvesen*f nosmon as regards ,r-eservaiionsﬂ— had any been
- added or Wltndravrne . B R : -

(if) ¢ eqmvalent internal law of a State *nak;nrr a roservatlon -.e. g
: vhat did Germany have in place ofU. L. e

1{5 Referrmg to U. L 1 Mr Mmr Hunter sugges*ed t‘lat our own e*astnﬂﬂ

‘law on the subject was adequate and that we should reserve the right not. L
. to introduce it. At the same time he pointed to the difficulties of operatln,:. -

the Convention if one had o take into consideration numerous reservations:
for example four of the original six States had ressrvations about U. L. 4

'Mr Anton agreed that U.IL.1 was unacceptable in its present form for

numerous reasons, but he thought it possible that an amended version
might be acceptable both to Germany and the U.K. In the meantime he
reservation {a) and we should consider it acceptable, at least untii we
knew the equivalent German law. In this connection Mr Muir Hunter
thought it would be useful to have the services of a research asswtant
enquiring into the equ.nuleni laws of the other States.

11. ‘Referring-'to Annex_ﬂ(b), Mr Muir Hunter said that Italiah law impc_s ed

the whele liability on the delinquent director; hence this reservation.
However, Mr Anton pointed out that U.L.1(3) did not preclude the court
from imposing the whole liability and he suggested that the Committee -
should say it found dzvﬁculty ir apprec 1at1nfr the reason for reservation (b;.
This was agreed.-

12 Mr Anton suggested that the reservatlons in Clausn (e) relating to
U. L.4, were unacceptable because they would make that part of the

_f‘onvenflon unworkable and because they offended against its principles;

this matter was raised in the C. P, for comment. Mr Muir Hunter
recalled that during the Committee's discussion of U.I.. 4 a measure of
bargaining was provisionally agreed as between the present Scots Law
and English Law, but if everyone was opting out then we cotid also. ~The
Committee were in agreement that the rules set out in U.L. 4 must be

standard for all Member States.

13. Reierring to Annex II{d), Mr Anton sa1d fhat although U. L. 4(F) was .
in line with U.X. irsolvency law, it would cut down,to some extent,
crediiors' rights under S.332 CA19848. The matter Was-referred.to for
comment in the C.P. He thought we had no reason to prevent reservaticn

-{d), provided it related only to cases where the Netherlands was the

State of the bankrl,ptcy 'I““us was agreed

14.. The Committee thought that reservatmn (e) mlght enable, say, a
debtor in this Country to put money in Italy out of the reach of cremtors
if ﬂ“lS was so, it was unacceptable._



15.  Mr Anton explained that the first part of Germany's regervationat

. (f) was to enable it nol 10 treat as an 2lienation prejudicial to creditors, .o
 the payment by an heir of a child's-legal rights, before the opening of S

the pankruptcy of a2 deceased person's estate; -the Committee thought - e T
this was acceptable, The Secretary said that the s€cond part of the L
reservaiion related to the repayment of coniributions to hidden partners- " -~ 7

of & Stille Gesellschaft. The Chairman suggested a note should be made . "~
~ that this did noi seem r‘ight' as such payments would 1ot be agreed to in

thie Country. :

1/ 16. Mr Muir Hunter said that if Italy and the Netherlands were not

going to refar to the date of the cessation of payments (reservation {g)} . =
it might be useful to discover their alternative systems., The Chairman
said that certain parts of the Convertion must be stardard and surely

the date of the commencement of the bankruptcy must be one of them,
ctherwise the whole thing would be unacceptable. If Italy or the Netherlands
had a better system?then periuns we should all adopt it but there should -«

' bé = standard date, ‘which was defined and which applied in all States.

It was noted that Mr Muir Hunter would prepare a definition of the date .
of the cessation of payments to fit into U.X. laws.

17. Mr Anton suggeste& that reservation (h) might need {urther consideration

s it would mean that the effect on creditors could vary, dependent on -
which was the State of the bankruptcy.  The Committee saw no reason
for opposing reservation {i). -~ . - :

PROTOCOL ARTICLE I

1%, Mr Muir H\inier drew attention to hiemo 1'of -his <pinion date:d" S
17th January 1973, in-which he listed appropriate categories. of proceed-
ings for inclusion in Article 1(a) and (b) relating to England and Wales,

- Mr Anton suggested that the relationship of the Bankruptcy and Judgments '
Conventions should be discussed, perhaps with the Lord Chancellor's

Office, to determine which proceedings should be covered by each of the
Conventions. Scottish proceedings to be included in Articie 1(a) would
be the sequestration of living debtors under S.11 of the BA1913, and
possibly the sequestration of the estates of deceased debtors, also under
S.11. Also, the appointment of a judicial factor on a deceased insolvent's
estate under S.163, and summary sequestrations under 88.174 and 176 ¢f
the BA1913. Mr Registrar Hunter said that the proceedings applicable to
Northern Ireland were similar to those for Engla:.d and Wales, but under -
the appropriate Irish Acts. ' S

19. The Chairman recalled the necessity to have voluntary liquidations _
included in 1(a) and suggested this could be achieved by including voluntary
winding -up subject to the supervision of the court (SS.311-315, CA 1948).
On finding that a voluntary liguidation was international a liguidator could
apply for a supervisory order under S.311. Mr Muir Hunter supported

* . this proposal and in saying that it could also apply in Scotland, Mr Anton

szid it might be suitable with some mincr modifications. The Comumittee
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© . were in'agreement that this nropo al be pL"" forward s 2 means of
_including the voluntary hqulcthon c:f mscwent compa:}wf which anal"ea

other Siate,, .

20, The Committee agreed that the administration of deceased insolvents®

estates shonld be included. Ag regards Deeds of Arrangement, Mr A.ﬂto‘n -
said that they did not come within the terms of the Convention; however.
a judgment following up~n a contractual Deed” Of Arrangement LOlﬂd be

.enfcrr:ed under the. Juwments Convention, o0 oann

21. The Chairman then referred to receiverst hips under floating charges.
and said there was 2 feeling that they should he made more formal, to

avoid abuse, and it would be useful if they could be included. Mr Muir
Hunter said that the receiver would have to be a receiver of court and -
although this could be done under an action brought by the debenture-holder,
it was a rarity, morefder it was a judgment which would be covered by

~he Judgments Conventfion. An additional difficulty was that a receivership -
could only marginally be described as an insolvent admiristration. Y

22. The Chairman proposed that consideration be given to the inclusion
of a receivership where there was also a compulsory winding-up or
voluni- ry winding-up under supervision; i.e. that in these circumstances
he would be recognised and allowed to continue with his administration.

23. Mr Anton said that a receivership judgment operating under the
Judgments Convention would be enforceable insofar as the receiver had -’
contractual rights to deal with property; but a foreign credltor would have
no one with whom tc deal and further, it was understood that on the

.Continent » receivership was v;rtually regarded as a frauc~ient preference.

He suggested therefore taat it might be prudent-to-expose our receivership
law as little as possible and rel v on the backlng of court orders under the
Judgments Convention.

24, ij Graham said that under the Chairman's scheme there would still - |
be a period of time when the receiver was. powerless - the period between
his own appointment and that of the liquidator - and he thought foreign

~ creditors would be averse to the receiver taking assets without rebponsﬂmhty

for all creditors. There was general agreement that a receiver should not
be allowed to deal with the claims of unsecured creditors. The Secretary
suggested that difficulties might arise under the Chairman's scheme where
there was a foreign liguidator. Mr Jenkins. said it was not unusual for a
bank to accept a floating crarge over a foreign company's assets in this
Country and Mr Muir Hunter said that in such circumstances a receiver

- could be appointed. - It was agreed to refer back receiverships for further

discussion later; for the present it chd not seem that they could be 1nc1ucied
in the Ccenvention. o . _

- 2b. Mr Anton aa1d he had been cons1der1ng criminal bankruptmes and was
- now of the opinion that it would be unwise to include them. X they were

included it might debar a criminal bankruptey being made where the

individual's C/A was in another State or where his estabhshment was in
- another State with none in the U.K.



"_*IPHOTCCQL ARTIC‘T E I

S 20. Mr ’m,lr Hunter sam it was nnces::ary to dec;de i t lere were any -

undertalqus in the U.K. which should be emlhdeq from the Convention
-because of their inherent characteristics. The Secretary pointed out - -
+ that the wording of Axrticle Il«did not imply: that such undertakings -

= could-not be made bankrupt, only that such a-bankruptcy would not be - '.

dealt with under this Convention; for example the bankruptey of - o
 insurance companies, which were excluded was: nemg made the s:;b]ect
of a separate Dlrectlve : :

27. The Chairman thuught there might be certain undertakings which, __
in the public-interest, should not be wound-up. Mr Graham suggested e
that such a decision could be prejudicial to other creditors, including -

. foreign trade creditors. After further discussion it was agreed to
consider the article again during the second reading after the receipt .
of the views of consultees and 1:1 partlcular with reference to Article 9
of thc Convention. - :

PROTOCOL ARTI"‘LE m

28. Mr.Reglstrar hunter suggested that the particulars to be advertised -
- should include whether the proceedings were universal or under Articies
9 or 56; this was agreed. Mr Muir Hunter noted that the translation

‘had reverted from Lankruptey judge fo "juge - commissaire™ which was-
‘a F.oance-Belgian concepc with no direct equivalent'in this Country.

PROTOCOL, ARTICLE IV

g 29. It was decided to leave the consideration of matters to be Iist_éd‘uﬁdér S

this article until proceedings to be included in Article 1(a) and (b) had been
agreed. The Chairman suggested that meantime, we shoula list the maftters
_which a2 normally ad"eruseu in Englandi ™ o

PROTGCOL, - ARTICLE V. AND VI

. 30. The Committee saw no major objections o these articles.

PROTOCOL ARTICLE VI

'31. Mr Muir Hunter recalled that regardmg VI(2), there was 2 problem
about communicating between public officers in two States, other than
through the Governments. Mr Dodd noted that this was in respect of the
service of judicial documents and Mr Anton suggested guidance should

be sought from the Foreign Office. However, on realising that the.
 article was the same as Article 4 in the Protocol to the Judgments
-Convention, it was decided to refer the matter back until Mr Anton

had checked up on. the actmn proposeci in the Report of the Comrmttee

- on t!"e E J C. ' :

s e

'F



- Secretary

'PR'OTOCOL, AP’“IC =5 s'f*z'l 'T() XV

o 32. The Commmees saw no objections to ttese articles but made 5
the loliowmd observations :

s

(2) érdcin IX Creditors claims should be submztted to
- . the trustee in bankruptcy in respect ¢ S.11 or 8.174 cases;
" in Scotland, and to the judicial factor in S 163 cases. In
 England, to the Official Receiver and Provisional Liquidator,
the liquidator or the trustee, as appr oprlate In: Northern~-

_Ireland to the Offlmal .Asmgnee

{b} The appropm te courts under Artlcles X and X1 would be
the High Courts in England and Northern Ireland and t.'he
Court of Session in Scotland.

{ f j {t) There was some doubt as to whether the same courts would
apply under Article XII and Mr Muir Hunter and Mr Anton-

|

']
(/lr( : ~ were asked to consider the matter further and tc raise the
/ L

subject at the next meeting.

o

DATE OF NEXT MEETING

33. The date of the next meeting was fixed for Thursday, 24 October 1974

“and the following meeiing was pro‘visionally arranged for 15 Noveraber 1974.

AGENDA FOR THE NEXT MEETIN G

34. It was agreed that the main item Would be the C.P. and any remaining
time would be devoted to any matters outstanding raised by members,:

who were asked to notify the Secretary of any matters which they WlShed
~to raise.

T H TRAYLOR Q;}




#ERC BANKRUPTCY CONVENTION |

INTER-DEPARTMENTAL WORKING PARTY

' Report of the Fourteenth Meetmg held at Gavrelle House on

21 February 15675

'Present.

C A Taylor (Chairman)

E G Harper (D of T) -

J B Clemetson (D of T)

W Armstrong (D of T) |
J S Doig (Scottish Courts Administration)

~J M Hunter (Bankruptcy Registrar, N Ireland)

R B Rowe (Lord Chancellor's Office) :

E Scott Robertson (Solicitor, Scottish 0ff1ce)
D R Titchener (DHSS)

T H Traylor (Secretary) |

Miss G H Goodwm (Assistant Secretary)

MATTERS ARISING FROM THE THIRTEENTH MEETING

1. The Chairman said that it was unlikely that the Insolvency Bill
would be heard this session due to pressure on parliamentary
draftsmen.generally, However, Ministers were committed to the

- Bill which should deal with the following matters:.—

(a) giving the Secretary of State for Trade power to restore
the value of monetary limits;

(b) a provision enabling the bankruptey courts to carry out an
automatic review of bankruptcies after flve years with a view

to discharge;

(¢) the strengthening of the Administration Order procedure
under the County Courts Act, 1959; '

(d) simplification of the requirements for the submission and
~ proof of claims by creditors in bankruptcies and companies.

- liquidations;

(e) an extension of the grounds for seel_{ing an order disqualifying
a director of failed companies from so acting again.

(13-
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N 2. The Secretary drew attention to the decision of the Brussels Panel

1o delete Articles 61-67 of the Bankruptey Convention on the grounds '
that those Articles were already in the Judgments Convention. He
recalled that the UK delegation, in common with the other new Member
States, had reserved its position when the point was discussed in
Brussels in May 1974 and he suggested that at some stage the Working

" Party would need to consider whether it advised support of the deletion.
He suggested that there may well be grounds for retaining Articles 61-67,
eg:- ‘

(a) was itfeasible that certain judgments arising in Bankruptcy
proceedings, which might in fact relate to provisions proper to
the law of bankruptcy, should be governed by the Judgments
Convention, when that Convention specifically states that it does
not relate to Bankruptcy proceedings? Would this not cause
confusion? S o '

(b). will not the deletion of Article 61 with its specific reference
to Article 17 proceedings make it more difficult to understand
the exact ambit of Article 54, enforcement as of right? If
Article 54 is the only Article left in the Bankruptcy Convention
dealing with menforcement", might it not be taken to imply that
all judgments in the Bankruptey Convention may be enforced as
of right? _ -

(e) is it not worthwhile that a Convention should stand on its own
feet? This would enable such a Convention to be agreed to, perhaps,
by associate Members or even non-Member States, to our mutual
advantage - ' E o : ' '

(d) there are a number of other Articles wh1ch are exact &uplicatés
of Articles in the Judgments Convention, but they are being
retained, so why select Articles 61-67 for deletion?

3. Mr Armstrong said that the main reason for deleting these Articles
was that the Bankruptcy Convention would deal with judgments and their .
enforcement which related to the opening and unfolding of Bankruptcy
proceedings but any action which the liquidator took in his normal
capacity as a litigant would be enforced through the Judgments Convention
However, he agreed that there were grounds for suggesting that the
Bankruptcy Convention should stand on its own feet and that there may
well be reasons for retaining Articles 61-67. In answer to an enquiry
from the Chairman, Mr Rowe said he was not sure how far negotiations
on the Judgments Convention had gone, but at the present time adaptations
which would suit the UK were being negotiated. Mr Registrar Hunter
asked if copies of the Judgments Convention could be made available.
The Chairman agreed that the matter would need to be discussed by the
Working Party, but at a later date. ° ' S i
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. ARTICLE 68

..4.  The Chairman said that under this Article, a person bringing an.

' action to challenge a Bankruptcy Order or appealing against judgment
in an ancillary proceeding would not be required to give security simply -
because he was a foreign national or resident abroad. The Article
followed Article 45 of the Judgments Convention. Mr Scott-Robertson

~ thought that "residents' was too narrow if "party" included firms,
trustees, natural persons, etc. Mr Armstrong said this was a
'translatlon difficulty regarding the word domicile and the Secretary -
recalled that it had been aec1ded to interpret domicile as habitual
residence. :

| ARTICLE 69

5. The Chairman said he thought the intention of this Article was
to prevent any artificial hinderance to some one trying to challenge the
bankruptcy and he reminded the Committee that the grounds for
challenging were quite limited. Mr Doig recalled that the Advisory
Committee thought there could well be frivolous appeals and the -
Chairman agreed that this was probably correct. He added that the
Article followed Article 45 of the Judgments Convention and that
there was no such concept in the UK. :

ARTICLE "0

6.  The Chairman said that this Article simply meant that the
Convention was not to be retrospect1ve and the Commlttee had no
comments. :

ARTICLE 71

. The Chairman said that this Article listed the conventions and
treaties already in force between Contracting States which would be
superceded by the Bankruptcy Convention to the extent that they
applied to bankruptcy matters. Mr Registrar Hunter said he understood
that there were no such conventions to which the UK was a party. The
Secretary said that Mr Muir Hunter, in his Opinion dated 17 January
1973, had advised that there appeared to be no tr eaties between the
UK and other EEC States regulating Bankruptcy and ancillary matters.
In dealing with a similar matter in the Judgments Convention, the
Kilbrandon Committee had listed five conventions on the reciprocal
enforcement of judgments in civil and commercial matters which .
involved the UK. Those conventions had similar titles to the ones
listed in Article 71, but the Secretary said he understood that they
all specifically excluded bankruptcy matters. Mr Rowe said he

- understood this to be correct but that he would check.



'ARTICLE 72

Teve The Committee a.ccepted this Article.

ARTICLE 73

9. The Chairman said that this Article could affect us; for example
the Bankruptcy Act, 1814 was one of the Imperial Statutes and was
still being used. It was currently being used by Rhodesia and both
Ireland and Australia had used Imperial Statutes from time to time.
Mr Rowe agreed with the Chairman that the Imperial Statutes were
still effective, but thought it arguable with the independence of
‘Commonwealth countries, the extent fo which they had gone in their
“own legislation. He wondered whether some definite arrangements
should be made with Commonwealth countries, etc before the
Convention came into force. Mr Registrar Hunter said it was

important that this matter should be sorted out before the Convention
came into force.

ARTICLE 74

- 10. Mr Rowe said it was unusual to apply a convention to other
territories; the usual form was for a State to apply subsequently for
permission to extend the convention. He thought it would be difficult
to decide whether the systems in other territories were of the same

- standard; the inclusions would have to be looked at now as there would
be no chance to do so after the convention was in force. The Secretary

i ek

said that this Article reproduced Article 60 of the Judgments Convention.

" The Advisory Committee considered that no territory should be ‘

~ included without the consent of all Contracting States and further, that
it might be preferable to list the territories concerned in the Protocol
leaving only the principie to be stated in Article 74. The Committee
wondered if all the inclusions listed in Article 74 were practicable
and the Chairman said it might be advisable if he wrote to the Foreign.
Office regarding both Articles 73 and 74.

ARTICLE "5

- 11. The Chairman said that this Article provided for ratification
and bringing into force of the Convention. The Convention would not
come into force until all Member States had ratified it and therefore,
anyone Member State could hold it up. The Committee found this-
A'rticle acceptable. -
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ARTICLE 76 .

o

12, The Chairman said that this Article dealt with the incorporation
of Uniform Law into national legislation. Referring to 76(2),

Mr Registrar Hunter thought it was necessary to clarify whether or

" not the UK had any presumption within the meaning of this clause.
Referring to 76(4), the Chairman said that suspect periods were
generally longer in the UK than anywhere else and he thought we
might wish to keep them that way as long as we possibly could, as

we had found the benefit of length of time. He thought that we might
wish to make any necessary changes over a longer period of time
than was at present énvisaged in the Convention. Referring to 76(5),
the Chairman said he would be looking to the two Committees to

give their advice as to any necessary reservations.

ARTICLES 77 - 82

13. The Chairman said that these Afticles were reproductions of
Articles 63 -67 of the Judgments Convention. =~ :

Preferential Creditors

14. Mr Armstrong said that the Chairman of the Brussels Panel was
hoping to get the problem of Preférences settled at the March meeting

\ Jbecause Mr Gadebois, a member of the French delegation, was retiring
in June. It was generally recognised that the existing provisions of the
draft Convention were unworkable and although there were advantages
in a system based on that proposed by the Advisory Committee,
Mr Armstrong said he was afraid that it, too, might be impractical,

e had set out reasons in his paper of 10 July 1974,

5. The Chairman said that one way of easing the problem would be
for Member States to harmonise the ranking of preferences, Mr Titchene
suggested that the Department of Employment should be approached-for
their views. The Chairman asked members of the Committee to give
the subject further thought and to let him have any possible solutions.
The next meeting in Brussels was 10-14 March 1675.

NEXT MEETING

15. The next meeting was fixed for Friday, 21 March 1975 at 10. 00
The Agenda would cover the problems on Jurisdiction raised in the '
Consultative Paper. : - ' '

S,

T H Traylor L

~ Secretary



| FEC SANEE’UP CY CO"J‘TET\ITION ADVISORY CC)MM”T"‘QE

Repoxﬂ of the I‘oarteent‘r‘ Meecm,, held s t Gavrelle House on Zéth O_cfober'l‘zz‘?é

 Present” -1 - KR Cork (Chalrman,
oo ..o o AE Anton
. PG H Avis
- C L Dodd -
- M-V S Hunter _
T H Traylor (Secretary) '
’mss G H Goodwin- (ASalstant Secretary)

: In a’tténda-nc.e. .+ D Graham

J M Hunter (Bankruptcy Reg1strar, N Ireland)
C J Jenkins ' '
-G A Weiss
f. TIMETA BLE
B 1 o ‘The Chalrman reported on his recent meetmg with the Inspector

General concerning the Brussels timetable. It seemed that the attitude -
in Brussels had hardened and the date by which it was proposed to have

.t Bankruptcy Conveniion ready for the Council of Ministers had been

“broughi forward some three months or so.. To effect this, it was planned

- to complete the second and final readmg oy July 1975 and M Noel, the

. Chairman of the Brussels Panel, had announced that a guillotine would .
operate at all future meetings. . The Chairman recalled that we had only
recently completed a first and prehmmary readmg of the draft Convention..
'~ We hoped to issue a Con sultative Paper within a few weeks, because of
the numeross problems raised on.which we consuiered it essential to
‘obtain views from interecizd parties.. The new Brussels tirc =table could

- mean that both our views and those of our consultees would be too late

to have any effect upon the Brussels' discussions.

2. There followed a general discussion duxi mg wh1ch the Inspector
General and members of his staff were invited to attend to explain the
present positicn. The 1.G. said that the Minister. had been asked to
-endeavour to z~t an extension of time but the 1. G. was not hopeful that
_this would be achieved. The Chairman szid that the Consultative Paper
highlighted the numerous problems for the U.K. arising out of the draft
Conventlon and 1t should a551st the Minister in pressmg for extra t1me

3. _ ""he Committee resolveci to continue WJth its work as alread};
planned and to issue the Cousultative Paper as soon as possibie. It was
unlikely that a Report reflecting the Committee's final views and those of
its consuitees would be ready before October 1975. The Committee further
* resolved that the Secretary of State for Trade should be asked o see a
delegation from the Committee to explain why adequate consuitation with
- the business communily was essential before final decisions were taken
in Brussels. The Chairman was asked to wr1te to the Secxr etary of State
accordingly. :

Wf

FY T



. WORKING PAPERS TO BE MADE AVAILABLE TO THE DEPARTMENT -

4. It was resolved that the Looze Leaf File of working papers and . - .

draft sections of the Consultative Paper should be made available to the
1.G. and members of his staff. A note should be added to the Loose

Leaf File to the effect that it ¢id not necessarily reflect the current views
of the Advisory Commitiee. (Note by Sccretary: this has been done).

. REPORT OF THE THIRTEENTH MEETING .

5. Mr Muir Huater drew attention-to a typing error in paragraph 6
which should read "considerable difficulties®. At Mr Muir Hunter's B
suggestion it was agreed that sufficient copies of the C.P. should be
sent to the Commission in Brussels for issue to delegates forming the
Bankruptcy Convention Panel. L

6. Referring to paragraph 10, Mr Muir Hunter said that following

the recent meeting of the British - German Jurists' ‘Association; he

 could understand why Germany wanted a reservation concerning after-
acquired property. Regarding a difference between Scots Law and English

" Law referred to in paragraph 12, he wondered if we would be able to make
2 reservation on behalf of one Country within the U.K. The Chairman '
thought this might be difficuit. . ' :

. There were no other matters raised and the Report of the Thirteenth -

Meeting was accepted. o

SECRETARY'S REPORT

3

8. The Secretary said that Articles 61 to 82 for insertion in the LLF.

were now issued. He had also prepared a list of outstanding points frem the

reports of earlier meetings though many of these points had been overtaken

by the preparation of the C.P. The section of the C.P. dealing with =

 Uniform Law had been posted to members on 7 October and there were
now issued two papers by Mr Muir Hunter on Cessation of Payments.

CONSULTATIVE PAPER

- 9. -~ (1) Introduction - Mr Anton said some small -amendménts had "
been made at the suggestion of the Secretary, but the final draft was

essentially the same as that already issued to membpers. Mr Avis raised

the question of oral interviews; it was decided to make no reference to
them in the C.P. because they would be arranged only if absolutely
necessary. - The contents of the introductory section were approved.

(2) Scope Mr Avis had prepared a redraft of ihe opening -
sentences to paragraph 2.4 which was issued to members; it was agreed
that this was an improvement and that the draft section should be amended

accordingly. Mr Muir Hunter suggested that an indication of the Committee’s

" proposals should be included in paragraph 2. 6 before the final sentence.
He would discuss the actual wording with Mr Anton. It was decided that,
subject to these amendments, the section was acceptable.

- 2 -



-~ {3) Jurisdiction Mr Anton said the section had been re-drafted

- to take account of comments received from members. Copies of the =~

. re-draft were issued to members who were asked to make any further -

~comments within a week., Subject to there belng no major oroblems the L
re-draft .aould be talren as anceptea . -

(4) Choice of Law Prowsmns - Mr Anton said that this sectmn S

: . had been re-drafted as a result of his dlscuss;ons with Mr Muif Hunter.

- The Secretary undertook to distribute the re-draft as soon as possible
- and it was agreed to accept the re- draft ].f no ma;[or objections were -
~-raised within a week :

-~ (5) Pr eferent1a1 and Secured Creditors: .- The Chairman
suggested that the wording of paragraph (2) on page 94 of the Secretary's
draft should be clarified and Mr Muir Hunter undertook to deal with this -
in the re-draft which he hoped to eomplete within a few days. It would
then be issued to members, '

(6) Recognition and Enfofcement of Judgments Mr Anton read

- out a proposed alteration to paragraph 6.4 in place of the sentence
‘commencing "while the rules ifor ascertaining which judgment prevails ...

It was agreed that the section be accepted subject to any comments sent
1n within one Week :

(7) Uniform Law  Lir Arlon said that a numbe~ of amendments
had been made as a result of detailed comments by the Secretary; two
matters were outstanding - Floating Charges and Cessation of Payments.

He had drafted an additional paragraph 7. 37 dealing with Floating Charges

and the Secretary under:ook to send copies to members who were asked

to submit any comments quickly. Mr Avis said that Mr Jenkins and he
had prepared a small draft about Article 4C(2) of the U, L. and s46 of the
A 1914 for inclusion in the C.P. and copies were issued to members. '

Keferring to Cessation of Payments, Mr Anton said he had drafted a new

paragraph 7.16(a) following discussions with Mr Muir Hunter; his view

' was that the C.P. should give a broad view of the problem but not details.

Mr Muir Hunter's view was that the Sale of Goods Act definition was too
vague and not good enough for the Uniform Law.  He thought Mr Anton's
proposed draft should be more specific. It was decided that Mr Anton
and Mr Muir Hunter should consider the matter further and endeavour
to agree a proposed draft for issue to members.,

10. 'The Committee decided not to include a summary in the C.P.

‘As regards production, the Secretary said that from discussions with

the Department's Publicity and Publications Brawch, it was evident that

‘the quickest production would be achieved by his own Secretary doing

the aciual typing. This would take rather less than a week and the

reproducticn would take about ten days. The Secretary said that he héld

received a number of enquires from bodies wishing to be given an
opportunity of expressing views about the Bankruptcy Convention and




% they had been added to the list of consultees.. 'The Committee which was
. considering-a- draft Conveniion on Contractual and Non-Coniractual :
Obligations had recently issued a Consultative Document and he understood
.- from its Secretary that some 900 copies had been taken up. Bearing in
1nind that some of our consultees required numerous copies to issue to
- sub-units, members of working parties,. etciy. and also bearing in mind .
that we hoped for a speedy response, our requirement was probably of -
- the same order and he had prov1s1onally arranged for 900 coples to be

- proauced Typing would start as soon as possible:

DA.TE OF NEXT MEETING

11. - - The date of thc next meeting was fiXed for Monday, 18 November
1274 and the following meeting was provisionally arranged for 20th
December 1974,

AGENDA FOR THE NEXT MEETING

12, It was agreed that the main item would be the Consultative
‘Paper. Mr Anton referred to a point made by Mr Registrar Hunter
concerning the inter-relationship of the Cenvention with inter-UK

bankruptcy procedures and suggested this should be a topic for dlscussmn
at the next time. o

gug \
D e

T H TRAYLOR | Cann
Secretary '
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Agenda for i’ize"f‘ﬁurteén*}é Meeﬁng o *aurf%riay 24 Ottobor '74

L@ 10,00 at Gavrelle | ou;;e 2-14 Bunhill Row, iondon Ld

1, Congider the Regovt of tﬁe iturteer% m_,tmﬁ and any ‘/
. . ‘S )

2. Secretary's Report. /

‘3. Consultative Paper - Progress.report and discussion.

4. General discussion on gny matte:{"s“r'aised'hy'm'embers.
o .
o
la . h .
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CTH TRAYLOR g ..
f Secretar '
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'EEC BANKRUPTCY CONVENTION ADVISORY‘COMMITTEE

Agenda for the Eighth Meeting on Monday,29th April,1974 at Gavrelle House,
- . _ 2=14 Bunhill Row, London,EC]

1. Consider the Report of the Seventh Meeting and any matters arising
2 Secretary's Report
3 Uniform Law, Article 4: Suspect Periods and actions to set aside

frauds on creditors

4. Article 40: General rights of preference in civil and commercial matters

5+  Article 41: Principles governing distribution

6. Article 42: Fiscal debts, social security debts, debts other than
. civil or commercial debts

1 Te “ Article 43: Secured rights and speci&l fights of preference,
i : posdsessory liens

; ' _'8._ Article 44: Priority as between. general rights of preference, and secured
: rights and special rights of preference

9. Article 45: Determination of the place where certain movable Property
- is situated

10. Article 463 Date'for determining the place where property is situated in
" a bankruptey following upon another proceeding '

';' o 11. Confirm the date of the next meeting (218t May,1974) and arrange a
j - provisional date for the June meeting

- 712, Agenda for the next meeting

o f( ,../E,,,L,%

T H Traylor
Seeretary,




| EEC BA ”\TI*G%UP’?‘CY CONV ENTION ABVISORY COMMITTEE

Report of the Flfteer\th Meetmg, held at Gavrene House on 18 November 1574

Present: - : - KR Cork (Chairman)
: = P H Armour
A E Anton
P G H Avis
- C L Dodd _
MYV S Hunter
T H Traylor (Secretary)‘

In attendance: D Graham
' : J M Hunter (Bankruptcy Reglstrar, N Irej.and)
C J Jenkins
- G A Weiss

- REPORT OF THE FOURTEENTH MEETING AND MATTERS ARISING

1. The Chairman said that the Secretary of State for Trade had
‘agreed to meet representatives of the Committee on” Thursday,

21 November 1974. It was confirmed that the Committee's represent-

atives would be the Chairman, Mr Muir Hunter and the Secretary.

(Note by Secretary: c<he Chairman has since circularised a letter
inforiaing members of the decisions taken at the meetlng with the
Secretary of State for Trade).

2. The Secretary recalled that the Dutch delegation had been

‘asked by the Brussels Panel to prepare a definition of Cessation of

Payments which would be acceptable tu all Member States. He

~understocd from Mr Armstrong that to date they had been unsuccess-

ful,

3. The Chairman said he understood that the Brussels sub-
Commitiee, set up under Mr Belinfante to consider Preferentials,
had come to the conclusion that the system adopted in the draft
Convention was not practical. He thought it would be found that
there were l2ss problems attacned to the method proposed by this
Committee.

-4, No other matters wefe raised and the Report of the Fourtee'nth
Meeting was accepted. '
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CONSULTATIVE PAPER
' “B, . The rest of the meeting was taken up by discussions on the
Consultative Paper and in particular, detailed consideration of
Section 5, "Preferential and Secured Debts", -which had been re-
- drafted by Mr Muir Hunter and Section 8 ""Concluding Observations".

‘The Consultative Paper was subsequently issued on 16 Deceinbér,
{(copies being sent to Members on 10 December 1974).

6. It was agfeed:-

(a) that the date by which comments should be received from
consultees be 31 March 1575; '

(b) copies should be made available to all members of the
Brussels Bankruptey Panel. (This has been done);

(c) copies should be sent to the Secretary of State for Trade
and Staff. (This has been done,)

INTER-UK BANKRUPTCY PROCEDURES

1. Mr Registrar Hunter drew attention that the reference in the

; cvonveation to the law of the Siate of Bankruptcy presumably referred
: . to the United Kingdom as a whole; in many cases it would be necessary
to decide which inter-State law within the United Kingdom was applic- -

able, It was decided to leave this matter for discussion at a later
date.

DATE OF NEXT MEETING

8. The next meeting was arranged for 19 December 1574, starting
at 1100 subject to confirmation. (The meeting was subsequently
cancelled). . , _ ‘
i, ‘i.gﬁ-ﬂn-{st%' o
THT —

raylor _
Secretary '
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' EEC BANKRUPTCY CONVENTION

| INTER-DEPARTMENTAL WORKING PARTY

. N _
Report of the Fifteenth Meeting held at Gavrelle House on

'_ 21 March 1975

Pre,sent':, o o :  C A Taylor (Chairman)

J B Clemetson (D of T)

W Armstrong (D of T)

D Graham (D of T)

J S Doig ( Scottish Courts Administration)

J M Hunter (Bankruptcy Registrar, N Ireland)
" R B Rowe ( Lord Chancellor's Office)

D R Titchener ( DHSS)

T H Traylor (Secretary)

_ MATTERS ARISING FROM THE FOURTEENTH MEETING

1.  Mr Doig noted that Mr Scott Robertson had asked for the
~ reference to his remarks given in paragraph 4 to be amended to |
. read, "firms, trustees, corporate bodies, etc.'" Mr Doig also
T observed that of the matters listed in paragraph 1, only items
"~ (a), (b) and (e) applied to Scotland. _

o, Referring to paragraph 7, Mr Rowe said that of the 5

conventions concerning the enforcement of judgments between the

UK and individual Member States, the two with Belgium and
Italy did not contain clauses Specﬁlcally excluding bankruptcy
‘matters. However, he felt sure that in practice, they would

~.* have no effect on bankruptcy matters but he agreed with the
‘.. Chairman that this would have to be clarified. Mr Rowe
G undertook to make further enquiries.

'3'. The 'Cha1rman said that the main items discussed at the .

recent meeting of the Brussels Panel were the effect of the draft |

- Bankruptcy Convention on Maritime and Aviation laws, and
. Preferences. It seemed that some problems concerning maritime

liens could be solved by further discussion, but those relating to
the varying rights of retention under Aviation laws would require

" an additional article in the Convention,. With regard to Preferences,

the Chairman said that the Panel was most anxious to receive a

. paper at an early date explaining the proposals of the UK Advisory
' Committee, as referred to in the Consultatwe Paper.



CENTRE OF ADMINISTRATION

4, The remarks made in the Consultative Paper were discussed.
There was general agreement about the need for certainty of location
as far as possible.. Mr Armstrong said that one advantage of the
C/A was that an individual or business concern could only have one;
this was not so in the case of some suggested alternatives, such as-

-~ "principal place of business. "

- 5. Referring to the Advisory Committee's provisional recommend-
- ation that the definition of the C/A should be amplified, the Chairman
- recalled that a list of definitions would be added - probably in the
~ Protocoi - and he understood C/A would be included.

6. - Mr Registrar Hunter $aid he was very concerned by the

- remarks in paragraph 3.14 of the Consultative Paper. If those
. remarks were intended to relate to the general jurisdictional
' provisions, such as Article 3, they did not accord with his own

understanding of the operation of that article. Mr Armstrong
suggested that the remarks in paragraph 3.14 did not relate to

- Article 3, but to the rulesfor conflicts of jurisdiction set out in

Articles 15 and 16.

1. | Mr Registrar Hunter suggested that where a person was
carrymg on a business in a Member State other than that of his

- residence, his private creditors and his business creditors might

disagree over the location of his C/A. Mr Armstrong agreed, but
said that, as now, this would be a matter for the courts to decide.

8.. The Committee discussed the amount and sort of proof

requ1red to rebut a presumption in Article 3(2). The Chairman
remarked that a rebuttal would have to be proved to the satisfaction

- of the court, and obselved that Continental courts were used to

co‘nsidering jurisdiction before proceeding with a case. The

; . suggestion that rebuttal would not be open to a debtor was not
-favoured by the Committee; this would be reducing the debtor's
- rights and could deny him Justlce. Mr Clemetson pointed out

that we had a fair number. of instances of what could only be

‘described as abuses of the processes of the law by creditors,

etc. ; to deny a debtor company with a justifiable defence the right .
to obJect to a winding up order being made in the wrong place -

~+ would be a denisl of justice.



* ARTICLE 4

9. .Discussion in this article centred on the inclusion of the word
- "agency" in the definition given in the Noel- Lemontey Report at
*page 33. All were agreed that "establishment" could not include’
"agency' as understood in the UK. Mr Armstrong thought that

~ -the Continental meanmg was different and, although it was

unfortunate that the word occurred in the English translation,

. in his view, the remainder of the sentence made it clear that an
- agency, as we understood the term, was not intended to be included

- in "establishment". The Chalrman suggested that the sentence at

... the bottom of page 33 in the Noel-Lemontey Report could be improved
by extending it to read, "and has, therefore, no debts of its own as
distinct from those of its principal.”" Mr Titchener suggested that
an example of an "establishment" would be a distribution centre.

ARTICLE 5

- 10, The Committee could see no practical difficulties in the
- provisions of this article. I

" ARTICLES 6, 7and 8

" 11. The Chairman said he fully agreed with the Advisory Committee's

comment, that the drafting of Article 6(2) was atrocious. The

' Commlttee agreed, but considered that the principles were correct.
Referring to Article 7, Mr Clemetson observed that this would
reduce the jurisdiction at present enjoyed in this country. The

. Secretary said that the Law Society of Scotland proposed the
- period be extended to 12 months in this article and the Cha1rman
. said he was inclined to agree.

" ARTICLE 9

- 12, Mr Armstrong‘noted that the German delegation had proposed
the elimination of any distinction between traders and non-traders

.~ but the proposal was rejected by 4 of the original Member States.

 However, the Chairman of the Brussels Panel had suggested that,
the proposal mlght be advocated in the Panel's final report.

' 13. The Secretary said that the view of the Advisory Committee
- was that this_article ‘could be extended to cover any lacunae in
jurisdiction.  The Committee thought this was acceptable and the

..~ Chairman suggested it could be done by omitting the words "because

the debtor is not a trader" to "Italian law"

|
i
i




. ARTICLES 10 and 11

- 13. The Chairman recalled that the principal objection to Article10
- -was that in our view, such action should only be possible after the
- court had found that a person was liable, and unable or unwilling
" . to discharge the firm's debts. He understood that such an amend-
* ment might be generally acceptable to the Brussels Panel, but the
word "unwilling" presented difficulties to some Member States.

'14. Mr Armstrong drew attention to the strong criticism raised

against these articles on the grounds that any action against an -
.. individual should be taken in his own courts. He suggested that

it was a belief sincerely held and with strong supporting arguments;

. therefore, it should be given full consideration as it could be that
these articles were unjust. The Chairman said that he had originally
been persuaded by the French arguments that time was of the essence

. in these matters; he recalled that the French delegation had made
a firm stand over these articies to the point of indicating that
without them, there could be no Convention. Mr Doig suggested
that we were also entitled to take a firm stand over them, and the
Chairman agreed. Mr Doig pointed out that the applicable law
would still be available in the Uniform Law: one would simply be.. *
administering it in the forum of the defendant. The Secretary .

~ suggested that’'if, for example, Article 11 was amended 5o that
proceedings against directors and managers had tobe taken in
‘their own courts, it couldbethat Member States such as Germany

. could be persuaded to remove their reservations to the Uniform

. - Law. The Chairman agreed that full consideration would have
. ‘. to be given to all sides of the argument.

- DATE OF NEXT MEETING

15. The next meeting was fixed for Friday, 2 May, 1975 at
10.30. It was agreed that until such time as the Report of the -
. Advisory Committee was available, the Working Party would
- meet from time to time, in order to keep abreast of the progress
' being made by the other Member States in Brussels.

. Aawem TV i
| T H Traylor . T
 Secretary L
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EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

Report of the Sixteenth Meeting, held at Gavrelle House on 12 February 1875

. Present: - K R Cork (Chairman)
R ' A E Anton '
PG Avis
C L Doda
M V S Hunter _
T H Traylor (Secretary)

In attendarce: D Graham S
o C J Jenkins
G A Weiss

REPORT OF THE FIFTEEN’I‘H MEETING AND MATTERS ARISING‘

1. . No matters arising from the last meetmg were raised and the
- Report was accepted. L

2. - Mr Anton dr'ew atiention to a reference to a graft Directive on
Moveabies in the Report of the last meeting of the Inter-Departmental
Working Party; he had seen the draft Directive and it appeared to raise .
important matters in relation to the Bankruptcy Convention. He
. suggested that a request be made for the draft Directive to be ChLlll’lted -
to Members ' : '

3. ‘The Secretary said that Mr Muir Hunter had raised the same
matter with him, in particular to enquire which Government departments
were cealing with it. The proposal was for a Directive on Securities

- over Moveable Property and he understood it had been put forward by
certain of (e contintental bankers. Mr J B Clemetson had represented
the Department at a preliminary meeting in Luxembourg last November
which was also attended by representatives-of the Department of Prices
and Consumer Protection, the Scottish Office (Legal Department) and
the D.T.1. (Legal Department). The Secretary said he understood that

- very little advance was made at the November meeting and at this stage,
even the possibility of such a Directive was only provisional. A further
meeting had been arranged for April which would be attended by

. Mr Clemetson. The Department appreciated that any such Directive
would embrace the U. K. system of floating charges.



'SECRETARY's REPORT

4,  The Secretary reported that about 700 copies of the Consultative
Paper had been issued to date; applications for copies were still being
received, particularly from mermbers of the accountancy and legal

professions. Recipients included twelve other Government departments,

members of the EEC Commiission and of the Bankruptcy Working Group

" in Brussels, appropriate Government representatives in Australia,
Canada, Ireland, Jersey, C.I. and the USA and a number of members
of the law faculties in the universities. Mr Muir Hunter undertook to

let the Secretary have details of any other memberg of the law faculties: .. ..t

‘to whom copizs should be sent. The Chairman asked for it to be noted

that two copies had been sent to Sir George Baker, President of the
Family Division, High Court of Justice.

. '_The Secretary repoi‘ted that to date resi)onses to the Consultative.

‘Paper comprised 4 replies indicating that no comments would be submi_tt‘ec&,;f:_

and one reply raising a single point relating to Paulian actions.

6. The Secretary said a symposium on EEC Conventions had been = =
held in Brussels in December last at which lectures about the Bankruptcy -

Convention had been delivered by M. Noel and M. Lemontey; he had sent
copies of lectures to Mr Muir Hunter and Mr Anton. Mr Muir Hunter -~

said the only real point of interest osccurred in the paper delivered by -« .- ol

M. Lemontey, who had indicated that, because of the addition of 3 new
Member States to the EEC, the draft Bankruptcy Convention could only. ...
be regarded as a working paper. o

- PROVISIONAL PROGRAMME

7. ' The Secretary drew attention to the '"Provisional Programme'
and said it had been drawn up as a basis for discussion and to highlight ,
the amount of work to be covered during the next few months. Based ona -
target date of 6 October 1575 for submission of the Committee's report,
it followed the divisions of the Consultative Paper; he had found it
necessary to allow for meetings at 3 weekly intervals if there was to b
any possibility of keeping to the target date. _ B

8. During the ensuing discussion it became clear that there were two’

' broad divisions of work - that of monitoring and analysing the comments

and information received from consultees, and that of drafting sections

" of the Report for consideration by the Committee.

P S N
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9. Mr Anton said that the collation of comments from consultees

and of any other relevant information was a matter for the secretariat

‘as was the physical production of the Report. The Secretary agreed,

adding that he would hope to provide for each meeting the relevant
comments in a readily digestible form. Mr Muir Hunter thought it
likely that additional staff would be required, .and the Secretary said .
this would depend on the number and complexity of replies rece1ved

- from consultees; it was something he would Watch closely.

10, The Chairman suggested that a working party should produce

in readiness for each meeting of the full Committee a draft of the
relevant section due to be discussed incorporating the views of
consultees and ,1151'.1115 the adverse views. Mr Graham offered to act

' as a liaison between the secretariat and the working party (also

referred to as a drafting comn:ittee) and this was readily accepted.

. Mr Anton said the Chairman's suggestion was the only effective way

in the time available. In answer to an enguiry from Mr Avis,

Mt Anton said the format of the Consultative Paper followed that ' _
used by the Commitiee considering the Judgments Convention, and it. .
had been prepared with the Final Report in mind. However cons1derab1e
‘alteration would be entailed in preparing the Final Report. He added -

“that he was worried about the timescale as it was essential that there

be adequate time at the end to consider the Report as a whole, to revise

' it as necessary and to agree it. He thought the full Committee would -

require at least two meetings for this and therefore, that the programme ...
should be compressed so that all detailed work and discussion was '
completed by about 11 July. This might mean the Committee having.to. . -
cons1der meeting for two days at a time or perhaps over week-ends.

The Chairman said this would have to be reviewed if it became apparent
that the Committee's progress was falling behind the proposed programme. -

11. It was agreed that the dates of the next four meetings ‘shouid be

as follows: 11 March, 9 April, 28 April and 21 May. It was further
agreed that the main item on the agenda for the next meeting should-be -
Jurisdiction. (Note by Secretary: a redrafted Provisional Programme
is attached; dates of the later meetmgs are subject to discussion and
agreement).

TH Traylor
Secretary
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N Tué_s-day 11 March:

- Monday 31 March;

Wednesday ¢ April:

- Tuesday 29 April:

‘Wednesday 21 May:

Tuesday 10 June:

 Tuesday 1 July:

Tuesdéy 22 July:

Tuesday 12 August:

Friday 22 Aug'ust:

September:

- Monday 6 October:

 PROVISIONAL PROGRAMME

Jurisdiction
Deadline for comments from Consultees

Jurisdiction (Completmn)

~ Scope

Scope (Completion)

"~ Choice of Law

: Choiée of Law

Preferantial and Secured Debts
Recognition and Enforcement of Judgme‘nts.' }
Uniform Law

General Remarks - "Consideration of Introductlon
and Conclusion to the Report

Final Meeting to approve Draft Report

Typing; Proof reading, Photoprinting, Bindirig_ el

SUBMIT REPORT TO SOST -

NOTE Only the principal subjects for discussion at each meeﬁng are

listed.

it is envisaged that the Committes would also conside:

. tate comments from consuliees and drafts of sections of the

. I'inal Report.

Preparation of the Report should he a

' continuing process, sc that by the end of July it shoula be _
1arge1y in araft and agreed '
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EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

ADDENDUM TO TI—IE' REPORT OF THE SIXTEENTH MEETING |

1. Subsequently, the Secretary sought ¢ gulaance on certain proposals

' - raised at the Meeting regarding the draftmg of the Final Report and

was 1ns§;ructed that drafting of the Report was a function of the
Secretariat. ‘In ensuing discussions between the Inspector General,

- Chairman and Secretary assurances were given that the complement

of the Secretariat would be increased if this proved necessary. It
was made clear that the Secretary could carry out the work and that

- additional external help should not prove necessary.

2. Approval has been given for copies of the preliminary draft
Directive on Securities over Moveable Property to be issued to the
Advisory Committee, This will be done as soon as possible.

ﬂﬁ.wm "A’ﬁ‘awij%

T H Traylor:

Secretary

3«?1:7 N |



ERC BANKRUPTCY COD VENTION

INTER-DEPARTMENTAL WORKIN G PARTY

Report of the Sixteenth Meeicins—g'held at Gavrelle House on?d Ma}flﬁ'?‘a_

Present: o C 4 Taylor (Chairman)
' . E G Harper (D of T)

- J B Clemetson (D of T)
W Armstrong (D of T)
D Graham (Solicitor, DTI) .
J S Doig (Scottish Courts Administration
T Scott Robertson (Solicitor, Scottish Office)
J M Hunter (Bankruptcy Registrar, NIreland)
R B Rowe (Lord Chancellor's Office)
E A4 Rapsey (Inland Revenue)

D R Titchener (DH38)
P G Wilmott (Customs & Excise)

T A Ryan (Customs & Excise)
T H Traylor (Secretary)

MATTERS ARISING FRCOM THE FIF TEENTH MEETING

1. Refarring to paragraph 2, Mr Rowe said that his further enquiries
had been overtaken to some extent by the Chairman's letter {o the Foreign
& Commonwealth Office. The Chairman agreea bul added that their
reply had not been as helpful as Le had honed. Mr Armsirong sald that
in the letter to the Foreign and Commonwealin Office we had asked {ox
snformation apbout the five Conventions which already existed belween

the DK and individual states in the EEC and also asked if {here were

any other Conventions of which we should take note. We also enquired
ahout the Imperial Provisions of the Bankruptcy Acts and whether they
should be regarded as matters falling within the Bankruptey Convention,
¥inally, as regards the scope of the Convention, we asked ior advice

on the position of the Channel Islands, Isle of Man, Ginraltar, colonial
possessions on the one hand and Comimonwealth states on the other,
differentiaiing between older Commonwealin states and the newer ones.
in their reply, the Foreign and Commonwealth Office gald that the UK
had concluded Reciprocal Enforcement of Judgments Conventions wilh '
the five FEC states listed in our leiter; those with France, the Federal
Republic of Germany and the Netherlands specifically excludea |
Bankruptcy but no such exclusions were included in those with Relgium
and Italy. As regards non-raember states, the UK had concluded
conventions with Austria, Israel and Norway and no bankruptey exclusion
clauses were included in those three conventions. As regards _
territorial scope, the Home Office would liaise with .Island authorities re
any exteusion to the Channel Islands and the Isle of Man; enforcement of
UK judgments in Commonwezlth couniries is governed by the Adropinigtratic
of Justice Act 1920 and the Foreign Judgments Reciprocal Enlorcement
Act 1932; all other mafters would be for the Lord Chancellor’s Oifice 10
angwer and a copy of our letter had heen passed to the Lord Chanceilor.

- Mt Rowe said that a reply would be received from the Lord Chancellor in
due course. "

P
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INSURANCE COMPAN’IES

2. The Chairman said that in his view a separate set of rules to

cover winding-up machinery, ihe appointment of liguidator, etc was
not necessary, but some insurance matters, such as those concerning
actuarial valuation of claims did require special rules. There was a
school of thought on the continent, led by Italy, which wanted the
winding-up of insurance unaertakmgs to be achieved administratively

- and not through the court processes but this had not been agreed to.

The Chairman said that the Department's representative on the
Brussels Working Party dealing with the Insurance Directive was
Mr Clemetson..

3. Mr ClemetSOH - said that the Insurance Directive would deal

with both solvent and insolvent Insurance undertakings. A solvent

- undertaking would be ireated as a closed fund and run down and would

not actually come into winding-up. As regards insolvent undertakings,

‘it was probable that the Working Party would accept that the
' Bankruptcy Convention applied, subject to special provisions for

insurance undertakings. The Secretary said that Article 1 of the
Draft Insurance Directive resiricted its application to the Direct

. Insurance undertakings covered by (a) the First Indemnity Co-ordination

Directive and (b) the First Life Co-ordination Directive, ie direct
indemnity and life insurance undertakings only. Therefore, the
exclusion clause as at present drafted in Article 1(3) of the Bankruptey
Convention meant that some, albeit small insurance undertakings, would
be outside both the Conventlon and the D1rect1ve The Advisory Committee
therefore were likely to prupose that Article 1{(3) of ile Bankrupics
Convention should be amended so that only those undertakings commg

within the Insurance Directive were excluded. It was also possible

that the scope of the draflt Insurance Directive might be extended at

- a future date. I this happened, the above recommendation would still

hold good and be_useful to cover some borderline insurance undertakings.

4, The Chairman asked Mr Clemetgon if he would give some
information concerning the desire of life insurance companies to have

" separate funds and localisation of assets. Mr Clemetson replied that

localisation of assets was something that the whole EEC insurance field
was trying to do away with., If localisation was necessary, then if would
be on a community basis and not on a specific country. ’I(he philosophy
was towards establishing a _solvency margin for which the Head Office

_ nggme rather than having localised assets, but

there would doubtless be a long transition period before this came about.
There was a definite attitude that life funds should be preserved for iife
people only and this was in line with the thinking in this country. The
Germans have very strong provisions to protect life funds and in Iialy,
the policies are transferred to a State Corporation if the insurance
underiaking founders. Mosgt countries looked upon winding-up as being
unfair to life policy holders; in the UK, insurance companies were
wouid up under the 1548 Companies Act, subject to the provisions of
Insurance Companies Acts.. Present thoughis were that preferential
creditors should be excluded from having any claim against funds set

. aside for life policy holders, bui as yet this was not an accepted policy.

o

-




~ BANKS

5. The Comml"tee were in aﬂreement that there should be no spemau -
exclusion from the Bankruptcy Convention for banks.

ARRANGEMENTS CO’VIPOSL""ION‘:? AND OTHER PROCEEDI‘\TGS

6, ' Mr Armswong sald that the Commission had proposed a list of
the UK Insolvency Procedures which were thought to come within the
scope of the Bankruptcy Coenvention; these had been accepted by the
other 8 delegations but the UK delegation had reserved the right to
have the matter re-considered if necessary after the advice of the
Advisory Committee had been received. He. then read out the 11st

as follows:

HT I
HEPe)

I . (2) BANKRUPTCY (ENGLAND AND WALES)
(b) BANKRUPTCY (NORTHERN IRELAND)
(c) . SEQUESTRATION (SCOTLAND)

(d) ADMINISTRATION OF ESTATES OF PERSONS DYIN
INSOLVENT (ENGLAND AND WALES)

(e) .ADMINISTRATION OF ESTATES OF DECEASED
INSOLVENTS (NORTHERN IRELAND)

(f) COMPULSORY WINDING-UP OF COMPANIES

(g) WINDING-UP OF COMPANIES UNDER THE SUPERVISION
- OF THE COURT

o '(a) | .COMPOSI'I&ONS AND SCHEMES OF ARRANGY"VIENT

Peshidlom L (ENGLAND AND WALES)
SR () COMPOSITION (NORTHERN IRELAND)

{c) ARRANGEMENTS UNDER THE CONTROL OF THE COURT
(NORTHERN IRELAND)

(@ COMPOSITION (SCOTLAND) |
7 () DEEDS OF ARRANGEMENT (NORTHERN IRELAND )

() ADMINISTRATICN O'RDER UNDER THE COUNTY COURTS
ACT 1959

{g) ARRANGEMENTS, RECONSTRUCTIOI\S AND CO‘VIPOSITIONS ;
- OF COMPANIES, WHETHER OR NOT DURING THE COURSE
'OF LIQUIDATION WHERE SANCTION OF THE COURT 1S
REQUIRED AND CREDITORS' RIGHTS ARE AFFECTED

X (h) CREDITORS' VOLUNTARY WINDING-UP OF COMPANIES




7.  Mr Armstrong said that his only reservat:on about the 11st was
that in his view creditors vol untary winding-up should come in Article i{a)

- of the Protocol. He continued that he had received a letter from Mr Anton .
of the Scottish Law Commission, to the effect that a County Court Administration
Order should not come under the Convention as its purpose was to avoid
“bankruptcy and give the debtor a chance to put his financial house in order;
that such orders were mainly designed for consumer debtors who had virteally
no assets but small incomes which could be husbanded for the plaintiffs.

Mr Anton therefore thought it might be undesirable as a matter of policy to

- include administration orders under a Bankruptcy Convention which was
designed to deal with insolvency with international repercussions. The
Chairman pointec out that it was intended to strengthen the administration
order system under the new Insolvency Bill; also, an administ ration order
could be converted into a ban} ruptey order if desirable. Mr Armstrong

- said that in his opinion, the Convention generally dealt with 2 things:
~ (a) bankruptcy, so that the debtor was dispossessed of his assets throughout
the community and (k) the distribution of those assets to creditors. An
administration order was a different matter because it did not dispossess
the 'debtor of his assets and it was not a bankruptcy. The debtor was
granted a moratorium and allowed to pay his debts by instalments as
ordered by the court. Strictly speaking therefore, it did not properly
come within the Convention, but he could see no serious harm in including

~it. Mr Rowe agreed that an A,0O, was not in the same category as
bankruptcy. In his view it was designed to assist an incompetent person

" sort out his affairs and almost invariably, debts were paid in full. Further,
an A.O. was a voluntary action by a debtor and could not be applied for by
a cregitor. He agreed with Mr Anton; the A.O. was designed as a cheap
and simple system and he felt there could be complications if it was
included in the Bankruptcy Convention. Mr Registrar Hunter said that the
A.O. only referred to a judgment creditor; therefore other creditors could
be left out., He enquired whether an A. Q. acted as a bar to further
bankruptcy proceedings, After further discussion, it was decided that as

- an A.O. was regarded as an act of bankruptey, it would not act as a bar
to bankruptey proceedings commenced by creditors who were not a party
to the A. O, Mr Doig was of the opinion that an A, Q. should not be
included in the Bankruptcy Convention. :

‘8. . Mr Registrar Hunter enquired the reason for including Deeds of
Arrangement (Northern Ireland) and not those in the rest of the UK.

Mr Armsfrong replied that he understood that it was necessary in Northern
Ireland for the debtor to cbtain the sanction of the court for this deed.

Mr Registrar Hunter noted that arrangements under the control of the
Court in Northern Ireland were already listed under a different heading
and in his view, Deeds of Arrangement as such should be excmded

Mr Armstrong agreed

-

9. " The Chairman sa1d that the Brussels Parel had decided that creditors -
. voluntary liquidations should be included, because the liquidator derived his
power from the resolution of the credltors and acted on behalf of creditors
generally. Using the same principle, they had decided to exclude a
receiver for a debenture holder, because he did not act on beha If of
- creditors generally.

inein st o ot snrn 8 oo
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7. Mr Armstrong said that his only rgservation abou the list was - B
that in his view creditors voiuntary windifg-up should come in Article 1(a) i
of the Protocol. He continued that he hadireceived a letter from Mr Anton
of the Scottish Law Commission, to the ejfect that a County Court Administration;
Order should not come under the Convenffion as iis purpose was to avoid , :
bankruptey and give the debtor a chance fo put his financial house in order;

_ that such orders were mainly designed fpr consumer debtors who had virtually
no assets but small incomes. which could he husbanded for the plaintiffs.

- Mr Anton therefore thought it might be fundesirable as a matter of policy
to include administration orders under fa Bankruptey Convention which was
designed to deal with insolvency with igternational repercussions. The ‘
Chairman pointed out that it was intended-to strengthen the administration. .

| order system under the new Insolvency Bill; also, an administration order
could be converted into a bankruptey dgrder if desirable., Mr Armstrong
said that in his cpinion, the Conventign generally dealt with 2 things: .
{(a) bankruptcy, so that the debtor was dispossessed of his assets throughout
the community and (b) the distributiop of those assets to creditors. "An :
administration order was a different/matter because it did not dispossess :
the debtor of his assets and it was nbt a bankruptey. Strictly speaking :
therefore, it did not properly come fwi thin the Convention, but he could ;
see no serious.harm in including it/ Mr Rowe agreed and pointed out g
that an administration order was purely voluntary on the part of the debtor
and was not something for which ajcreditor could apply. Mr Re gisirar '
Hunter said that the A.O. only referred to a judgment creditor; therefore -
other creditors could be left out. [He enquired whether anA, Q. acted as
a bar to further bankruptcy procepdings. After further discussion, it was

" decided that as anA.O. was regayded as an act of bankruptcy, it would not

act as a bar to bankruptey procegdings commenced by creditors who were

not a party to the A.OQ. Mr Doig was of the opinion that mA. O. should not

be included in the Bankruptcy erention.
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8. Mr Registrar Hunter enfuired the reason for including Deeds of

Arrangement (Northern Ireland) and not those in the rest of the UK. :
- Mr Armstrong replied that he/understood that it was necessary in Northern

Ireland for the debtor to obtain the sanction of the court forthis deed.

Mr Registrar Hunter noted that arrangements under the control of the

Court in Northern Ireland were already listed under a different heading

and in his view, Deeds of A rangﬁnent as such should ke excluded.

Mr Armstrong agreed., ~ :

9. The Chairman said/that the Brussels Panel had decided that creditors
voluntary liquidations should be included, because the Iquidator derived his
power from the resolution/of the creditors and acted on bebalf of creditors

generally. Using the sa principle, they had decided to %e_a :
recziver for a debenture/-lolder, because he did not act on'oe d creditors

generally.
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10. Mr Registrar Hunter suggested that in order to avoid ambiguity, -'

the references to the estates of deceased insolvents should refer to "the
administration in bankruptcy" of such estates. This was agreed.

.11, = The Secretary said that a number of comments being received by
the Advisory Committee were to the effect that non-judicial arrangements, .
such as were common in the UK, should be included in the Convention.

The two reasons being put forward were (a) recogrition of a trusteds

right to recover assets in other EEC states and (b) his protection in the
event of a subsequent bankruptcy. The Secretary added that, so far as

he could ascertain, there were few, if any non-judicial arrangements

on the continent which were comparable to those in the UK. Therefore,

it would seem that most of the analogous proceedings normally in use
on the continent were included in the Convention whereas many of our

own were exciuded. The Chairman said that there were non- judicial
proceedings on the continent, which were capable of being converted inio
judicial proceedings; we achieved the same thing by making the proceedings
acts of bankruptcy. Mr Clemetson asked if the UK had approved the
analogous proceedings already included in the Convention by the original

Member States. The Chairmanreplied that we had not committed ourselves.

on this point.

ARTICLES 10, 11 and 12

12. The Chairman said that there had been a2 number of amendments
to these Articles following discussions in Bruseds but the amended texts
had not yet been circulated. It was agreed that discussion of these
Articles should be left until the new amendments had been received.

DATE OF NEXT MEETING

13.  The next meeting was fixed for Friday, June 20th at 1C.00. -

LW <.ﬁ\ awv(m
T H Traylor C/ //"‘_“

Secretary -

[
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" EEC BANK&I&PTCY 'CGNVENTION ADVISORY COMAITTEE

Agenda for the Sixteerth Meeting on Wednesday, 1% February 1875 @
11 30 at Ga.vrelle Housge, 2-14 Bunhill Row, London ECI

o1, Consider the Rnport of the Fﬁteentu Meetmg and any matt ers -
: arising. : :
2. Secrefary's-Report.
3. General discussion on programme for consmeﬂng comments
' received from ﬂonsultoes reaching final views and preparing
Report.
4, Arrange dates for next two m:zetings.
-5, Agenda for next meeting.

{ le ©. %&h Lﬁm
T H Traylor .
Secretary
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°  EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

Agenda for the Seventeenth Meeting on Tuesday, 11 March 1575 @

10.00 at Gavrelle House, 2-14 Bunbill Row, London EC1

S 1. Consider the Report Vof the Sixteenth Meeting and matters arisirg.

2. Secretary's Report

(a)
(b)
(c)
(d)
(e)
(f)
(2)

oS

)
4

- 3.  Jurisdiction

Concept of Centre of Administration

.Reg'ister_ed Office as the C/A

Concept of an Establishment

Article 5 - exorbitant jurisdiction

- Articles 6, 7, 8 - transferrrules

Non-traders and small traders -

Jurisdiction to de'cl_are associated persons bankrupt.
Conflicts of jurisdiction |

Jurisdiction: in actions ari_sing frém the bankruptcj

Any other jurisdictional pi‘oblems

4. Agenda for the next meeting on 9 April 1875,

2L

t, ». I'.»-ov:ylm
TH Trayloz_é,-.. .

Secretary



EEC BANKRUPTCY ‘CONV"ENTION ADVISQRY COMMITTEE

ADDENDUM TO THE REPORT OF THE SIXTEENTH MEETING

1. . Subsequently, the Secretary sought guidance on certain proposals
raised af the Meeting regarding the drafting of the Final Report and
was instructed that drafting of the Report was a function of the -
Secretariat. In ensuing discussions between the Inspector General,
Chairman and Secretary assurances were given that the complement
of the Secretariat would be increased if this proved necessary. It

" was made clear that the Secretary could carry out the work and that
additional external help should not prove necessary.

..2. Apprdval has been given for copies of the preliminary draft
Directive on Securities over Moveable Property to be issued to the
Advisory Committee. This will be done as soon as possible.

. .

T H Traylor
Secretary
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' EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

MEMORANDUM NO 1 - JURISDICTION - . 27 February 1975

- (a). Centre of Administration -~ Article 3

Recommendations:

(i) Although the use of the centre of administration as a basic ground
of jurisdiction presents difficulties, similar objections apply to possible
alternatives (C.P.3.9)

(ii) The definition in Article 3(2) is too vague and should be_amplﬂied.

(i) A provision should be added to Article 3 to the effect that for thé

administration of a deceased insolvent's estate, 'debtor' will mean the
de cujus.

Comments -
1. The Committee noted that at the stage of recognition, the problem-
of uncertainty of definition does not arise, because the grounds on

which the original court assumed jurisdiction may not be challenged.

2. The Institute of Dir.ect.ors, Scottish Clearing Bankers and Faculty
of Advocates all think the term vague but only the Faculty of Advocates

offers an alternative - current Scots Law.

3. No other comments r,erceived.
4. A detailed examination of the mattef is in the fiep’ort pages 26-32 -
5. Recommendation (iii) is a German proposal, raised because the

present rules would present problems if there were several heirs in'
different States. ‘'The Brussels Panel is inclined to accept the proposal..

(b) Registered Office as the C/A - Article 3(2)

Recommendations

~

(1) The rule that a registered office 1s the centre of administration should

be absolute (C. P.3.10)

(ii) As at present drafted, Article 3(2) is confusing in referring to -

firms having registered offices. .



Comments

1. Inthe Proposed Statute for the European Company the rule is .
absolute. .

2. The Faculty of Advocates points out that as at pfesent drafted
a debtor can dispute jurisdiction in the State of the registered office

-and so delay proceedings; this would be prejudicial to creditors.

3. The Report at page 30 indicates that proof to the contrary will
be brought by the company when the registered office is not the
seat of its main interests. Is this likely to raise many problems
bearing in mind the issue is between States? Are many British
registered companies likely to have their main interests centred
abroad, and is it not right that those who do should be wound-up

_abroad9

4. Recommendation (ii) arises from the comments of a Scottish
Chamber of Commerce, that Article 3(2) could imply that all firms,
companies and legal persons must have registered offices. This can
be obviated by a drafting amendment. Firms having to register under
the Registration of Business Names Act, 1816, have to register a .
principal place of business; therefore should the presumption in

Article 3(2) be expanded to include a registered pr1n01pal place of
business? (See C.P.3.10 line 3).

(c) Concept of an Establishment - Article 4

Recommniendation::

A Clause should be added to Article 4 oeflnmg 'Establishment’ for the |
purposes of that article (C.P.3.11)

Comments

1. This would be in line with Article 3 which defines C/A. A ‘
definition is given in the Report at page 33, but the Report also points
out that the word has a different meaning in the context of Article 38.

2. The Institute of Directors says the term has no real meaning in
English law. _

~

(d) Exorbitant Jurisdiction - Article 5§

- Recommendation:

The direct rules o\f- jurisdiction based on the C/A make the small
risk of exorbitant jurisdiction being applied under Article 5 acceptable.

oo
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Comments

- The Netherlands delegatio'n want the risk of exorbitant jurisdiction

removed from Article 5, and cite for example the bankruptcy of the -
same debtor simultaneously in the US (principal place of business)

and in France, where the existence of a bank account would suffice

to justify such jurisdiction; the French bankruptcy would be recognised
throughout the Community. Non-Community countries could think this

.was going too far. The French delegation took the view that the plan

followed in the Bankruptcy Convention was the same as that in Articles
3 and 4 of the Judgments Convention; Artlcle 73 takes care of any
obligations to a third country.

(e} Transfer Rules - Articles 6,7 and 8 (C.P.3.6)

Recommendations:

(i) The underlying principles of these articles are acceptable but

Article 6(2) is obscure due to faulty drafting.

(ii) The six months period should run from a clearly identifiable
date; this would be the presentation of the petition in this Country.

Comments

i. The above recommendatlons were theComm1ttee s preliminary
views. :

2. The Faculty of Advocates noted that these provisions involve
considerable breaches of the unity of jurisdiction sought by the
Convention, but offered no aliernative solution.

3. The Report sets out reasons for these rules at pages 35-38,
including the discovery of fraud, preventing a debtor from choosing
the most amenable law for his bankruptcy, preventing a non-trader
from evading bankruptcy by transfer to an appropriate State.

(f) Non-traders and small traders - Article 9

Recommendations:

(i) There is a strong case for the elimination of any distinction
between traders and non-traders :

(ii) I the harmonisation as jn (i) above is not p'ossible for the present,
the rule in Article $(2) that the resulting bankruptcy will not be
recognised in the State of the C/A should be deleted (C.P.3-12)

9 ‘...:_*:;‘ﬂ‘g
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Comments

1. Recommendation (i) is a German proposal. The Brussels Panel
found such harmonisation impossible at present but it may be advocated
in their final report. ’

9. Non-recognition of an Article 9 bankruptcy in the State of the C/A
would in all probability deny creditors in the hankruptcy access to the
main assets, unless they took individual action against such assets.
Presumably such action would be taken if the assets were substantial,

- especially by local creditors, So why put them to such trouble?
Moreover, such action would result in unfairness as between creditors
and could be detrimental to creditors in States other than the State of
the C/A.

3. Some examples of the application of these rules are given on page 40
of the Report and are well worth reading: it could be argued that the
varying effects are illogical. ' .

4. The Faculty of Advocates: Article 0 reveals that the Convention
makes no real progress towards a unified and uniform system of
pankruptcy. Each State retains the right to define what persons may
be rendered bankrupt and to what extent bankruptcies initiated elsewhere
are to be recognised. : '

{g) Jurisdiction to declare associated pérsons bankrupt - Articles 10,
i1 ang 12. (C.P.3.15-3.17)

NOTE At this stage only jurisdiction is being considered and not the
Uniform Law ' :

Recommendations:

(i) Article 10 would be acceptable if the following clause is added:
"Notwithstanding the foregoing, such bankruptcy may be declared only
where the Court has found that the member is liable but unable or
unwilling to discharge the debts of the firm, company or other legal
person. " ' o

(ii) The jurisdiction under Article 11 is acceptable provided it is made
clear in the Article that there must be a summoning and a hearing and
that the onus of proof is on the prosecution.. :

(iii) The jurisdiction under Article 12 is acceptable as it implies that
- a judgment about the liability has already been given.



" Comments

1. Mr Anton considered it wrong for a person to be adjudicated bankrupt :
"~ in a foreign State and saw no reason why the liquidator of the bankrupt

concern should not pursue the person-in-that person's own State, as he
would any other debtor, and as would any other creditor.

2. The British Insurers Association and the Institute of Dlrectors

find the articles acceptable.

3. The General Council of the Bar points toa possible undesirable

“consequence of Article 10: the bankruptey of major limited companies

who take part in a joint venture abroad, which is wound-up. Its
provisional view on Article 11 was to the effect that the French law

in Uniform Law 1 was quite unacceptable and no English court should
be required to recognise such a bankruptcy which has occurred abroad.

4, The Scottish Clearing Banks supports recommendations (i) and

{ii).

5. The British Chamber of Commerce and the British Insurers
Association consider it necessary to define 'management’.

6. The British Bankers Association supports recommendation (i),

-agrees in principle with (ii) and (iii), but thinks (ii) and (iii) should go

in the draft Fifth Directive on Company Law.

7. The Faculty of Advocates discusses the articles at some length

{(members have copies) and finds them unaceeptable in their present
form; it also doubts whether any sufficient reason exists for such
amendments to our partnership and company law.

(h) Conflicts of Jurisdiction- Articles 15 and 16

Recommendations:

(i) . Article 15 is acceptable provided a clause is inserted, that it is the
duty of parties to bring all relevant facts to the notice of the Court.
(C.P.3.14) .

(ii) The principles of Article 16 are acceptable, but 16(2) should be
redrafted: '"Where a court of a Contracting State has declared that it
has no jurisdiction under Articles 3 and 4, that judgment shall be
treated as conclusive by the courts of other Contratting States. "

- Comments

- There are no comments to hand, other than that of the Faculty of

Advocates who voiced our own concern about a court having to de01de
things ”of its own motion."

™|

Lty o

e

it sl



(j) Jurisdiction in actions arising from the bankruptey - Article 17

(i)’ Recommendation:

The exclusive jurisdiction given to the courts of the State of the Bankruptcy
by clauses 17(1) and (2) is acceptable. (C.P.3.20).

Comments

1. This relates to acts done by the debtor during the period of relation-

back, including those relating to immoveable property. By Article 35
the voidability of such acts is governed by the Uniform Law.

2. This is only a rule of jurisdiction; the applicable law will be |
determined by the law of the State of the Bankruptcy, 1nclud1ng its
rules of conflict. (Report page 56)

- 3. As regards immoveables, the question is not tp ascertain whether

the act is valid according to the lex situs, but whether the act may or
may not be invoked against the general body of creditors according

to the provisions of the law relating to the 'suspect period'. (Uniform
Law) (Report page a’?)

4, The Faculty of Advocates doe not consider that Article 17 is
warranted in the absence of a comprehenisve system of common rules

of bankruptcy law; that the Uniform Law on voidability of transactions
only covers a limited field. The Faculty suggests that before accepting

~17(1), both 'certain acts' and the 'suspect period' should be defined.

(ii) Recommendation:

Jurisdiction given by Article 17(3) to deal with actions to re\fo}:e
acts executed by the debtor in Fraud of his creditors is acceptable
(C.P.3. 22) _

Cemments

i. The Committee pr0v1smnally accepted this clause but were

- concerned about the applicable law. Would it help if Article 18(2)

specified the law of the State of the Bankruptcy including its rules
of conflict, as does the Report?

2. The Faculty of Advocates think clause (3) is unclearly defined.

- (iii) Recommendatidn'

The jurisdiction given by 17(5) regarding claims against the liguidator

~ for the recovery of moveable property from the bankrupt's estate

is acceptable (C.P.3.24)



- Comments

‘This was provisionally accepted by the Commlttee, no comments have been

- received from consultees.

(iv) Recommendation:

The jurisdiction given by 17(8) regarding claims agains"c the spouse of the
bankrupt under bankruptcy law is acceptable, provided there is a reference
to the rules of conflict in Article 19(2). (C.P.3.26)

Comments
1. The Report at page 55 Says that this only relates to claims under bankruptcy |
law and does not relate to other suits which the liquidator may bring against

the bankrupt's spouse.

2. Mr Anton thought a rider should be added to 17(6) that it was without
prejudice to the application of normal rules of Private International Law.

(v) Recommendation:

~Article 17(7) should be amended to read "complaints regarding professional
conduct". (C.P,3.26)

(vi) Recommendation:

Disputes concerning the existence of ranking of preferences and se'cured '
rights should bebrought before the courts of the State in which the assets
charged are situated. (Artlcle 17(8)) (C P.3.27) '

Comments

1. This is contrary to thepresent draft of Article 17(8). Proposed by
Belgium it was supported by Germany and Ireland and it would seem to
satisfy concern voiced by the Committee about this clause.

2. The Committee's provisional view was that if the clause remained in
force, it should be made clear that if covers actions relating to the
existence, rank and extent of preferences and secured rights other than
with regard to the excepted matters. (Report pages 60 and 61).

(vii) Recommendation:

" The courts or authorities normally having juriSdiction to deal with the
exceptions in Article 17(8) should be specified, praticularly as regards
debts arising out of contracts of employment (C.P.3.28)




Comment:

_ The Committee noted that this had no real meaning in the UK at present

and that someone would need to be given power to deal with the exceptions

- quoted in 17(8). | '

(viii) Recommendation;

Jurisdiction in relation to the matters listed in C. P. 3. 30 should continue
to be governed by the Judgments Convention. (Report page 61).
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1. Consider the Report of the Sixteenth Meeti_ng’ and matters arisirg .

- EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

Agenda for the Seventeenth Meeting on Tuesday, 11 March 1575 @
10. 00 at Gavrelle House, 2-14 Bunhill Row, London EC1

1. .Consi.dér the Report of the Sixteenth' Meeting and mafters arisirg .
2. | Seérefary's Report | |
3. Jurisdiction
(a) Concept of Centre of Administration
(b) .Registere.d Office as the C/A
(c) Colr'lcept.‘of an Establis_hfnenf -
(d) Article 5 ~ exorbitant jurisdiction
(e) Articles 6,7,8 - transfer fules |
() an-traders and small traders
(g) Jurisdicfion to declare associated persons bankrupt_
(h) Conflicts of juriédiction
(i)- Jurisdiction in acfions a'rising' from the bankruptcj
(i)  Any other jurisdictional problems '

4.  Agenda for the next meeting on 9 April 1975.
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EEC BANKRUPTCY CONVENTION ADVISCRY COMMITTEE

L

port ot thL éﬁvwfﬁenth Kecting, held at Gavrelle House on 11 March 167

- Present: - - MV S Hunter (Cuawmqn}_
' . A E Anton : :
CF B Armour
PG HAvVs _ -
G A Weiss {for X R Cork)
T H Traylor (Secretary)
Miss G H Goodwin (Assistant Secretary)

- In atiendance: - D Graham

REPORT OF THE SDTEENTH MERTING AND MATTERS AT RISING

1. - Phe Chairman remm ed to the A o» ndurn to the Report and noted
that copies of the draft Directive on R ecognition of Securities on move-
ables had been disiributed.

5 ‘The Secretary s3id that commen 1ts on the Consu!*atwe Paper had

The Institute of Dir CC‘LJI‘b . :
The Legislative Draftsmen, Northern Ireland
Dundee & Tayside Chaiﬂu%i of Commerce and Industry
The Law Society of Scotiand, '

A number of requests for additions] time had been received; where possible
& cormnpromise was being agreed w vhe: eby the consulteds report was
submiited in two paris.
3. The Secretary said that the Law Society of Scotland had submitted
an interim reporti dealing only with the principles of the draft Convention;

a Getailed report on Articles 1-27 would follow shortly and a further report
- on the rest of the draft Convention by the end of Aprii. The interim report
indicated that the Lew Society of Sce‘*l nd recormmended the ahzndonment of
the present draft Convention and put forward alternative proposals. The
Becretary suggested that it would be necessary at some stage for the
Committer to consider the hasic primimes of the Convention and commerns
of a general nature received from consulte

e R



4, The Chairman recalled that oral hearings had been discarded due

to pressure of time, but he wondered if an exception should be made in

the case of important Bodies such as the Faculty of Advecates or The Law

- Society of Scotiand who disagreed strongly with the principles of the.
Convention. Mr Anion thought this would be valuable and suggested that

a week-end meeting should be arranged towards the end of May. Some
of the other Members present were generally in favour of giving oral
interviews provided time permitted. The Chairman said that there were
two aspects: firstly, to ascertain the exact views being put forward in _
opposition; secondly, to ensure that important Rodies holding strong views
were not in 2 position to complain that they had not been adequately
consulted. .If it was considered necessary to have interviews, the Secretary
would be required to assist in so far as he could, by indicating which Bodies -
should be given personal hearings and when time couvld be made available
for doing so. The Chairman did not think that it would be possible tofit
such hearings intc a working week, The Secretary suggested that if such
interviews were necessary, perhaps the Committee could be divided
geographically into two sub-committees for the purpose, but Mr Anton
thought that 2 consultee would object to be interviewed by a rump ¢ the
Committee. The Secretary thought that consultees would also object to
being invited to interviews on Saturdays or Suncays. The matier was
unresolved and left for further discussici.

5. " Phe Chairman szid he noticed from the minutes of the last meeting
of the Inter-Departmental Working Party that Articles 61 ~ 67 might be
removed from the Draft Convention. The Inspector General had informed
him that there was not a revised draft of the Convention, but he wondered
what the position was and whether the Committee had to consider the
Convention without Articles 61 - 67. 'The Secretary said that the original
Member States had agreed to a proposal deleting Articles 61 - 67, hecause
their subject matter was already covered by the Judgments Convention,
but the delegates of the three new Member States had regerved their
position on this point. He suggesied that in accordance with its terms of
reference, the Committee should consider the draft Convention in its
preseni terms, However, since Lire Committee had been informed of the
proposed deletion he thought it could, with advantage, offer advice on the
matier. - :

CONCEPRT OF CENTRE OF ADMINISTRATEON

6. Mr Anton quoted the views of the Faculty of Advocates on the
subject and said that he wanted to amplify those views because it wag
necessary for him to challenge a concept he felt unable fo accept. He
said that Articles 3 - 8 were not iniended to prescribe precise rules
which would be adopted internally by Member States but dealt with the
jurisdiction of the Member States themselves. The Noel-Lemontey
Report showed that it was a matter of international or general jurisdiction
_ _ and not a matter of territorial or special jurisdiction. The rules were mof@é
% o important negatively than positively. Any court seized with bankruptcy
proceedings must investigate where the deitor's C /4 was situated or it

-




he had an establishment in ancther Meinber State. ¥ the C/A was in
- another country then the Court, of its own motion, had to declare that

- it did not have jurisdiction - this was a novel concept for the Courts
in the UX and would present difficulties. There would have to be Rules _
of Court providing the necessary affidavit evidence and Mr Anton wondered
‘how a creditor could possibly provide such affidavit evidence if he was
not aware of the situation of the debtor's C/A. He considered that Article 3
was impractical as a negative criterion. He thought the appropriate
criterion should be the principal place of business and that there should be -
a rule similar to the one in the B. A. 1914, which allowed a Court to
decline jurisdiction where the majority in number and value of the

- ereditors was situated in another State. The fact that a debtor had his
C /A in another State would preclude UK courtsfrom declaring him

 bankrupt even where the bulk of his business was carried on in the UK;
he thought this should be avoided and therefore he challenged the basic
ground of jurisdiction in the Convention.

7. The Comimittee discussed the concept of a C/A at length and in
great depth. Having pointed out that the name was immaterial provided
it was adeguately and clearly defined, the Chairman suggesied that .
Article 3{2) should be amplified so as to give as detailed a definition as
possible. Further, he suggested that the debtor should not have the right
to challenge any presumption in Article 3(2). The right to challenge
should be reserved for third parties, such as ereditors wishing to show
that inost of the debtor's business was conducted in a State other than that
of his registered office or registered place of business.

g. Mr Avis noted from the report of the Committee's second meeting,
that following discussion, the Committee had agreed that the C /A was
preferable to principal place of business and that the Commitiee's concern
was only about any possible uncertainty over the location of the C/A.
Provided the meaning of C /A was clearly defined, as a practical banker,
he was well satisfied with the expression. He could not agree to any
suggestion that the C/A necessarily related to the place where the debt
was incurred. He agreed that the defirition in Article 3(2) should he
amplified. The Chairman summarised the Comittee's view that the |
definifion in Article 3(2) must he extended and tightened up so as to give
clear guidance as to the location of 2 C/A, particularly as regards a :
non-{rader. Also, that any presumptions given in Article 3(2) should not
‘be open to rebuttal by the debtor. Mr Anton said that excluding a debtor
irom rebuttal went some way towards assisting him, but he would have
to reserve his position in the light of the Commitiee's decision. He

zalso pointed out that at some stage the Committee would have to consider
the extent to which the report was to be used to construe the Convention.
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§é( 9. The Cominittee saw no objection to the German proposal that a

. provision be added to Article 3 dealing with the C/A in relation to the

-administration of 2 deceased insclvent's estate, but they were of the
opinion that the English text should refer to ”the deceased" and not

""de cugus"

REGISTERED OFFICE AS THE C/A

10. The Commiilee noted that in the proposed Statute for the
European company it was an absolute rule that the Registered Office
was the company's C/A, but they did not consider that it should be an
‘absolute rule in the Bankruptey Convention. I a company saw fit to
~ be registered in a State other than that in which its main business.

- interests were conducted then it should be open to the creditors to rebut
the presumption that the registered office was the company's centre
of administration.

CONCEDT OF AN ESTABJ_US)?—EMENT

it. Mr Avis noted that the Committee's preliminary view was that
it seemed necessary to use a word which would cover the activities of
a non-trader. Also, that the Chairman had asked for it to be recorded
that the Cominitice was taking “establishment' to mean, business
premises in the case of a business,or residence in the case of a non-
trader. Mr Aunton thought that thf, reason wiy the word had not been
defined was because it was a well known criterion for jurisdiction on
the continent and he agreed that the word should be defined so as to cut -
out any possibility of it being considered to embrace an agency. The
Committee agreed that ""establishment' should be defined in the
Convention. In noting that the Noel-Lemontey Report suggested that
Y"establishment' had a different meaning in the context of Article 38,
the Committee thought that there was little, if anydifference so far

as the English text was concerned. |

EXORBITANT JURISDICTION .

Fl

iz, Mr Anton said he supported the view of the Netherlands®
delegation that the risk of exorbitant jurisdiction should be removed from
Article 5. He thought that on the whole, that Article in its present form
would be disadvantageous to the UK as foreign companies would hegitate

to establish themselves here if they thought that a sequesiration in France
which was founded upon exorbitant rules of jurisdiction would result in
sequestration in the UK. He understood that there were exorbitant grounds
of jurisdiction in the Bankrupicy Lazws of most Member States. As r’egards
the Judgments Convention, the matter had been regarded as serious, and
the UK had persuaded other Member States to include Article 5% in the
Convention, which provides that the Judgments Conventiion will not prevent



3 Contracting State from assuming an obligation towards a third State

.. not to recognise judgments given in other Contracting States against
domicilories of the third State, where the judgment was founded upon
exorbitant grounds of jurisdiction. The exorbitant grounds were

specified in another Article in the Convention. The Americans took a
very serious view . of the matter and considered that the Judgments
Convention discriminated against them; therefore, a treaty was being
concluded between the USA and the UK which would enable us to use
Articie 58 and refuse to enforce COmMInon law exorbitant judgments
against the assets of US domicilories which were within the UK. He
thought it unlikely that a Bankruptcey Convention could be concluded
netween the USA and the UK within the near future let alone between

the UK and other third party States; therefore Article § of the Bankruptey
Convention was unacceptable cue to its enforecing exorbitant jurisdiction.

14. The Chairman noted from the ioose leaf file that Mr Anton had
undertaken to draft an amendment to Article 5 to take care of any
unfairness and he also asked if it was Mr Apnton's view that the Article
created new law. Mr Anton replied that he thought it did, but in any
case, if the Articie forced us to recognise exorbitant jurisdiction,then
it was wrong; he hadnot preparad an amendment because he realised
that the only acceptakle amendment would be along the lines of Article 58 .
of the Judgments Convention, but he thought it unrealistic to suppose that
we could cure the deiect merely by adding such an Axrticle. Mr Armour
gaid that he accepted the theoretical arguments put forward by Mr Anton
but in practice, he thought that it would ke of very little influence, and

he went along with the Article in its present form. Mr Avis was alsc

of the opinion that in the absence of an acceptable amendent, the T
Avticle should remain a8 it was. There followed a general discussion

on the problems of exorbitant jurisdiction. Mr Armour expressed his
concern at the time spent on intricate points of law, and he pointed out
that it had been stressed ogn many occasions, that if we were o get the
major changes which were considered essential by insovency practitioners

“in the UK, then we should concentrate on those points. Mr Anton replied

that it was essential to consider the basic issues and the inter-relationship
petween articles. The Commitiee were in agreement that there was a gap
in jurisdiction which required something similar to Article 5 and it was
decided to leave further dgiscussion of the Article until the next meeting.

TRANSFER RULES - ARTICLES 6, 7 & 8

15. The Committee agreed with the recommendation that the under-
lying principles of these Articles were acceptable but that Article 6(2)
eould, with advantage, be more clearly drafted. They also thought that
in Article 6(1) it would be preferable to say:

'?é_a_il}.gthe courts of the latter State or those of the State where
the centre of administration .. .. veeasesnesl




The Committee confirmed its prelinzinary view that the 6 month period
should run from @ clearly identifiable date which in this country would
- be the date of the presentation of the petition. It was considered that _
the period should be kept to 2 minimum and that it shouid not be greater
than & months. The Committes decided to recommend that 'saisine!
- should be translated in the opening sentence of Article 6(1) as: "the
institution of bankrupicy proceedings. " B '

NON-TRADERS AND SMALL TRADERS _

16. The Commitfee decided that it would not be possible to get all
Member States to agree to eliminate the distinction between traders and
non-traders, or to delete the rule in Article 9(2).

(NOTE BY SECRETARY - The Law Society of Scotland recommend that
the general ranking of creditors should be conditional upon a bankrupicy

or liguidation being legally competent in the State concerned. For example
if an Italian small trader was made bankrupt in England, then Italian
‘creditors could not participate.)

17, Mr Anton recalled that the Commitice's preliminary view was
that the scope of Article § should be extended to include other eases

where there were gaps in jurisdiction. He proposed this could be achieved
by omitting part of Clause (1) so that it read:

"Where the courts of a Coniracting State which have jurisdiction
under Article 3 are unable to declare a debtor pankrupt by reason
of their substantive law, the bankruptcy may be declared by the
courts of one of the other Contracting States in the terms of
Articles 4 or 5 if the debtor has an establishnient in that State,
or, inthe absence of an establishment, if the iaw of that State

50 permits'.

The Commiltee agreed with this proposal.

TUTONE T f : '
ARTICLE 10 o |

18, The Chairman drew attention to the proposed amendment to this
Article, as drafted by the UK delegation and recalled that the Committea'’s
preliminary view was that the Article was probably acceptable if this
amendment was included and provided the individual had o, hearing.
Mr Anton wished it to be placed on record that he could wt agree to the
provisions of Article 10 because they were not used to operating exorbitant
rules in Scotland and in his view, members baving unlimited joint and
several liability should be dealt with in their own forum. VWhere there

was an inability or refusal to pay on the part of such a peréon, the liguidator
of the bankrupt firm should obtzin a. judgment in the usual manner and take
it to the forum of the individuzl through the operation of the European
Judgments Convention. This would not only be fair to the individual, his
~spouse, ete., but also to his personal creditors. As at present drafted,
and by virtue of Article 17, a variety of matters including claims in
respect of gratvitous alienations and fraudulent preference claims in

=B



respect of actio pauliana will be adjudicated upon by the courts other than
those of the State of his C/A. The wrong applicable law might be applied
because under the Convention almost invariably it was the law of the State
)  of the bankruptey. Admittedly, this included that State's conflict rules,
but Mr Anton said that he did not have much confidence in this; at the
moment the Law Commissions wera considering a draft Convention on
contractual and noncontractual obligations which was an attempt to
assimilate the private international law on that subject; some judges
regarded the draft as an explosive document. He had sirong reservations
about the wrong applicable law being applied which might well lead to
bizarre results. _ -

1$.  Mr Armour said that he still agreed with the Committee's
preliminary views. The Commitiee, Mr Anton dissenting, agreed with
the recommendation, provided there was a hearing and adequat e notice.

ARTICLE 11

20. The Committee, Mr Anton dissenting, provisionally agreed with
the recommendation. It was felf that the protective clause relating to
adequate notice should be inserted in Uniform Law Article 1 and not in
Article 1i. '

ARTICLE 12

21. Mr Anton asked for his dissent to this Article to be recorded;
remaining members of the Cominittee confirmed the Committee’s prelim-
inary view that the jurisdiction in this Article was acceptable. *

COMMENTS FROM CONSULTEES

22, Mr Anton observed that it was the usual practice for cogies of
observations received from consuliees to be issued to all members.

The Secretary said this would present no difficulties and he undertook to
draw members' attention to noints of note in the reporis in some way.

DATE OF NEXT MEETING | | | .

22. The date of the next meeting was confirmed as Wednesday, ¢ April,
when it was hoped to complete the discussion on jurisdicticn and deal with
the scope of the Convention. ' '
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" (b) Article 5
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EEC BANKZRUPTCY CONVENTION ADVISORY COMMITTEE

Report of t.he Eighteenth Meeting, held at Gavrelle House on § April 1675

Present: ' - K R Cork (Chairman}
' . - A E Anton

P H Armour
P GH Avis
C L Dodd :
D Graham (For MVS Hunter) :
T H Traylor (Secretary) '
M1ss G H Goodwin (Assistant Secretary)

In atterdance: ' J M Hunter (Bankruptcy Registrar, N. Irﬁla.nd)
- C J Jenkins

REPORT OF THE SEVENTEENTH_MEETING AND MATTERS ARISING |

1. Referring to paragraph 18, Mr Graham recalled that :
Mr Muir Hunter had pointed out an inconsistency regarding Articies 10
and 11, in that the former specifically stated, "irrespective of where
their own centre of administration is 51tuated "' The ;eport of the
meeting was then accepted.

2. - 1t was agreed that when the re- appra;sal of the subject ma,tter
was completed the Committee would consider the basic principles of
the draft Convention and in rartlcular cominents received from
consultees who were against acceptance of the Convention in its
present terms. The Secretary undertook to prepare 2 memorandum -
setting out the relevant arguments put forward by dl'ssentmg consultees,
It was decided that the Committee's Report should contain a concluding
section dealing with the viability of the Convention. This section
would include some of the views expressed by consultees who were

. against acceptance of the Convention, together with the Committee's
‘comments thereon. : '

3. It was decided not to seek out oral evidence from corisultees.

4, Referring to the risk of exorb1tant jurisdiction arising under
Article 5, the Cha irman said that recognition of a bankruptcy arising
in anothﬂr Flember State as a result of such jurisdiction was a
political matter. Therefore it should be sufficient for the.Commitiee
to point out the difficulty in its Report. Mr Anton said he would
prefer the deletion of Article 5; alternatively, it should be amended
so that a bankrupticy founded on an exorbitant jurisdiction would only
be eifective in the State in which it was opened. Other members
considered Article 5 was acceptable. It was decided to indicate in
the Report that the Comixittee, by a majority, agreed to Article 5,
and to refer to the pc‘htlca mphr'atlofzs which might be involved.




5. The Secretary referred to the Committee's previous '

. recommendation that the presumption in Article. 3 concerning the
 registered office should not be open to rebuttal by the debtor. He
suggested that such a recommendation might be an unacceptable

reduction of a debtor’s rights. Mr Anton produced forgeful
arguments in support of the view that the rule that a registered
office was the C /A should be absolute. However, on the point
at issue, the Committee saw no reason to change its previous
recommendation. '

ARTICLE 13

6. The Secretary recalled that in Scotland where a partnership
had a separate legal existence, bankruptey of a firm did not
‘necessarily imply bankruptey of individual pariners. He wondered
if in such circumestances a creditor in another Member State could
use Article 13 to bankrupt such partners. Mr Armour and Mr Anton
both agreed that the risk of this happening was acceptable.

ARTICLE 15

7. The Committee confirmed its preliminary view that Article
15 was acceptable provided a clause was inserted to indicate that
it was the duty of parties to bring all relevant facts to the notice
of the courts. Mr Anton referred to the difficulties which might
confront our courts, which were accustomed to the adversary -
procedure. He suggested that the Committee should analyse these
gifficulties in its Report referring in particular to the views
expressed by the College of Justice in Scotland. -

ARTICLE 16

5. In accepting the principles of Article 16, it was agreed to
recommend that 15(2) e amended to read:

"Where a court of a Contracting State has declared that

it has no jurisdiction under Articles 3 and 4, that judgment
shall be treated as conclusive evidence of the fact by the
courts of other Contracting States. ™




ARTICLE 17(1) AND (2)

S. Mr Graham referred to the suggestion put forward by,
the College of Justiice in Scotland concerning immoveable
property, that some provision might be made enabling the
court of the bankrupicy to obtain the opinion of the court of -

" the situs. Mr Graham also noted that Article 17 was not

_ concerned with the validity of an act of itself according to
the law of the situs; it was only concerned with whether or
not the act could be invoked against the general body of
creditors having regard to the suspect period and the Uniform
Law. Mr Anton said that if Mr Graham's interpretation was
correct it would be satisfactory, but two points stili concerned
him: firstly, the French meaning of "acts' was wide and
included, for example, actual conveyances; secondly, 17(2)
referred to the recovery of property. S

10.  The Chairman suggested that we might agree to leave
17(1) and (2) as they were provided there was adequate
protection of bona fide third parties. Mr Anton agreed but
added that he still wished to record a qualified dissent
regarding immoveable property, which he would review when
the Commitiee were considering the Uniform Law.

ARTICLE 17(3)

11, It was agreed that this clause should conform to decisions
taken on clauses (1) and (2). Mr Anton said that we should make
it clear in the Report that this elause related to Paulian actions
(see C.P, paragraph 3.22). The Chairman asked that it be
noted that we wished to ensure that in general, the applicable
law for immoveable property was the lex situs; this also affected
17(86). ' '

ARTICLES 17(5) to (§)

12, The recommendations were accepied subject to the
references made to immoveables in paragraphs 8 to 11 above.
The Chairman suggested that 17(8} should be clarified to show
that the extent of preferential rights in regard to excepted
cases was only against "assets in own State'.




DECEASED INSOLVENTS'ESTATES .

- 13.  The Committee agreed that the Convention should extend
to the administration in bankrupicy of the estates of persons
dying insolvent. Mr Gr aham thought important changes might

- have to be made to the Engiish bankruptcy rules, in particuiar

. t0 5.130 of the B.A,1614. Mr Anton said that the UK weuld
almost certainly ratify the international convention on the
administration of the estates of deceased persons in which, with
certain ezceptions, the criterion of jurisdiction was the habitual
resicdence of thé deceased. However, he agreed there should be
no problem because that convention did not relate to insolvent
estates. Mr Registrar Hunter said it was essential to include the
words "Administration in bankruptcy' because there was an
alternative method of dealing with such estates.

DEEDS OF ARRANGEMENT

14. The Chairman recalled that the Comn:ittee's preliminary
view was that Deeds of Arrangement and similar non-judicial
compositions would not be included in the Convention. The
Secretary said this was supported by several consuitees, but _
others held the opposite view, notably the Law Society of Scotland,
the Insolvency Practitioners Association who could see advantages
in their inclusion and the College of Justice in Scotland who agreed
that the Convention in its present form could not readily be

extended to include extra judicial proceedmgs but who thought
exclusion could cause disruption. :

15. Mr Anton said that such matters came under the Judgments
Convention and he suggested that the Committee should bear in
mind that many consultees Were unaware of the contents of otner
conventions and directives..

186. The Secretary reported that Mr Muir Hunter agreed with
the exclusion of such proceedings but that protection for a trustee
should be provided in U, L, 4. This was suppa ted by Mr Graham
but the Chairman suggested that it was more important to ensure
that an Arrangment could not be upset by a subsequent foreign
bankruptcy unless it could hawebeen upset in its own country. At
Mr Anton's suggestion Mr Graham agreed that Mr Muir Hunter
and he would prepare a paper for submission to the Comrmzittee
on how a trustee might be protected. '




RECEIVERSHIPS

17, ‘The Secretary said that the Committee's preliminary view

- was that receiverships would have to be excluded unless a very
good reason could be shown for their inciusion; several consultees
supported the Chairman in wanting them in, though some agreed
this was not possible without changing the Convention considerably .
Following considerable discussion it was agreed to recommend that
although receiverships were outside the ambit of the Convention in -
its present terms, attempts should be made to secure adequate
protection for receivers by a suitable reference in the Protocol
to the Convention.

CREDITORS' VOLUNTARY LIQUIDATIONS

-18.  The Committee agreed to recommend that creditors'
voluntary liquidations should be included in the Convention. The
Chairman said he understood that the requirement for a proceeding
- to have to start with a court order might not be necessary after '
~ooall. :

CRIMINAL BANKRUPTCY ORDERS

19, The Committee agreed that a bankruptcy which had been
made upon a petition citing a criminal bankruptcy order came
within the Convention. Mr Anton noted that, following ratification

of the Convention it would not be possible to bankrupt a perscn
whose C/A was in another Member State. However an order for
civil damages or restitution made in the course of criminal
proceedings is a judgment which falls within the Judgments
Convention. Mr Graham said he was concerned by the fact that
there was no appeal against a C.B, 0.

PERSONS AND ENTITIES | - ‘¢

20. Mr Anton referred to Mr Muir -Hunter's remarks guoted
in paragraph 2.6 of the C.P., and handed out two papers which
indicated the difficulties which arose in trying to associate the
legal persons of one State withthose of another. It was agreed
io suggest that lists of the persons covered in each State should
be included in the Protocol. '

INSURANCE COMPANIES

21. The Secretary explained that the wording of the recommendation
took into account the fact that some classes of insurance undertakings
fell oustide the scope of both the Bankruptcy Convention and the draft
Insurance Directive. The recommendation was accepted.




OTHER EXCLUDED UNDERTAKINGS

22. It was agreed to amend the first recommendatioh tb read:

to object to the exclusions listed by other Member States
in Article il of the Protocol. "

23. Regarding the second recommendation, the Chairman
suggested that we wanted all ordinary trading organisations to
be included, but that we did not have the necessary information
on which to recommmend omissions. Mr Anton said that the
Convention was not appropriate to deal with organisations
exercising public functions such as local authorities.

 TERRITORIAL SCOPE

24. The Secretary reported that Mr Muir Hunter suggested
that the question of the Channel Islands and the Isle of Man was
one on which the Foreign Office should advise. Following
discussion it was agreed to recomimend that power should be
sought for the inclusion of these territories. As regards over-
seas territories the Commniittee came to the conclusion that an
overseas territory should only be included by the approval of
all Member States and further, that such territories should be
listed in the Protocol rather than in Article 74. It was agreed

© to recommend that the Convention should initially apply only
to the European territories of Member States and its extension
to their overseas territories should be a matter for subsequent
negotiation. '

NEXT MEETINGS

25. The dates of the next two meetings were confirmed as
being 2% April and 16 May. The agenda would be "Choice of
- Law" followed by '"Recognition and Enforcement of Judgments. ™ -
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"The Advisory Committee does not consider it appropriate



