EEC BANKRUPTCY CONVENTION ADVISORY COMMITTER

Agenda for the Nineteenth Meetmg on Tuesgday, 29 April 1975 at
10,00 am at Gavrelle House, 2-14 Bunhill Row, London ECI.

1. Consider the Report of the E1ghteenth Meeting and matters
arlsmg : L _

(a) Protection of a trustee under a Deed of Arrangeinent
' (paragraph 16)

| 2. Secretary's Report
3. ‘Choice of Law provisions (Memorandum No 4).
E 4.. . Bifect of the bankruptcy on current cortracts and m relation
to set off (Memorandum NOS)
5. Recogmtmn and enforcement of ]udgments ( Menaoramum No 6).-'
6. Confirm date(s) of June meetm@( ) |
7. Agenda for the next meeting on 19 May.
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EEC BANKRUPTCY CONVENTION ADVISORY ‘COMM‘ITTEE

" Report of the Nineteenth Meeting, held at Gavrelle House on

29 April 1975

Present: 7 'KRCork'(Chair'ma'n) =

A E Anton
P H Armour
C L Dodd ' '
" D Graham (For MV S Hunter)
C J Jenkins {For P G H Avis)
T H Traylor (Secretary) '
Miss G H Goodwin (Assistant Secretary)

In attendance: : o GAWe1ss

R}LPORT OF THE EIGHTEENTH MEETING AND MATTERS
ARISENG

1. Relerrmg to paragraph 16, Mr Graham said that he :
would discuss the matter with Mr Muir Hunter with a view
to having something ready for the next meetmg if at all -
possible,

FINAL REPORT . SECTION ON- J URISDICTION

2.  Ina general discussion on the ferm and content of the

~ draft section Mr Anton said that he was well content with the -

form and lay-out of the draft although he disagreed with some

of the points which had been made. In his view,it was necessary
to give the current UK law where apphcable as a background for
the reader. He considered that the style of the Report was a
matter for the Secretariat and he agreed that when in doubt in
preparing initial drafts, it was best to put in as much detail as

~ possible; it would be falrly simple to delete paragraphs

subsequently thought to be superfluous, but it would be difficult
to put in matters which had been overlooked. Mr Armour
expressed satisfaction with the draft section and hoped that

~drafts of the rema,mmg sectlons would continue in the same

way.




3. = Mr Graham said that he went along with the general plan,
but he was troubled about some of the statements regarding present
law and thought these would need tdbe looked at with care; he _
thought that some might be misleadLlng. He thought it would be an-
advantage if_some of the a%?umenm on which the Committee's '
decisions were based were\put_more forcefully. He agreed that
setting out the present law was extremely helpful for the reader -

in giving him a starting point; he agreed with the general form

of the draft but would like to see it tightened up. The Chairman
said he was in agreement with the general principles of the draft; -
his only criticism was that the Committee's recommendations.

did not seem to come through clearly enough; he thought they

_ l should be stressed, perhaps by being put in a different type or

perhaps in black type. He hoped that the lawyers on the Committee
would ensure that no errors had crept into statements regarding
the law. The Secretary recalled that two copies of the draft had
been sent to each Member and he asked Members to assist him .
by returning one copy with their comments, criticisms, etc,
noted thereon. He hoped it would then be possible to rehash the
draft based on Members' comments and to then re-issue it for
final agreement. . '

' PROCEEDINGS OR ACTION AT THE RISK OF PREFERENTIAL = :
CREDITORS | - ;

4.  The Chairman recalled that problems arising from
preferential creditors would become even more complex under
EEC jurisdiction. At present, to his way of thinking, a liquidator
first of all carried out the task of collecting in'all the various
assets and turned his attention to their distribution afterwards;
to some extent the jobs went along in parallel, but basically, the
first task was to collect mthe assets, sometimes by means of
legal action. With the exception of secured creditors, he had
never thought it right to regard realisations to date as belonging
to any particular section of the crediiors. If he was advised
that he had good grounds for an action, say, against the directors,
which should result in further realisations, he did not feel =
inhibited because the funds in hand would only pay the preferential ’
creditorg. He also thought the same principle was applicable .
i an action was likely to result in funds becoming available with
which to pay a return of capital, even though the funds at risk .
in fighting the action would otherwise be paid to the unsecured -
¢reditors. The Chairman said that his reason for raising this
matter was in order to consider the principle in the light of the
g% Convention. He could visualise foreign preferential -creditgg‘__s
taking action against a ligui im from pursuing gelions,

| or perhaps a Member State refusing to allow a liquidator to remove

realisations from within that State ‘until all its preferential ciaims
had peen settled. He wondered whether this was a matier which
. should be dealt with in the Convention. ) - -




5. Mr Armour said that he supported the Chairman in his
views. Mr Anton recalled that the powers of the liguidator were
set out in Article 28. It appeared to him that the Chairman was
suggesting that that Article should be supplemented by a Uniform
Law specifying the powers of the liquidator in a situation where

“he put at risk the rights of one class of creditors to get a

totality for the whole body of creditors. Although he was in
sympathy with the Chairman's views, he considered that this -
must be a matter for local law and he was hesitant about the
practicability of persuading 8 other Member States to agree with

it. The Chairman said that he would like Members to think about

the problem and perhaps 1t could be discussed further at the next
meeting.

SECRE TARY'S REPCRT /

6. The Secretary said that comments on the Consultatlve Paner o
had been rece1ved from:

The British Bankers Assoc1at10n

The Institute of Chartered Accountants in England and \.Vales
The UK Insurance Brokers European Committee :
The Assomafmn of Certified Accountants (A paper on Chmce

‘ of Law)
Professor AD La.wton, Barrister

The paper by Professor Lawton had been prepared on the instructions .

of the Department of Commerce, Northern Ireland and at this stage

only 2 shortened version had been issued to Members. The complete
paper ran to 167 pages and the Secretary would make c0p1es available

to Members on request..

ARTICLE 18

q. - | "~ Mr Anton snggested that as 'a'reco'mmendation we should say
{hat Artlcle 18 in prmmple is acceptable but we recogmse that the

1 harmonisaticn

The NL Reponnaa assumed that theconcutlons for the granting of

. a declaration of bankruptcy were very similar in the different Membper

States; this was not true when one looked at the law on .contracts and

~ Acts of Bankrupicy in English law.  There was an imbalance when a

person, who could normally be made bankrupt under English law,
could no longer be made bankrupt here because his centre of

“administration was in another Member State. He thought it was

necessary for the committee to say that, in order to prevent these
anomalies, the rules to open a bankruptcy in different Member States
should be substantially harmonised. ‘The Committee agreed.

.?g.
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ARTICLE 19

8.  Mr Anion said that, in discussing Article 18, the N.L. Report
at page 63 said that the expression "the law of the State where the
Court having competence is situated", generally extends to the whole
of the legislation of the State concerned, including, where appropri iate,
its system of private international law. As a resuli, it had been-
assumed, that wherever such an expression arose in the Convention, .

it was taken to include the State's private international law; unfortunately
this was not the case and in particular was not so in Article 19, He
suggested that we might have to make it clear that our acceptance of
15(2) was conditional on the fact that it must include the P.L.Ls
Tollowing a discussion as to whether or not Article 19 was intended to

l include P.I. L., the Chairman suggested that the Committee’s view:

should be'that the article was acceptable but the implications of P.1. 1.
should be clarified.. :

ARTICLE 20

0. The Secretary recalled that the Committee’s preliminary view
was that Article 20 was acceptable. The differing effects on bankruptcy
and liquidation in the UK, as regards vesting title to the assets, had been -
explained to the Brussels Panel, but after discussion, the Panel had
thought it preferable not to alter the wording of the Article. The
Chairman suggested that the Article should be amended to include a -
Clause referring to the cessation of the power of a company's directors
and former officers to deaﬁ«vith its property. Mr Anton said that the -
ambit of the restriction apgeared to be governed by the law of the State
of the Bankruptey; this was suggested by the N. L. Report butwas not
explicit in the terms of the Convention, and he suggested that we should
draw attention to it. After discussion, the Committee did not think
there was a problem but Mr An*on said he would 1001«: at the Article
again. :

_ ART?{CLE 21

10. Referring to the Consultative Paper, Mr Anton said that he was
concerned that this Avticle seemed to reguire creditors or the Court

to refrain from action on the basis that a foreign bankruptcy had been
pronounced, at a time when they may well have had no notice of the
bankruptcy. He thought the Committee should propese that a community
bankruptcy invalidated such measures retrospectively and, at the same
time, we should suggest that people who had taken measures should be
protected. Mr Graham noted that the Insolvency Practitioners Association
had suggested there should be a provision as to cosis to a creditor who
had acted without notice. The Committee agreed to make such recommend-
ations, noting that where necessary, the creditor .~.:i:1c>uln add the COSto
cla1med to his proof of debt. :



-ARTICLE 23

ARTICLE 22

11. Mr Anton referred to s.104 of the B.A. 1913 Whereby'a frustrated
executioner had a preference out of the funds for expenses incurred by -

him in such execution. Mr Graham said that 5.41 B.A. 1914 was similar, :

but the costs were a charge on the assets. Mr Dodd suggested that the

‘word "abortive' should be deleted from recommendation (ii). The

Committee were in general agreement with the two recommendations. ‘
Referring to paragraph 4.30 of the C.P., Mr Graham suggested that

the 3rd line should be amended to read "operates to stay an enforcement
in progress'. He said there had been many problems in England in
trying to decide whether a stay of execution was complete.

12.  The Com mittee agreed that this Article was acceptable.

ARTICLE 24

13, The Secretary drew attentlon to the amendment put forward by
the Irish delegation in Brussels, to the effect that the period in the -

- Article should be not less than 31 days. The Committee agreed that the

- Article was acceptable as amended by the Irish proposal.

4‘

ARTICLE 25

14,  Mr Graham said he was concérned that the obligation to advertise -

was not more mandatory; it seemed to him that there was too much

uncertaintz Mr Weiss said that the Article indicated that a liquidator

must advertise if there were cross<rontier assets and in other cases,

he might advertise if he 30 wished. He agreed that there could be some
delay before a liquidator became aware of assets in other Member States
and the Chairman suggested that such a problem could only be overcome
by advertising all bankruptcies in the O.J.C. The Secretary said that
the Belgian delegation had put forward such a proposal but the Chairman

{ in Brussels had said that this would be too cumbersome and would prevent
. dfective advertisement. The Chairman said that perhaps we should
support Belgium and the Secretary sazid that this would probably become

necessary with the passage of time. It was therefore decided to leave
the recommendation that the principles of this Article were acceptable.

' ARTICLE 26

i5. The Committee were in agreement that the provisions of Article 26
were acceptable
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ARTICLE 27

16. - The Secretary said that in the Consultative Paper we had asked

- ponsultees to comment on the ambit of the Article and to suggest the

classes of property to which it should apply; several consultees had
commented that the principles of the Article were acceptable and only-
the Scottish Chartered Accountants had provided a suggested list of
classes of property. These classes were in fact already listed in

the N.L. Report. Mr Anton said that the Article did not go far enough
in that it did not make it.clear that immoveable property should be
dealt with by the lex situs. The Secretary said that we had already =

dealt with the question of immoveable property in the section on "Scope''.

ARTICLE 28

17. Mr Anton said that Article 28 should be qualified so that a
liquidator could not exercise the powers conferred upen him by the
law of the State of the Bankruptcy in another Member State, where the

. exercise of those powers would be inconsistent with the public policy

| WM’.

of that other Member State. The Commiitee agreed to accept this ~

proposal and to accept the second recommendation.

ARTICLE 29

18. Following discussion, the Committee were in agfeement that
there had to be a redirection of mail and that it should be sent to the
liquidator, and that there should be an initial time limit of 3 months.

By a majority decision, the Commitiee agreed with the recommendation

that the redirection order should be made by the Court of the State
where the bankrupt was resident. '

ARTICLE 30

19, The Chairman said that he favoured the informal procedure put

forward in the Article; there should be no problem over bogus clains
becanse supporting documents could be called for. In general, the

Commiittee favoured a simple universal form if this could be provided.

- ARTICLE 31

20. . The Commiitee decided that no amendments were reguired to
this Article but Mr Anton asked for it to be noted thal he may like to
comment further on this Article at a later date,

ARTICLE 32

21. The Committee agreed with the recommendations.

s
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ARTICLE 33

22. Mr Graham suggested that the word '_'ﬁust" was too nai-rqw in:
this context as it might rule out situations where someone, such asan .
agent, was holding property in a fiduciary eapacity. Mr Anton agreed

that it was important to make this point clear in the Convention as

other countries were not really aware of our system. The Committee
agreed that the phrase should be "goods held in trust or in a fiduciary -
capacity for others'. Referring to 33(2), Mr Graham said that this -

Clause showed the necessity for a proper definition of property, particularly
in relation to Article 20. ' . .

ARTICLE 34

23. ‘The Committee found all 3 recommendations acceptable.

ARTICLE 47

94.. 'The Commitiee agréed with the recommendation.

AGENCIES (C.D.4.38)

25. The Committee were not in agreement with the proposal put 3
forward by the British Insurers European Committee to the effect that
the law applicable in the bankruptey of an agent should be set out in a
Uniform Iaw. : : '

ARTICLE 36

96. - The Commitiee agreed with the recommendation that the Article = "

should not differentiate hetween Member States and non-Member States.

 ARTICLE 37

27, The Committee agreed thét, in accepting 37(1), a reference should

be made to the liquidator's right to disclaim onerous contracts and that
this right should not be impaired. Following discussion, it was decided
that Clauses 2 and 3 of the article should not be deleted.

ARTICLE 38

28. ‘The Committee decided td propose that the law of the State of the
Bankruptcy would apply unless the contract contained an express condition

‘as to which law governed its terms.

ARTICLE 39

29. . Mr Anton said that it was necessafy to deal with this Article and

Uniform Law Article 6 together, He thought it possible that the ability

of the seller to reserve title in terms merely of a Smple writing made
before delivery and not in the complicated protective way envisaged by -
the Consumer Credit Act would open the way to bankruptey frauds; only -

the first sentence of Clause 1 should be included and it should be amended

_7-
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by the addition of the Choice of Law rules of Article 18(2). The
Committee agreed that their recommendation should be consistent
with their proposals for Article 38; namely, that the Law of the
State of the Bankruptcy should be applicable unless the contract
contained an express condition as to which law governed its terms.

DATE OF NEXT MEETING

30. The date of the next meeting was confirmed as Monday,
19 May. The Agenda would include the Recognition and Enforcement
‘of Judgments (Memorandum No 6} and the Uniform Law (Memorandum
No 7 to be prepared).

el

T H Traylor
Secretary
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 EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

" Report of the Twentieth Meeting, held at Gavrelle House on 19 May- 1975,

"pregent: U RR Cork(Chairman)

v AR Anton :
- PH Armour
PGHAvis
C L Dodd . ST
- MV S Hunter BN RS
T H Traylor (Secretary) . -

.In attendance: I Graham

G A Weiss

- 'REPCRT OF THE NINETEENTH MEETING AND MATTERS ARISING

1.  The r‘eplort. of the meéting was accepted.’

2. Mr Muir Hunter said tit following discussions with Mir Graham,
"~ he had prepared a further Note on Deeds of Arrangement and the possible

effects of Article 4 of the Uniform Law. Copies of the Note were issued

to members and the Chairman suggested that it might form =z useful
annext to the Committee's Final report.  Mr Anton.agreed to repar t back

lon the exient to which the comments in the Note applied to Scotlard.

3. -Referring to proceedings.or action at the risk of preferential

creditors, the Secretary said that the Depariment's instructions to -
Olficial Receivers were quite specific: where assets were only sufficient

.~ to pay preferential debts they should not be put at risl«ﬁ in the attemmpted
_recovery of further assets without the consent of preferential creditors.

The Secretary added that he had been unable to find iegal support for
this direction, but thought it might date from a time when low paid

employees would have been destitute without their wages; he drew

- attention to Article 319 of the C.A. 1948 which required preferential

creditors to be paid "forthwith", The Chairman said he did not agree
with the Department's view.  Mr Muir Hunter said that the Chairman's

-remarks raised the question of the extent to which foreign sub~-groups
.of creditors might expect to be able to influence the liguidator in their

own iaterest. The Chairman siggested that the matter should be referred

" back for discussion when the Comittee was considering preferential -

and secured creditors. S

4, Mr Muir Hunter enquired whether a Note was required on the
position of receiverships and firating charges. At the Chairman's

s
- Suggestion it was agreed that the matter should be considerad bya

sub~commitiee comprising Messrs Avis, Jenkins, Hunter and Graham
and Mr Avis undertook to ask Mr Frank Ryder for his views. - E




7 States. Mr Anton agreed that this was probably the intention of the
 draftsmen of the Convention but as yet, he was not persuaded that they

. SECRETARY'S REPORT |

. been I‘ECEIVGd from:

5. Referring to paragraph 7 of the Report, Mr Muir Hunter saig it

. would be eruecial to harmonise the event on which a bankruptcy was

: :_ founded with the event on which the suspect period was founded. Mr Antoy,
~ said this matter would require discussion When the Commlttee were deahn-.;-
* with Article 4 of the Uniform Law. : : . b

- 6. Referrmg to paragrap‘l 8 of the Report and to the reference to

- Private International Law on page 63 of the Noel Lemontey Report,
Mr Graham suggested that if there wasa Uniform Law dealing with the
avoidance of transactions during the suspect period, the question of - ‘
'P.I. L. should disappear because the law would be the same in all Member

had succeeded. In answer to an enquiry from Mr Muir Hunter, ‘Mr Anton
' said there was a draft Obligations Convention concerning the P, I, L, of

~ the Community but he understood that in 1ts presen’c form, it was largely
: unacceptable to the U. K s .

The Secretary sa1d tnat commeqts on the Consultatwe Paper had

The General Council .of thé Baf

The Law Society (A paper on Scope) |

The Law Society of Scotland (on Artlcles 28 to the end of the COI‘lVEl’l’th‘l) ;

- The Institute of Chartered ACCOLntants of Scotland (A paper on
__bectmns 5,6 and 7 of. the C.P. )

8. The Secretar v said that many of tbe pomts raised in memoranda :

now bemg received from consultees had already been dealt with by the

Cormmiitee. It was agreed that the Secretary should draw the Committee's
attention to any view expressed on an 1moortant matter Whl ch confhctea

R Wlth the Commﬁtee'* decided view.

T ARTICLE 49

8, Following dlscu.ssmn it was declded not to recommend that tfus

" article should be amended to include non-judicial dec181ons As Mr Dodd

~ pointed out, it did not appear right that procedural matters, such as
deamng w1th proofs of debt should be br ought mto utle v of the Conventlon

o
3
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ARTICLES50 . e

10. It was agreed to recommend that Article 50 should provide for
uniform methods of authenticating judgments, other than those appoiit ing
- & liquidator, and for their {ransiation. The Committee recalled its
~ previous objection to the change in translation from "liberty of the
individual® to "freedom of the individual"”. The Chairman suggested
‘that the Committee should report that it was assuming "freedom"” was .
- intended to mean "liberty'; otherwise it was not acceptable. Mr Anton
“said that the article was confined to civil and commercial judgments,
which would not include a judgment relating to the freedom of the
individual. Mr Muir Hunter suggested that we should report that it was
1 €8sential for the categories of judgments covered by this section of the -
Convention to be defined. Mr Graham suggested that we should add
that no judgment which resulted in imprisonment should be recognised
under this article, T AT e '

. ARTICLES 51 AND 52

11, .The Committee agreed that these articles would only be acceptable
“if a procedure was availzble to enable a person faced with competing -
- judgments to receive directions from the court.. Further, that provision
. should e made for the protection of a person who had acted in good faith
on a judgment subsequently rendered ineffective by the operation of these
articles. ' ' RN : o e

' ARTICLE 53

12. - Tt was agreed to recommend that the article shouid be extended to
protect third parties. Itwas also decided that the article should indicate -
that the liquidator appointed by the court whose judgment prevails under
the Convention should take the benefit of, and be bound by, acis -

. performed by the other liquidator. - E

 ARTICLE 54 .

13, Itvas agreed that this article was acceptable.

| ABTICLES 55 ANDS6 . s

14 . The Seéretary observed that the Geneéral Council o‘fthe Bar

- disagreed with the first recommendation. In their view it was essential

to exclude any possibility of challenge on the ground that the original

- court lacked jurisdiction, precisely because of the imprecise nature of
the concept of the centre of administration. On the other hand the College
of Justice in Scotland used the imprecise nature of the primary basis of

* Jjurisdiction as a reason for supporting the recommendation. The

. Commiittee concluded that Articles 51 and 52 could only be fully effective
if there was some means of challenging the decision of another court.

Mr Anton said that he had in mind Article 56, when he suggested acceptance i
. of Articles 51 and 52,provided there was a procedure to enable a person

.-faced with competing judgments to receive directions from the court.
- Mr Muir Hunter suggested that any challenge to the jurisdiction under
- Article 56(2) should be confined to cases arising under Article 51 or 52.

. -+
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~15.  The Secretary sa,n:l tnat ‘the Colleo'e of Jusllce in Scotland had
suggested that it should e a specifically admitted ground of challenge
that the judgment was obtained by fraud. This ground appears in s. 4
of the Foreign Judgments (Reciprocal Enforcement) Act, 1833, where
-~ public policy is  treated as a ground of challenge distinct from fraud.

16,  Mr Muir Hunter said that "L'ofrclre_" pllblic” in France did not

to put forward the recommendation.

ARTIC‘LE 57

 the recommendation that the courts to be specified in Article X of the

1

include fraud, which was a separate head of action; in England, "public
policy' only covered-a small section of frauds: Mr Anton said he also
agreed with the proposal and he referred to Article 27 of the Judgments
Convention where there was a similar omlssmn The Committee ‘agreed

17. The Secretary sald that W1tn one exceptlon all consultees supported '

Protocol should be the High Courts in England and Northern Jreland and

- the Court of Session in Sc¢otland. The Chartered Accountants of Scotland -
. . considered that the Sheriff Courts should be added to the list to deal with
“decisions on minor matters. Mr Anton agreed there was some point to
- their argument, but he suggested that it was more important that the

Ba,nkruptcy Convention conformed to the Judgments Convention in such

- matters. The Com‘mtlee agreed

ARTICLE 5 8

i8. The recommenda,tlon was accepted The Secretary said that the
Brussels Panel had ggreed to amend this article to enable the petitioning

- <} creditor to be joined in any action to challenge the bankruptcy. They
- also proposed to clarify 58(2) and to amend it to provide that the action

to challenge the bankrupicy may not be brought later than 6 months after

the opening of the bankruptcy, nor after the clesure of the bankruptcy The
~Committee found these amendments acceptable . -

.y -ARTICLF 59

'19.. The Committee's prehmmary views were Conﬁrmed in that the
- article was generally acceptable but clause 3 should also stmu!ate advertisement
_in the OJEC. Further, 59(3) should be clarified so as to ensure that one
- -unsuccessiul challenge was not exclusive of other persons' rights. It was
.. 'thought that the last sentence of 59(4) should refer to acts performed by the '
. hqmdator "or a thlrd party in gooa faith"...." : o
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ARTICLES 81 - 67

'~ 20, The Secretar v said that at the request of the German Belgian and
."Netherlands delegations, the Brussels Panel had discussed the necessity
- for these articles, whlch were similar to articles in the Judgments

Convention and W‘uch related to matters dealt with under that Convention.
The.delegates from the original six agreed that the articles could be
replaced by a reference to the fact that the Judgments Convention applied -

 to such matters, but the delegates from the 3 new Member States reserved

thelr posnlon on this dec151on

21. Mr Anton said the arguments were"'e*:venly balanced, but in his view

it would be preferable to have parallel provisions in the two Conventions
_rather than to have a renvoi to the Judgrments Convention. -The articles
- should be identical as far as possible. If a particular article proved

unsatisfactory in relation fo bankruptcy, it could be amended in the Baunkruptcy
Convention without upsetting the Judgments Convention. Mr Muir Hunter

agreed and added that in his view, attempts to legislate by reference were
. usually cum’oersome and dangerous - The Committee agreed {0 support these

views.

"ARTICLE 78

?

'922.  Mr Anton recalled that when the Committee were considering Article 39
- at the previous meeting, he had maintained that the ability of a seller to

reserve title merely by simple writing made before delivery would open the :
way to fraud. He had suggested that only the first three lines of 59(1) were

-required, and the Chairman had added that it should then be consisim t with

the Commitiee's views on Article 38; this had been carried. Mr Anton

- suggested that it now rermained for the Committee to say that, if its views -
~on Article 3% were accepted then any reference to that artlcle in AI‘tICie 76
. would become otiose. The Committee agreed.

23.  The Secreaary said that some consultees haa commented that 76(4)

) seemed unnecessary, but they probably did not appreciate that at least some

of the provisions of U,L.3 to U.L.§ applied to certain continental analagous :

. Proceedings, He suggested that the clause was necessary but that it
- could be made more specific by stating that the provisions only applied _
o to the extent ‘all owed Dy the national law governing the oarucula:{ proceedmg

o B

o240 - Mr Muir Hunter said that the Uniform Law contained numerous
-+ references to the opening of the bankruptey and in order to make those
© provisions applieable, it was essential to have something equivalent to

~ "'the opemnOr of the bankruptoy” m a glven analagoas pr oceedm;r




25. - Mr Anton said this point was cruc1a1 If for example U.L.4
was to be a complete substitution for our ex1stmg rules relating to

- gratuitous alienations and fraudulent preferences, then it must be
- remembered that in Scots law, these are struck at by the fact that :
 there has been a notour bankr uptcy, and in this case, any creditor has
- the right to challenge, not merely the general hody of creditors. The

whole scheme of U. L 4 related to the opemng of the bankruptcy and not

~ to cessatlon of payments

- 26. Mr Muir Hunter said that inhis;r.viev.r, ‘the extent to which the :
~provisions of the Uniform Law applied to particular analagous proceedings

should be specified. It was essential to know how a U. L. which referred .
to the opening of the bankruptey applied to something which was not a 3

- bankruptey, and in particular, the time from which it took effect.

Mr Anton said that he disliked the legislation by reference to the extent

... that those provisions are capable of applying thereto, but he thoug}t this
~ would be uhproved by the Sacreuary's suggestmn

" 2’? _The Committee agreea that the v1ews in paragraphs 23 26 should |
'be reflected in its Report. S : : S

i 28 : It was agreed to recommend that Article 76(5) should be deletea,
~ and that the provisions of the Uniform Law should be made generally

ccepiabie to all Member Siates.

' DATES OF FUTURE I‘./‘EE"‘INGS

29.  The next meetis ng was fixed for Thursday 12 June 19’75 and the .
following meeting for Wednesday, 2/Ju1y Mr Graham asked if the dates

 of subsequent meetings should also be agreed, in view of the holiday
- period. The Secretary said that provisional dates were ;2/2’Ju1y, 12and

2% August. Mr Muir Hunter indicated that he would be out of the Country
daring August and the Chairman said he would be abroad on 22 July. It

. - was agreed to retam the preqefu sys’rem of flxmg the ne::t two meea.lngs
- ahead. ‘ : : - : ’

~ 30. o The Chalrman sald he u”}derstood from the Inspector General
“that a timetable of future discussions by the Brussels Panel would s’mrﬂy

be made available. He observed thqt to some extent the Panel were

~already adopting some of our views in their proposed.amendments to the

Convention. It was unfortunate that the A dvisory Committee could not
be given a further 8 months to cogitate before submitting its Final repoxt.

i TH Traylor- |

< Secretary




o EEC T:’»AE“EKR[?.PTCY CONVENTION ADVESORY COMMITTEE

.‘_'AO‘enua for LhL Twen’ry ~First Meeting on Thursday, ) 12 June 1975 at
160.60 am at Gavreile House, 2-14 Bunhili Row, London ECI.

1 .Cf)"'lSldEP the Report of the Twentze;.h Mest mg and rﬁat{érs _
B -~ arising. - L
S 2. Secrétary’s Repor{.
3 - Should ! af*umstratlon Orders under the Count y Courts Act 1959_

be includéd in Protocol I {b)

"4{_ - The Uniform Taw (Me‘morandum No '"?) -
5, - : Con, irm aate of next meeting (? J‘u‘ y) .and agree the uate of
R 1“he following mc:z,tmg \Prov ally 22 July)
el Agenda for the next meetinf«?. o
T H T rayler “"M’
Secretary |
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FEC BANKRUPTCY CONVENTION AD VISORY COMMITTEE-.
Report of the Twmty ~first Meeting, held at Gavrelle House on
i% June 19'1‘% :
_ Present: - M V S Hunter (Chazrman)
' A T Anton
P H Arrmour
G H Avis
C L Docd
G A Weiss (for KR Cork)
T H Traylor (Secretary)
Tn attendance: D Graham
' C J Jdenkins
RE 13011, OF THE TWENTIETH MEETING AND MATTERS ARISING
1. The report of the meeting was accepte
2. Paragraph 4: Mr Avis said that me sub- commzttae on receiverships

and floating cherges had heen unoble tc arrange a meeting to date, hut the
u:er was in Lmd :

3. Paragraph 1G: the Chairman said that "the {reedom of the individual®
was discussed at the recent meeting of the International Bar ﬁ socintion in
Brussels. The view was taken that the phrase related to an "order relating
to arrest' and that this was also the meaning of the uerman ra.n-.s}ahua of
Article B0, Such an order would not be enforceable under the Convert ion.

4. - Paragraph 18: the Chairman said he understcod from a Member of

the Irish delegation in Brussels that a new draft Convention had been prepared

gt i20
Incorpeorating amendments to date, resulting from decisions taken by the
had been issued although il had been promised towards the end of last year.
He knew that the 1.G. had been asking for such a re- r?mfr and had recently
received a "provisional document' which gave proposed amendments and :Zn
pa_rticu}ar, the views of the Governments of the original "Six", as af

Brusgsels Panel. The Secretary said he did not think that a complete re-draft

o L.,.,-_
to send coples to Members who required it (copies have bheen sent to Messrs
Anton, Graham and Hunter). Having regard to the Commitice's terms of
reference, it was agreed to continue with the present praclice of congideving
the exzisting draft Convention, but at the sanie time to note any proposed
changes which might enable tne Commﬁtec to 1e00mmer=ﬁ af’ce{tfmcc of a
particular articie.

February 1475, The document was in French and the Secr .‘tar'\ undertock

FRL R A4,
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5. Paragraph 2: Mr Anton recalled that he was to report back on
e extent to which the comments in the Note on Deeds of Arrangement
prepared by Mr Muir Hunler applied to Scotland. He said that he could
not comment in those terms because Deeds of Arrangement were not
applicable in Scotland; however, his own views on the subject were.
contained in his corresponm,nce withi Mr Armstrong, copies of whxch

- had been passed to the Secretary. :

. SECRETARY'S REPORT

6. The Secretary said that only one Memorandum had heen received
 from a Consultee since the last meeting; this was the final section from

the Association of Certified Accountants and copies had already been issued -

to Memberb

7. The Secretary said that he had completed the preliminary draft

of the Section of the Final Report relating to the Scope of the Convention
and copies should be received by Members within a day or two. He hoped
Members would let him have their comments and criticisms as soon as
convenient to ermble a re~-draft to be prepared and circulated.

ADMINISTRATION ORDERS

8. ~ Following discussion, the Commifttee agreed to recommend that
Administration Orders under the County Courts Act, 1958, should not
come under the Rankruptcy Convention and therefore should not be listed
in Article I (b) of the Protoc‘ol

UNIFORM LAW ARTICLE 1

8. The Secretary said that the Committee's preliminary views were
reflected in the first four recommendations on page 2 of Memorandum No 7;
in addition it was thought that the word "wrongfully" should be omitted from
Clauses 1 (b) and i{c). Mr Anton noted that the Brussels Panel had under
consideration an amended Uause i Wthh appeared to be an unproveme nt.
- He transiated: :

"Any person who has in fact or in law, openly or secretly, directed:
or managed a company, firm or legal person which hag been declared

bankrupt and it is established that he carried on activities for his own

account under the cover of the company, firm or legal persoﬁ andg
he has either

(a) wrongfully dealt with the property or’

(b} wrongfully carried on the business for his own personal benefit. ..

' Mir Anton said that the rest of the Clavse was as before and therefore
unacceptable because it implied automatic bankruptcy.

JEP S —




10. Thée Chairman said that his first impression of U.L.1. was tlat
it strongly resembled the frauvdulent {rading gections of the Companies
Act, but the new version appeared to be dependant upon proof that the
person had carried on business of a personal interest under the cover

of the company; this seemed o be a very restrictive definition. The

Chairman continued that at a recent meeting of Insolvency Practitioners

‘which be attended in Brussels, Mr Arrostein of Belgium said that it was

intended to introduce the text of the uniform laws verbatim into national

_ laws and this view was shared by other members present. If this

undermined our misfeasance law then clearly we would have to make a

yreservation. The Secretary said that verbatim reproduction was not
required according to the N-L Report and so far as he was aware, this

had not been changed by any decision on the part of the Brussels Panel. .
The Chairman suggested that it would be as well to refer to this matter
in the Committee's final report and to say that if verbatim reproduction

 was required, then the Uniform Laws$ would require very careful and

specific redrafting.

11. ~  Mr Anton said it appeared that the Brussels Panel were proposing
to delete Clause 2. He thought this was sensible because the bankruptcy
of the company and the bankruptey of the individual should be considered
as separate proceedings. Mr Avie was concerned that without a date of
céssation of payments it might be difficult to assess a claim but the
Chairman likened the position to a criminal bankruptcy order; ie the court
found the person liable and quantified the liability. If the person then
failed to pay, he could be made bankrupt. Mr Dodd agreed that there
shouid not be a period of relation-back; the relevant date should be the
date of the individuai's own bankruptcy, otherwise it could be an impossible '
situation in so far as the individual's personal affairs were concerned.

12. Mr Anton proposed that the cdmmittee should recommend that anf;

proposal by the Brussels Panel to delete Clause 2 should be supported.
Alternatively, the UK. should recomm_end its-deletion on the following

. grounds:

(a) It might impose greater hardship on personal creditors of
the individual by relating-back toofar; :

(b) If the relation-back went back too far, it might be that .
. transactions by the individual ceased to be impeachable
under U.L.4; )

fc) Cessation of payments is in most cases an overt act
commnuitted by a debtor of which one might have some notice.
An act by the company might not necessarily be a cessation
of payments by the individual, so people might be unaware,
of it. The committee agreed with this proposal.




13. Wr Anton drew attention to the comments of the Bar Council that the
.. formulation of riles governing the liability of individuals for the debts of a
‘legal entity were the function of the consitutional law regulating the affairs
-of the entity and that therefore, U.L.1. should be regarded as being cutside
- the scope of the Bankruptcy Convention. He suggested that the proper place
for this Articie was in the Company Law. Mr Graham tended to agree and
suggested that, in regard to the revised version of U.L.1.(1) there might
ke no requirement to add to the existing Companies Act. However, Mr Avis
“recalled that we had agreed to accept the U. L. if it did not undermine
existing law but added to it; in his opinion it added to it. The Chairman
recalled that the Article was included to give effect to French law and to
enable them to deal with directors who were regarded as non-traders; its
inclusion was the price paid by Germany for the recognition of German
reservation of title. The committee endorsed Recommendation (v ).

14. Mr Anton proposed a redraft of U.L.1 as follows which would also
replace U.L.Z2:

""i. Where a person who, in fact or in law, openly or secretly,
has directed or managed a company, a firm or entity which
has been declared bankrupt and it is established that he has
carried on activities for his own account under cover of the
company, firm or entity and either '

(1) has (WrOngfulij;) dealt with the property of that company,
firm or entity as if it were his own; or -

(2) has (wrongfully) carried on a business at a loss for his
own personal benefit,

and those activities have led or contributed to the bankrupicy
of the company, the court may declare that person liable to.
pay all or such part of the debts of that company, firm or
entity as it (the court) thi-nks fit.

2. Where any person has been found liable to pay the whole or
- any part of the debts of a company, firm or entity under
paragrap‘a 1 of this Article, or on other grounds has been
found liable to pay compensation to a company, firm or
entity which has been declared bankrupt, and fails to do so
that person may himself be declared banirupt.

Delete Article 2 M

15. Mr Graham thought that 1(1) was unnecessary because a director
was accountable to a company for any mis-use of its property; it was a
breach of trust and be was liable to compensate the company and not 1o
pay its debts., Mr Dodd saig that he was not keen on the committee re-
 writing the Article and would prefer to keep the commitiee's recommended

: amﬂndmen’rs to 2 minimum. After further discussion the commiiiee acf"xecsd

to put forward its osjecuons and proposed amendmentis to the existing
drafi of U.L.1 ang to add the Arnton draft a5 a reconstruction of ihe sense

- of what was g)ropo_sed., asg aistinct from a draft amendment of the texi.




- UNIFORM LAW AR“‘ICLE 2

E 16. - The Cnamman recalled that in prowswnally accepting this Arhcle,

the Committee had noted the wider meaning of “personne morale’ than the
English version. It was agresed that this should be referred to in the final

- report in comnection with the requirement for a list of definitions. Mr Dodd
© said that the Committee could suggest that the effects of U, L 1 and U, L 2
~could be combined into a single AT'U.CL‘“ '

UNIFORM LAW ARTICLE 3

17. The Commit ee had no further comments to make on this Article.

CESSATION OF PAYMENTS

18, - Mr Anton said that his difficully with U. L. 4 based on-the cessation

of payments was its total inconsistency with the theory of Scots Law; it
became effective only following the opening of a bankruptcy, whereas Scots
rules operated in favour of creditors as from notour bankruptcy. He
thought the difficulty might be overcome by carefully defining cessation of
paymenis; in his view Telation-back'should always be from the point of
cessation of payments and not from the opening of the bankrupicy, otherwise
the rules a}ye‘rtamlng to fraud could not operate unless there was a banhruptcy

situation.

18, The Secretary asked the Committee to consider whether a uniform
definition of cessation of payments was realiy essential. Two of the original
Six IMember States, Holland and Haly, had reserved the right not to refer to

~cessation of paymenis when introducing the provisions of the Uniform Law

into their respective legislations. This would seem to imply that they were
conent with their ability to operate the Uniform Laws of relation-back and
set-oif without il. The Secretary pointed out that a number of consultees
disagreed with the definition proposed in the Consultative Paper; in particular,
the Scoitish Chartered Accecuntants prefer the definition of notour bankruptcy,
but go on to suggest that the condition relating to cessation of payments should
be deleted from Clauses B, C and D of U, L. 4. The Law Society of Scotland

is also strongly cpposed to its inclusion in Clause B,  sees no reason for iis
inclusion in C(2) and considers it irrelevant to Clause D. The only other
Clause which refers to the cessation of payments appeared to be U.L.5 (4)

and it should be possible to redraft that Clause so as to omit the reference.
The Secretary centinued, . alternatively, if the reference to cessation of
payments was vital as regards some Member States, would it not be acceptable
to include an Article in the Protocol setting out briefly the implications of
cessation of payments in each State? As regards the U.K. we could s1mply

-say that in Scotland it related to notour bankruptey and in England, Wales and

Northern Ireland it related to the first available act of bankruptey. - This .
would mean amending and probably adding to the existing acts of bankrupicy -
but this wae not impossgible and in fact the Bar Council had suggested some

suitabie amendmenis (sée Comment T on page 6 of Memorandum 7). As

regaids companies, the decision in Eros Films Limited would prohag‘y
enable eduivalent acts of banf.rum cy to be apphed by analogy.




20, The Chairman asked the Committee to consider whether a
definition was required and if so, whether it should be a uniform one

_translated into all languages or whether it should relate to.an event

in the law of each State so as to suit that State's réqmremems .
Mr Dodd said that a uniform definition would present difficulties to
those countries who did not want to introduce cessation of payments
and Mr Grahamni inclined to the view that a definition was required
but that it should be as loose as possible with a view to getting
maximum agreement. He thought that without a uniform meaning,
there would be the risk of some transactions being impeachable in
some Member States and unimpeachable in others. The Chairman
said that it would be.useful to know how Holland and Italy proposed
to operate the uniform law without a form of cessa,tmn of payments.

21. Mr Anton considered that a definition of cessation of payments
having absolute clarity was essential; Mr Armour agreed. Mr Graham

-~ saw difficulties for a liguidator eandeavouring to prove to a Court that

a creditor had disregarded what a reasonable man would have taken as
a gign of cessation of payments. Mr Anton said that he regarded the

- cessation of payments as being when there was public notice of the

insolvency of a person; notice must be related to events of a public

nature and the Court would in the end exercise disecretion.

22. Mr Doad was not convinced that universal agreement was possible

.on a precise definition. He therefore proposed that all that was necessary

for the purposes of the Convention was to state that the cessation of
paymienis should have the meaning atiributed to it by the law of the State
of the bankrupicy. Mr Anton opposed this on the grounds cof the disparily

- between the existing rules in Member States. He thought it was essential

to achieve as far as possible an agreed definition of this important concept
and thought that we had got as far as was possible with the definition in the
Consultative Paper. He was supported by Mr Armour, whereas Messrs,
Avis, Graham and Weiss supported Mr Dodd. At the Chairman's suggestion,
the Cornmitiee agreed to recommend that in the first place, efforts should
be made to agree on a definition similar to that in paragraph 7. 21 of the
Consuliative Paper but secondly, if such an international definition was not
acceptable, then an obligation for a national definition as proposed by

My Dodd Was'essential. L

UNIFORM LAW AR TICLE 4 A

23. j_he Chairman recalled that 4 of the original 6 Member States had
made reservations to introduce periods of relation-bhack varying from

-6 months to 2 years in relation to acts done without valuable consideration,

or 6 months to a year in the case of acts done for valuable consideration.
Recommendation (i) proposed that the period quoted in U, L. 4 A should be -
2 yvears and not one year. Mr Anton said he ceould agree to a 2 year period
provided 44(1) was'a sensible provision,, but he could see no reason for . |
striking down a 2 year old transactor if the debtor had been sclvent at that
time; the Article gave no discretion but said the transaction would be void ,

e ———
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24. - The Becretary referred io the Committee's previous discussions
on this Article (M.R.: 7 page 11 and M. K. 8.page 3) when it became
apparent that some compromise would be necessary. It was for this
reason that he put forward the suggestions in Comment 6 on page 7

of Memorandum No 7, namely, that the Committee might agree the
principies of the Clause were acceptable but that redrafting was
necessary to clarify some of the existing phrases, such as "unusgual
circumstances" and "moral obligation". He also suggested that the
donor's solvency might be made a factor, but the onus of proof should
be on the donee. The Chairman asked if it was envisaged that s, 42
"B.A. 1914 would be reduced in any way in any future Insolvency Act.,
The Secretary said he was not aware of any snch proposal and did not
think that the Blagden Report contained one. - Presumably, s.42 would
have to be amended if it did not accord with the provisions of the
‘Uniform Law. The Chairman observed that most consultees preferred
2 years to one year. ' '

25. - The Chairman said that safeguards shouid be included for the _
~protection of innocent third parties. Messrs Anton and Graham agreed;
the latter pointed out that a bona fide purchaser had good title against
the trustee in England. Mr Anton said the phrase used in the Uniform
Law was "void against the general body of creditors' and not "'void '
absolutely”. ° This should protect such as bona fide purchasers inthi s
country. Butf there was a difficulty on the continent through the gystem
of positive prescription of right to moveable property after a certain '
pericd of time. He suggested that we should propose that the position
of bona fide purchasers should be elarified and that we should draw
attention to the provisions in certain other Member States which protect
. persons who acquire a possessory title or have held one for s period of
- years. Dowerles were discussed and the Secretary recalled that the
Committee had previocusly agreed to accept the referencein doweries
provided it was not intended to include marriage coniracts. Mr Anton
said ihat if some continental States had problems with doweries being
abused and wanted them: deemed to be dispositions without valuable
-consideration, we should agree to their 'inclusion.'_ fowever, it was
essential that the donee had the opportunity of proving the debtor's
solvency. ' :

26. Mr Graham asked if it was clear that settlements after a divorce
- orger would not be caught and suggested that this could be covered by
extending the "however' Clause in Clause A(i) with the words "or
pursuant to 2 Court order". Mr Anton agreed. Mr Weiss drew
attention to s. 39 of the Matrimonizl Causes Act, 1973 which stated that
the fact that such setilements were in compliance with a property
adjustment order should not prevent the application of =.42 (1) of the
B.A. 1914 to that settlement. e :

i\
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27, - The Comniiﬁée agreed to recommend that the periogd in U, L.4 A
should be 2 years and that Clauvse 1 was acceptable, subject to the provision
of certain safeguards. .-. - _

28. Referring to Clause 2 of U.L. 4 A, the Chairman said this dealt
with disproportionate coniracts and Mr Graham said that in England it
was represented by fraudulent consideration. Mr Anton did not think it
~a feasible provision. He could not see how a Bank or financier could know
in advance that a transaction he proposed entering into would be valid or
not under this Clause. He thought the Clause introduced an element of
uncertainty and asked for his objection to be noted and that he would consider
“the matter further on reading the reklvant part of the draft final report, -

UNIFORM LAW ARTICLE 4 B (1)

28, The Secretary said that the provisos quoted in the recommendation were
taken from the Committee’s preliminary views. - Mr Anton said that a transaction
might be made after the cessation of payments and be beneficial to the debior
and perhaps to the creditors, but it would be struck down by Clause B 1 (a) -
in its present form. Mr Avis said that banks usually included a clause relating
to a pre-payment fee in loan agreements. The Chairman suggested that the

- Committee would like to see the Clause redrafted so as to catch fraudulent
or guspect transactions but to allow bona fide transactions.

UNIFORM LAW ARTICLE 4 B (2)

30. Mr Anton drew attention to the ob jections to this Clause raised by the
College of Justice in Scotland: that it was unacceptable in view of the different
:meanings of cessation of payments as between different States and that there
was no saving for securities granted under prior subsisting obligations; that
on the face of it, the Clause seemed to exclude nova debita - where a new
transaction was entered into where the security was the counterpart of the

~ benefit copferred. The Chairman said that in England the subject matier

- would be 2 fraudulent preference but without the requirement for proof of
irlent to prefer. - Mr Anton agreed that the problem of nova debita did not
really arise and it was agreed that the Clause was acceptable.

DATES OF FUTURE MEETINGS

31. The next meeting was fixed for Tuesday 8 July and the following meeting
for Monday 21 July. The Chairman enquired as to the likely availability of
" Membersg during August. The Secretary said that assuming the Uniform Law
- was completed af the next meeting and a start made onpreferential and secured
creditors, the latter should be completed on 21 July. Meetings would then be
required (a) to deal with general remarks, the principles of the Convention,
etc and (b) to agree coordination of the final report. MMessrs. Avis, Dodd,
 Anton and Weiss said they would be available in Auzust and Mr Armour said
he was certainly available for the first meeting which had been provisionally
arranged for the 12th of August, and Mr Graham szid he would try to be
available. :

. g




FINA L BEP ORT

. 32, Mr Graham reminded the Chairman about a proposed meeting between = -

IMr Anton and their two selves which was tentatively agreed for 18/18 July,
when it was hoped that they would go through the final report. The Chairman

-recalled that he was not present at the 19th Meeling and asked if he was

correct in understanding that they would take the Secretary's draft as
amplified by the Commrttee s views and produce a final draft. The Secretary
said that the only thing of which he was aware was the remaxrk made by _
Mr Cork as Chairman of the 19th Meeting,. that he hoped the lawyers on the
Committee would ensure that no errors had crept into statements regarding

- the law in the final report. Mr Dodd confirmed this,

33.. Mr Anton said Members should assist the Secretary as much as

“possible in the preparation of the Final Report. In his view this could be

done most effectively by submitting to the Secretary as soon as possible
observations on sections which had been drafted. He did not think that there

‘would be a case by mid-July for looking at the coordination of the various

sections.

44’:4\%&

T H Traylor
Secretary
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,L,L BéNKRUPT ‘Y CC*]‘W NTION

. H\ITFR DE PA RTME NE’T WC‘RL{IN G PARTY

Report of bhe eventeuqin Meeblrg h@ld at Gavreﬂe Hou e on 2 June 1975

. Present: - C A Tavlor (Chairman)
S - W Armstrong (D of T)
JASell (Dof T)
- D Graham (Sollcltor DTi) _ o
- -J S Doig (Scottish Courts Administration) _
B Scott Robertson (Solicitor, Scottish Office)
-'J M Hunter (Bankrupicy Registrar, N Ireland)
" R B Logan (Official Assignee, N Ireland) -
R B Rowe {Lord Chancellor‘s OfflLe)
- D J Lawday (Inland Revenue)
. D R Titchener {DHSS) '
. T A Ryan {Customs & Excise} -
©+ TH Traylor (Secretary)-_

L MA ”TE RnS ARISING FROM THE SD&TF’EN TH ME’“‘”‘INU

oo e e Referring to parag -aph 1 concbrnmg the relatmnsh1 P betweeq the
cooo o o Rankruptey Convention and other treaties and conventions on the
recognition and enforcement of i 60"mﬂnts} to which the U, X, was a party, -
the Chairman said that preliminary discussions had been held with the
- Lord Chancellor's Office, It had become clear that the matter needed -
_fTurther enguiries and discussicon with both the Lord Chancellor's Office
‘and the Foreign Gifice. Therefore it was preferable that the Worh_ng
I Pdrty 1eft the maﬁe*‘ fOl discussion unul later. thlu yeax .

2. ‘ Referrinff t—o LATragrs ph 7 Concermng aammlbiratloq orders under
~ the COhnt}' Courts Au. 5@, the Secretary said that the recommendation
. . of the Advisory Commiilee, o.eudea at its last meeting, was that
.. Administration Orders should not be included in the scope of the CORVe"ltl on
" and fﬂerefole shouid not be listed in arucle 1 (0) of the Protocoel.

ao
?:‘
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3. In ren" ly ta 2 Liues’clou frbm Mr Tit-chener s the 'Chairz.nan said that
‘the timietable for the Insolveny Bill, like a lot of other parliamentary
~ business at the present time, was in a state of flux. A "print"” of the
~OBil h:—zd been prepared but its 'issue was at Dressent :?estricted.

o4, R@ferr.\nm 10 the pendlng negotlatmns on the Bankrﬂptcy Ccnven’nu
“with other Member Siates, the Chairman said he had submitied a2 memorand
to the Secretary of State for Trade, indicaiing that there were 6 major item
which would require ministerial approval. These were:- '

LU
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(a) Jurisdiction to declare bankrupt the members of a firm or
-~ persons who had directed or managed a company or-other-.
kgal entity, following the bankruptey of the concern, and -
" the proposed associated Uniform Laws (art1cles 10, 11 and :
' ‘12 -and U. L. 1 and U.L. 2)

 (b) Preferentlal and secured credltors, partlcularly the pr1nc1p1e
whereby a creditor had the right to claim the highest rate of
preference allowed by any Member State in which there were
assets. This was a- problern on Wthh further ideas would be
welcomed -

(c) The recovery of forezgn f1sea1 and analogous debts. The N
- Customs & Excise and the Inland Revenue had already written -
to the L.ord Chancellor’s Office on this matter which was one
requiring further 6iscussion and careful consideration.

PR 7 (d) The relationship of the Bankruptcy Con vention to other -
P © .o . conventions and treaties to which the U K was already a
: S -~ party (artlcles 71 - -'?3)

(e) The termtorlal scope of-the'Co-n's.iention (on article. 74).

. (f). The concept of Cessatlon of Payments in connectlon Wlth .
Uniform Laws 4 and 5. There was no ready equivalent to
~ this concept in the systems of the Anglo- Saxon countries.

s O B AT L N R P

--which they considered should he added to the above list.
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'THE MAY MEETING IN BRUSSELS

5. The Chairman said there had been some lively discussions on a
number of important matters but few decisions were reached. It was '
- agreed that the winding-up of direct insurance companies should remain
" excluded from the Bankruptcy Convention and be covered by a Directive.
The Directive would be completely self-contained, importing from the
. Bankrupicy Convention such provisions as were intended to be common
_ w- toall liquidations. The lists of assimilated procedures were considered
.- and we dshed for the posrtlou regardmg Ad*mmotx atmn Ordera to b\.-
left open S : . N :

¥

- '”he Chalrman asked Members to let h1m know if there were other matters :
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6. The next meeting in: Brussels is from 30 June to 4 July
Mr Armstoqg said that the Agenda 1nc1ueed -

(a) 'General prefer-ences and methods of caleulation'

~(b) d1scussmn on artid es 10, 11 and 12 and U.L.1 and -
' U.L. 2, this was a Flench requirement which was strongly
- opposed by the Dutch and the Germans, so we could maintain
a falr}.y neutral pe51t10n for the ume uemg,

."(c) _.the association of the Conventlon Wlth Marltlme Law, AVlatlon
.+ Law and Rivers & Waterways Law. This part of the meetmg
-fwould be attended by expertg in those 1aws

(d) the flnal provisions of the Conventmn

CES‘;ATION OF PAYMFNTb

s M. 7 The Chairman sald that French, Belgium and Luxembourg law
SR _lmkecl the voidability of transactions effected by a bankrupt with a concept
 of his cessation of payments. The Uniform Laws dealing with what we
~would call "relation-back" and ""set-coff" were based on this principle.
In Scotland, there was a system of notour bankruptcy and in the rest

of the U. K, we related Suc’e matters to the first avallable Act of B

o 'Bankruptcy

8. - Mrx Seott Ro‘eeﬁqon said that the law Jc'ela‘tnw to notour: bankruptcv E
- . was set cut in 5.5 of the Bankruptey (Scotland) Act, 1913, ‘Tt could he
. constituted either by sequestration or the issuing of Receiving Order -

in England or N.Ireland, or by insolvency. Such insolvency would be

-presumed where a debtor_ had failed o pay a debt within a given pericd
- stipulated in a court order. The Chairman noted that this was similar
. te our bankruptcy notice, failure to pay being an act of bankruptey.
~ In answer to Mr Registrar Hunter, Mr Scott Robertgon agreed that this
... was separate from notice levying execution and that it was founded on

~ adecree. Mr Armstirong said a difference between our systems was

that once the decree was obtained, notour bankruptcy followed automaticaliy

"+ .r*whereas having a judgment or a d cree, we had to obtain a further Order.

S8, . Mr Scott Robertson continued that notour bankruptcy also arose
.. . where there was seizure of the debtor's goods for non-payment of rates
7. or taxes, or execution which was called '"poinding"; also where there

was an adjudication or attachment of his immoveable property -~ a-

- charging order on land. Notour bankruptey would also arise where there
.-~ had been a sale of Lhe debaor effects ‘under. a seques*ratlon for arrears
- of rent. : ‘ : i
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10, Mr Doig said that he was not happy with the system of notour

bankrupicy; its defect was that there was no definite date and as he -

~understood it, this was the zim of cessation of payments -a defmlte
' date fixed by the court :

B 11. " The Chalrman drew'at'tentiei; to the views of consultees submitted
“to the Advisory Committee, as set out-in item {g) of Memorandum No 7.
- The Secretary said some add1t1ona1 comments had been rece1ved as

L ; follows

" The Law Society Of Scotland'r'ejected the proposition that the
date of cessation of payments should be relevant to fraudulent -
- preference and set-off but at the same time, considered a
" uniform definition of the expression must be agreed among
- Member States before the provisions of the Uniform Law
- could be incorporated into various national laws. They strongly
opposed transactions dealt with under U, L. 4 (B)(1) being
- referable to the date of cessation of payments; they saw o o
" “reason for linking the principle id U. L. 4(C)(2) with that date -
. and considered it irrelevant to U, L. 4(D)

The Scott:sh Chartered Accountants also agreed with the necessﬁ:y .
...~ for a single definition of cessation of payments, but disliked the .
- proposal in the Consultative Paper prefering the definition of
notour bankruptcy. However, they added that the condition relatlng
to cesgation of payments she.ﬂd be deleted from paragraphs B, €
.. and D of U.L.4. K this was done the condition would seem only
-+ to apply to the proms*ons regarding set- off in U.L.5 (4) '

12 The Chalrman referred to the differences betxveen notour baﬁ&rﬁptev
and Acts of bankruptey, particularly as regards time limits and said tha t in

. his view the provisions periaining within the U. X, should cer ta;nly be brought
"~ into line so that the average trader understood the position. - He noted t.ne
~-.. proposals of the Bar Council regarding an up-to-date version of Acts of.

- - bankruptcy and wondered if something was possible along those lines. In -
reply to Mr Rowe he said that the usual acts employed were failure to compiy
Wlth 2 bankrumcy notice. and an execuhon on the goodq of the debtor '

"13 Mr Ar mstroag Sald tha., i elerrmg %] Lhe ear hESL avauao}.e ACL of
7: -bankrup-.cy was to impose a time limit of 3 months within which was
. “determined the starting date; the various suspect periods dated back

from that date, being either 2 years or 10 years (s. 42 B. A, 1513). The

k - system of cessatlon of payments was the exact reverse; the date was fixed
‘and the suspect period dated forwards from that time. So, in the Uniform.

Law one found two dates mentioned - such as in U. L. 4 (B)(2) "after the date

- of cessation of payments and less than one year before tle bankruptcy. S

' The Secrdary said that in Germany the date of cessation of payments was not

. fixed pricr to bankruptcy or upon adjudication, but it was fixed by the court 5
- separately on the meriis of each case brought before it; so in one bankruptcy
there coum be several dates of cessation of payment holl'md had recerved
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.- the right to ozﬁit any reference to the date of cessation of payments when
incorporating the Uniform Laws into her national legislation. 'This seemed
. to imply that Holland Was satisfied that U. L.4 and U.L.5 c.ould operate

wﬂ:hout such a reierencp

14, The Chalrman sald it should be pos'siblé”to combinérthe-t'\-vo 'Systems-

and whether one worked backwards from a clearly defined date or forwards
from another defined date should not matter too much provided the resulting

-period was the same. ‘He asked the Secretary for the views of the Advisory

Committee. The Secretary said that the Advisory Committee had discussed -

. the matter at some length at their last meeting. Their conclusion, taking
“into account the submissions from consultees, was that a uniform definition
~of cessation of payments was most desirable and efforts should be made

during negotiations to achieve this, which should then appear in the Uniform -

- Law. A pronosed definition was. cet out in paragraph 7.21 of the Consultative
, Paper However, they appreciated the difficulties and in the alternative :
. would be proqpasmor that at the least there should be included in the Convention

an article stating that cessation of payments should have the meaning

: attributed to it by the Iaw of the State of the bankr ruptcy. Each State would
- then be required to incorporate its own definition of cessation of payments

into its national law and summaries of these should be listed in the Protocol.
Mr Armstrong said that the laiter proposition sounded reasonable but it

o - was not a Uniform Law. The Secretary agreed but poinied out that at the
‘moment, there was no Uniform Law on cessation of pay n,..ents not even
: betweeq those cou*ﬁnes asmcf such a prinmrﬂe :

o 15. - In reply to- a guestion from the Chalrman Mr Re'gistrar Hunter :

said he would go along with a system working from the first available Act -
of bankrupicy if we could get other countries to agree. In discussion it

-was thought that the Republic of Treland and possibly Denmark and Holland
‘would give support. The Chairman asked Members to consider the matter

further to see what difficulties such a scheme might present.  Mr Armstrong
still felt it impossible to have two systems, one going forwar ds and one

.- . golng backwards.  He said the weak link in our ba,re,cunlng power was that
..-Wwe already had a system working forwards in the case of notour bankruptey,
The Secretary pointed out that the definition in paragraph 7. 21 of the
- . Consultative Paper was in line with the concept on the continent. Mr Rowe .
., said reservations should not be allowed in this matter and Mr Titchener
.. said it seemed that whatever was decided, someone would have to change
o the basic prmt‘mleu of thelr .!.aw on thls matter The,Cnalrman agreed.

ARTICLE 76

"'-,:16 ' Relerrmg to 76{1), the Chalrman sald that Permany was st1]1

insis ting on the inclusion of article 39 as a Uniform Law relating to contracts

. of sale with re servatlon of titie and he enquired as to the views d the

Advisory Committee. The Secretary s£id that first of all, in regard to

warticle 38, the Advisory Committee were of the opinion that'it was wroné; to
- have apemai rules applying in relation to coniracts of sale in the event of
'bam{ruptcy and Lhey considered that the law of the State of the bankruptcy .

should apply, umess the comract contained an express condition as to which

law governeci its terms.. With regard to article 39, the Advisory Commitlee




. conSIdcred that thezr prog,osals should he con51stent with those for article 38;
namely, that the law of the State of the bankruptcy should be applicable unless -
the cont1 act contained an express condition as to which law governed its - _
terms. Inthe circumstances, the Advisory Committee could see no reason -
for considering article 39 tobe a Uniform Law and if their recommendation
was followed, references to article 39 should be deleted from article 76,
Mr Armstrong thought this was sensible; such judgments would normally _
conform under the Judgments Convention and there seemed no reason for
- any alteration, simply because a bankruptcy intervened. The Chairman
.asked Members to consider this matter. ‘It'was dgreed that article 76(2) _
was not applicable in the U, K. because our laws d1d not include the presumptlon

.. .referred to in article 34(1)

17 v Refe; ring to article 7 6(3) the Secretary $aid that if Credator
-voluntary liquidations were listed in article T (b) of the Protocol this paragraph
would apply to them and they should be listed also in article XII of the Protocol.

- Referring to 76(4), Mr Registrar Hunter drew attention to the Secretary's

suggestion in Memorandum No 7, that the provisions should only apply to
-the extent aliowed by the natlonal law governing the particular preeeeding.
 He thought this was necessary and should be in addition to the existing clause.
Referring back to articles 38 and 39, the Chairman said it would he essential
to check that whatever was decided was compatible with the Sale of Goods Act

| _and this should be looked at again. The Secretary referred to the remarks

of M. Lemontey at the Brussels Symposmm last December, when in regard to
Article 38, he said that it only related to simple reservations guaranteeing

- payment of the price. Other "extended" or "fransferred" types of claim,
known particulariy in German law were excluded; ie, reservation clauses

~ applicable in the case of transfer or resale or guaranteemg debts other than
- those of the price; any validity of these as against the general body of -

- creditors would depend on bankruptey law. Mr Rowe said that if it was

- intended to retain article 39 as a Uniform Law, then clarification of its
intended extent was v1tal so ’r}‘at we could draft our mternal leglslatmn
acccrdmgly B ‘ - : IR

-‘18.- Referrmg to arhcle 76(5) the Secretary sald that 1i was the hope of
the Adﬁgory Committee that this clause would be deleted and that the

.. provisions of the Uniform Law would be made generally acceptable to all
N _Member States. :

INTERPRETATION S

19.  Mr Rowe said {lat the only reference to the Court of Justice of Bwr opean
-Communities was contained in the Joint Declaration. It only comn ented that

| Member States declared themselves ready to consider the matier. He thought

it was acceptable to go thus far but he was concerned at the extent to which it

. might be intended to mvolve the European Court r"he matter was left for further
Adjscuesmn o S = BANPA : -
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' DATE OF NEXT MEETING =~

20 The next meeting was fixed for Friday, 8 Awust at 1000, _

T H Traylor
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. EEC BANKRUPTCY coi\IVENTION A.DVISORY COMMITTEE

- Agenda for the Twenty-Second Meeting on Tuesday, 8 July 1975 at.

10. 00 am at Gavrelle House, 2-14 Bunhlll Row, London EC1.

"

' Con31de1 the Report of the Twenty first meetmg and
- matiers ar1smg -

, qecre*l;ary s Report.

Umform Law Article 4, clauses "C''to "F" (Memorandum

No 7, sections (k) to (n))

Unlform Law Article 5 (Memorandum No 7(p)).

: Umform Law Article 6.

Flscal and quasi- flscal debts (Memora ndum No 8).
Civil and commercual general preferences (Memorandum No 9)
Secured rlg,hts and possessory’ hens (Memorandum No 10).

Confu m date of next meeung (21 July) and agree dates of
Auvgust meetings.

Ag_enda _for the next meeting.

e

T H Traylor !

Secretary | | IR SR S
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Rc yort of thﬂ Twenfy f1r::.i Meeting, neld at Gavrelie Fouse on
2 June 157 '

2
Pros nt: { V S Hunter (Chairman)
B Auiton
H Armour
G H Avis
i: Dodd .
A Weiss f Iy }"R (‘orx\;
H Traylor %'S erelary)

@moww»g

g

In a;_ienr, L] , U CGraham
' n
L

REPORT OF THE TWE& 4"11 BT MEETP‘JC AND MATTERS ARISING

i, The report of the meeting was ac:cepted.-
2. Faragraph 4: ¥r Avis said that the sub- ommltfee on recejvershing
- and ficating charges had been unable to arrange a meeting to date, bul the

C‘s..t.

matter was in halxw.

ragraph 1{: the Chait*mm saigd that "t‘qe ireed
sed al the recent meeting of the International 3 8
Brugseis. The view was taken that the p'm ase related 1o an 'y

to arrest’ and that this was 2lso the me aning of the Cerman trs

o o
Article B¢ Such an order would not be eni orce t‘ le under the Co“

4. TParagraph 18: the Chairman said ke understc 0“1 from a Member of .
the Irigh ¢ ;zuee,-u nin P ugsels that 2 new ¢ 1**3 't Convention had been preparad

incorporaling aruendments L'D dale zesum g from de 15101}% taken by the

Brussols Panel. The Secre tary ~-ﬂ id e gid ,.1:3.; thin® that 2 f'omn‘u} e re-draft

had been issued aitl rough it hac been promised lowards the end of last vear.
a

He knew inst the 1. G, bad been asking for such a re-draft and had recently
received a “"provisional document whcb oave p 0;:; d amendmenis ang in
particular, Ln&, views of the Governmenis of the original "Six', as at
February 19 The document wes in ¥rench and the %(‘v'ﬂ ary undericch

Lo send copies to Members who reguired it (copies h we been sant to Meszva.

Anton, Graham and Hunter), Having regard to the Committee's terms of
reference, it was agreed to continue with the present practice of considering
the ¢zisting draft L(} wention, but at the same time io note auny proposed
changes which might enable the Co mzm tee Lo recomumend acceptance of o
particuldr article. ' : ' :



o. Paragraph 2: Mr Anton r.ecalled that he was to report back on
the extent to which the comments in'the Note cn Deeds of Arrangement
prepared by Mr Muir Hunter applied to Scotland. He said that he could

-not comment in those terms because Deeds of Arrangement were not

applicable 'in Scotland; however, his own views on the subject were
contained in his correspondence with Mr Armstrong, copies of which
had been passed to the Secretary.

. SECRETARY'S REPORT

6. The Secretary said that only one Memorandum had been received
from a Consultee since the last meeting; this was the final section from _
the Asso ciation of Certified Accountants and copies had already been issued
to Member ' '

7. "~ The Secretary sald that he had completed the preliminary draft

- of the Section of the Final Report relating to the Scope of the Convention

and copies should be received by Members within a day or two. He hoped
Members would let him have their comments and criticisms as soon as
convenient to enable a re-draft to be prepared and circulated.

ADMINISTRATION ORDERS

8. Following discussion, the Commitiee agreed to recommend that
Administration Orders under the County Courts Act, 18589, should not
come under the Bankruptcy Convention and therefore should not be listed

in Article I (b) of the Protocol.

UNIFCRM LAW ARTICLE 1

8. The Secretary said that the Committee's preliminary views were
refiected in the first four recommendations on page 2 of Memorandum No 7;
in addition it was thought that the word "wrongfully" should be omiited irom
Clauses 1 (b) and 1(c). Mr Anton noted that the Brussels Panel had under
consideration an amended Clause 1 which appeared to be an lmproweme nt.
He translated: :

MAny person who has in fact or in law, openly or secretly, directed
oor managed a company, firm or lerral person which has been declared
bankrupt and it is established that he carried on activities for his own
account under the cover of the company, firm or legal person and
he has either :

(a) wrongfully dealt with the property or
(b) Wrongfully carried on the busmess for his own nereunal benefit. .

Mr Anton said that the rest of the Clan e vas as hefore and therefore
-unacceptable because it implied automatic bankruptcy. '

“

L
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10, . 'The Chairman said that his first impression of U.L.1. was that

it strongly resembled the fraudulent trading sections of the Companies
Act, but the new version appeared to be dependant upon proof that the
person had carried on business of a personal interest under the cover
of the company; this seemed to be a very restrictive definition. The
Chairman continued that at & recent meeting of Insolvency Practitioners
which he attended in Brussels, Mr Armstein of Belgium said that it was
intended to introduce the text of the uniform laws verbatim into naticnal

. laws and this view was shared by other members present. If this

undermined our misfeasance law then clearly we would have to make a
reservation. The Secretary said that verbatim reproduction was not

required according to the N-L Report and so far as he was aware, this
had not been changed by any decision on the part of the Brussels Panel.

The Chairman suggested that it would be"as well to refer to this matter

in the Committee's final report and to say that if verbatim reproduction .

was required, then the Uniform Laws would require very careful and

- specific redrafting.

i1. Mr Anton said it appeared that the Brussels Panel were proposing
to delete Clause 2. He thought this was sensible because the bankruptcy
of the company and the bankruptey of the individual should be considered
as separate proceedings. Mr Avis® was concerned that without a date of
cessation of payments it might be difficult to assess a claim but the
Chairman likened the position to a eriminal bankruptey order; ie the court
found the person liable and guantified the liability. If the person then
failed to pay, he could be made bankrupt. Mr Dodd agreed that there
should not be a period of relation-back; the relevant cate should be the
date of the individual's own bankruptey, otherwise it could be an impossible
situation in so far as the individual’s persenal affairs were concerned.

12. - Mr Anton proposed that the committee should recommend that any
proposal by the Brussels Panel to delete Clause 2 should be supporied.
Alternatively, the U.K. should recommend its deletion on the following -
grounds: ' .

(2) It might impose greater hardship on personal creditors of
' the individual by relating-back toofar;

(b) If the relation-back went back too far, jt might be that.
" transactions by the individual ceased to be. impeachable
under 1. L. 4; ' ‘

(c) Cessation of payments is in most cases an overt act
committed by a debtor of which one might have some notice.
An act by the company might not necessarily be a cessation
of payments by the individual, so people might be unaware
of it. The committee agreed with this proposal.

Y
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18, . Mr Anton drew attention to the comments of the Bar Council that the
formulation of rules governing the liakility of individuals for the debts of 2
legal entity were the function of the consitutional law regulating the affairs
~of the entity and that therefore, U.L.1. should be regarded as being outside
 the scope of the Bankruptcy Convention. He suggested that the proper place
for this Article was in the Company Law. Mr Graham tended to agree and
suggested that, in regard to the revised version of U, L, 1.{1) there might
“be no requirement to add to the existing Companies Act. However, Mr Avis
recalled that we had agreed to accept the U, L. if it did not undermine

- existing law but added to it; in his opinion it added to it. The Chairman
recalled that the Article was included to give effect to French law and to
enable them to.deal with directors who Wwére regarded as non-traders; its
inclusion was the price paid by Germany for the recognition of German
reservation of title. The committee endorsed Recommendation (V).

i4. Mr Anton proposed a redraft of U.L.1 as follows which would also
replace U.L,2: =

"1. Where a person who, infact or in law, openly or secretly,
has directed or managed a company, a firm or euntity which
has been declared bankrupt and it is established that he has

- ¢carried on activities for his own account under cover of the
company, firm or entity and either

(1) - has (wrongfully) dealt with the property of that company,
firm or entity as if it were his own; or :

(2) bas (wrongfully) carried on a business at a 108s for his
own personal benefit, " '

and those activitieg have led or coniributed to the bankruptey
of the company, the court may declare that person liable to
pay 21l or such part of the debts of that company, firm or
entity as it (the court) thinks fit. - '

2.  Where any person has been found liable to pay the whole or
any part of the debts of a company, firm or entity under
- paragraph 1 of this Article, or on other grounds has been
found liabie to pay compensation to a company, firm or
entity which has been declared bankrupt, and fails to do so
that{ person may himself be declared bankrupt.

Delete Article 2. M

15. Mr Graham thought that 1(1) was unnecessary because a director
vas accountable to a company for any mis-use of its property,; it was a
breach of trust and hé_was liable to compensate the company and not to

- pay its debts. Mr Dodd said that he was not keen on the committee re-
writing the Article and would prefer to keep the commitiee's recommended
amendments to 3 minimum. After frther discussion the commiiiee agreed
to put forward it objéctions and proposed amendments to the existing

draf: of U.L.1 and to add the Anion draft as a reconstruction of tiie sense
of what was proposed, as distinct from a draft amendment of the texzt.




UNIFORM LAW ARTI_C_LE 2

i6.  The Chairman recalied that in provisionally accepting this Article, -
the Comprnittee had noted the wider reaning of "personne morale' than the

ngh sh version. It was agreud thatthis should be referred to in the final
report in connection with the requirement for a list of definitions. Mr Dodd
“said that the Comiittee could suggest that the efiectq of U, L.,iand U, L.2
could be Pombmed into a single Ar ‘rl(:lfn

UNIFORM LAW-ARTICLE 3
17. - The Committee had no further comments to make on this Article.

CESSATION OF PAYMENTS

18. = Mr Anton said that his difficulty with U, L. 4 based on the cessation

- of payments wag its total inconsistency with the theory of Scots Law; it

became effective only following the opening of a bankruptcy, whereas Scotis

rules operated in favour of creditors as from notour bankruptcy. He

thought the difficulty might be overcome by carefully defining cessation of

paymenis; in his view telation-back'should always be from the point of _

. cessation of payments and not from the opening of the bankruptcy, otherwise
‘the riies apertaining fo fraud vould not operate unless there was a bankruptcy

situation.

19. 'The Secretary asked the Committee {0 consider whether a uniform
definition of cessation of payments was really essential., Two of the original
Six Member States, Holland znd Italy, bad reserved the right not to refer to
cessalion of payments when introducing the provisions of the Uniform Law
inte their respective legislations. This would seem to imply that they were
corient with their abi llty to operate the Uniform Laws of relation-back and
set-coif without it. The Secretary pointed out that a number of consulices
disagreed with the definition proposed in the Consultative Paper; in particular,
the Scottish Chartered Accountants prefer the definition of notour bankruptey,
but go on to suggest that the condition relating to cessation of payments should
be deleted from Clauses B, C and D of U.L.4. The Law Scociety of Scotland

is also strongly opposed to its inclusion in Clause B, sees no reason for its
inclusion in C(2) and considers it irrelevant to Clause D. The only other
Clause which refers to the cessation of payments appeared to be U,L.5 (4)

and it should be possible to redraft that Clause so as to omit the reference.
The Secretary continued, alternatively, if the reference to cessation of -
payments was vital as regards some Member States, would it not be acceptable
to include an Article inthe Protocol setting out briefly the implications of
cessation of payments in each State? As regards the U, K. we could simply
say that in Scotland it related to notour bankruptcey and in England, Wales and
Northern Ireland it related to the first available act of bankruptcy. This
would mean amenmng and probably addmg {o'the, exi sting acts of bankrupicy
but this was not impossible and in fact the Bar Courcil had suggested some .
suitable amendments (see"Comment 7 on page 6 of Memorandum 7). As
regards companies;-ihe decision in Eros Films Limited would proaably
enable equivalent acts of bankr uptcy to be apphea by analogy.

Py [ USRSN



2G. The Chalrrnan asked the Committee to consider whether a
definition was required and if sn, whether it should be a uniform one
translated into all languages or whether it should relate to an event
in the law of each State so as to suit that State's reguirements.
Mr Dodd said that a uniform definition would present difficulties to
those countries who did not want to introduce cessation of payments.
and Mr Graham inclined to the view that a definilion was required
but that it should be as loose as possible with a view to getting
maximum agreement. He thought that without a uniform meaning,
 there would be the risk of some transactions being impeachable in
some Membher States and unimpeachable in others. The Chairman
said that it would be useful to know how-Holland and Italy proposed
to operate the uniform law without a form of cessation of payments.

21,  Mr Anton considered that a déefinition of cessation of payments
having absolute clarity was essential; Mr Armour agreed. Mr Graham
- saw difficulties for a liquidator endeavouring to prove to a Court that

a creditor had disregarded what a reasonable man would have taken as
a sign of cessation of payments. Mr Anton said that he regarded the
cessation of payments as being when there was public notice of the
insolvency of a person; notice must be related to events of a public
nature and the Court would in the end exercise discretion.

22. Mr Dodd was not convinced that universal agreement was possible
on a precise definition, He therefore proposed that all that was necessary
for the purposes of the Convention was to state that the Cescation of
payments should have the meaning attributed to it by the law of the State

- of {he bankruptcy. Mr Anton opposed this on the grounds of the disparity -

- ketween the existing rules in Member States. He thought it was essential
to.achieve as far as possible an agreed definition of this importani concept .
and thought that we had got as far as was possible with the definition in the
Co'n'sultative Paper. He was supported by Mr Armour, whereas Messrs,
‘Avis, Graham and Weiss supported Mr Dodd. At the Chmrman s suggestion,
the L,ommlttee agreed to recommend that in the first place, efforts should
be made to agree on a definition similar to that in paragraph 7.21 of the
Consultative Paper but secondly, if such an international definition was not
acceptable, then an obligation for a national definition as proposed by

Mr Dodd was essentigl. :

UNIFORM LAW ARTICLE 4 A

23. The Chairman recalled that 4 of the original 6 Member States had
made reservations te infroduce periods of relation-back varying from

6 months to 2 years in relation to acts done without valuable consideration,
or 6 months to a year in the case of acts done for valuable consideration.
Recommendation (i) proposed that the period guoted in U.L.4 A should be -

2 years and not on€ year. Mr Anton said he could agree toa 2 year period
provided 4A(1) was a sensible provision, but he could see no reason for
striking down a 2 year old transacton if the debter had been solvent at that
time; the Article gave no discretion but said the {ransaction would be void.
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24.  The Secretary referred to the Commiitee's previous discussions
on this Article (M.R. 7 page 11 and M.R. 8 page 3} when it became
apparent that some compromise would be necessary. It was for this

~ reason that he put forward the suggestions in Comment 6 on page 7

of Memorandum No 1, namely, that the Co'mmitte@ might agree the
principles of the Clause were accepiable but that redrafting was
necessary to clarify some of the existing phrases, such as "unusual
circumstiances" and "moral ohligation™.  Ee also suggested that the.

- donor's solvency might be made a factor but the onus of proof should
b

be on the donee. The Chairman asked if it was envisaged that s.42
B.A. 1614 would be reduced in any way in-any future Insolvency Act.
The Secretary said he was not aware of any such proposal and did not
think that the Blagden Report contained.ene. .. Presumably, s, 42 would
have to be amended if it ¢id not accord with the provisions of the
Uniform Law. The Chairman observed that most consulices preferred
2 years to one year. . S

25, The Chairman said that safeguards should be included for the

protection of innocent third parties. Messrs Anton and Graham agreed;
the latter pointed out that 2 bona fide purchaser had good title against
the trustee in England.  Mr Anton said the phrase used in the Uniform
Law was "volid against the general body of creditors" and not "void
absolutely”. ° This should protect such as bona fide purchasers in this
country. But there was a difficulty on the continent through the system
of pogitive prescription of right to moveable preperty after a certain
period of time. He suggested that we should propose that the position
of hona fide purchasers should be clarified and that we should draw
attention to the provisions in certain other Member States which protect
persons who acquire a possegsory title or have 'held one for a period of
years. Dowerles were discussed and the Secretary recalled that the
Commitiee had previously agreed to accept the reference o doweries
provided it was not intended to include marriage contracts. Mr Anton
said that if some continental States had problems with doweries being
abused and wanted them deemed to be dispositions without valuable
censideration, we should agree to their.inclusion. However, it was
essential that the donee had the opportunity of proving the debtor's
solvency. o - |

20. Mr Graham asked if it was clear that settlements after a divorce
order would not be caught and suggested that this could be covered by
extending the "however' Clause in Clause A(1) with the words "o
pursuant to a Court order”. Mr Anion agreed. Mr Weiss drew |
attention to s. 39 of the Matrimonial Causes Act, 1873 which stated that
the fact that such settlements were in compliance with a property
adjustment order should not prevent the application of s, 42 (1) of the

B.A, 1914 to that settlement. C T




27. - The Commﬁctee agreed to zecommend that the perlod inUL.4A
should be 2 years and that Clause 1 was acceptable, subject to the provision
of certain uafeguardu : ‘ : .

28. Referrmg to Clause 2 of U L. 4 A, the Chalrman sazd this dealt

with disproportionate contracts and My Graham said that in England it

was represented by fraudulent consideration. Mr Anton did not think it

a feasible provision. He could not see how a Bank or financier could know -
in advance that a transaction he proposed entering into would be valid or

not under this Clause. He thought the Clause infroduced an element of
uncertainty and asked for his objection to be noted and that he would consider
“the matter further on readmg the rekvant part of the draft fmal report.

UNIFORM LAW ARTICLE 4 B (1)

29.  The Secretary said that the provisos quoted in the recommendation were
taken from the Committee's preliminary views. Mr Anton said that a transactlon
might be made after the cessation of payments and be beneficial to the debtor
and perhaps to the crediiors, but it would be struck down by Clause B 1 (a)

in its present form. Mr Av1s said that banks usually included a clause relating
to a pre-payment fee in loan agreements, The Chairman suggested that the
-Committee would like to see the Clause redrafted so as to catch fraudulent

or suspect transactions but to allow bona fide transactions.

UNIFORM LAW ARTICLE 4 B (2)

30. Mr Anton drew attention to the objections to this Clause raised by the
College of Justice in Scotland: that it was unaccepta,ble in view of the different
‘meanings of cessation of paymenis as between different States and that there
was no saving for securities granted under prior subsisting obligations; that
on the face of it, the Clause seemed to exclude nova debita - where a new
transaction was entered into where the security was the counterpart of the
benefit conferred. The Chairman said that in England the subject matter
would be a fraudulent preference but without the requirement for proof of
irient to prefer. Mr Anton agreed that the problem of nova debita did not
really arise and it was agreed that the Clause was accep‘cdble '

DATES OF FUTUPE MEETINGS

s

31. The next meeting was fixed for "I‘uesday July and the foll owing meeting
for Monday 21 July. The Chairman enquired as to the likely availability of
Members during August. The Secretary said that assuming the Uniform Law
was completed at the next meeting and a start made on preferential and secured
creditors, the latter should be completed on 21 July., Meetings would then be
required \a) tc deal with general remarks, the principles of the Convention,
etc and (b) to agree coordination of the fmal Teport. Messrs. Avis, Dodd,
Anton and Weiss said they would be available in Auvgust and Mr Armour sald
he was certainly available for the first meeting which had been provisionally -
arranged for the 12th of A.Ugu t, and Mr Graham said he would try to be
avaﬂable o



FINAL REPORT o

32. Mr Graham remmqed the Chairman about a proposed meeting between
Mr Anton and their two selves which was tentatively agreed for 18 /15 July,
when it was hoped that they would go +‘1rong}1 the final report. The Chairman
recalled that he was not present at the 18th Meeting and asked if he was
correct in understanding that they would take the Secr etary's draft as
amplified by the Committee's views and produce a final draft. The Secretary
said that the only thing of which he was aware was the remark made by

Mr Cork as Chairman of the 18th Meeting, . that he hoped the lawyers on the
Committee would ensure that no errors had crept into statements regarding
the law in the final report. Mr Dodd confirmed this.

33. Mr Anton said Members should assist the Secretary as much as
possible in the preparation of the Final Report. In his view this could be
done most effectively by submiiting to the Secretary as soon as possible .
observations on sections which had been drafted. He did not think that there

‘would ke a case by m1d July for looking at the coormnahon of the various

sections.

T H Traylor
Secretary
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