ERC BANRRUPTCY Cf Z*l»:‘JEN'“EDl\ ADVISORY COMBMITTER

' Re;& vt of the Twenty- SPCORﬁ viceting, nela ai Gavrelle House on -
8 Juiy 1975,

Present: | ' ¥ R Cork (Cho.l“man)
' AR Anton
- P H Armour
PG HAvis
L L Dead : '
M V 8 Hunter - o S
T H Traylor (S8ecretary) ' '
. In atfendance: D Graham

- J dJenikdns
3 A VWeiss

- REPORT OF THE TWENTY -FIRST MEETING AND MATTERS ARISING

1. The report of the meeting was accepted.
2. Wir Avis sgid that the sub—<;0mrm ee on receiver uhps and f!oatmg

: -charg_es Hupe'% to meet snortl /L‘+ }/m

iSECRETARf’S REFORT-

1. The Secretars v said that a e morandum' of comments had been
receﬂ.rcd ifrom the Committee of the Seottish Clearing Bankers; copies
- were issued to members.. : ) C

2, The Secretary reported on the state of the Fmal nepora as iohm i
preliminary drafis on "Scepe”, "Recoguition and Enforcement of Juagmmtq”
and "Choice of Law" had been prepared and issued and the comments of
members were awaited. "Juvisdiction™ had heen re-drafied in the light

of comments received to date and the re-draft had been sent to members.

" The Introduction to the Final Repori was now being prepared, and he hoped

~ to start on the section dealing with Uniform Law shortly. This would be -

~ followed by "Preferences' and "General Principleg’ The Secretary suggested
that some thought should be given to the time required for the ¢o- ordmatlon

- of the Final Report and its agreeme nt by the Committee.




L7

3. ‘The Chairman sald that the f‘em*mttee shoulu f'emp‘!me its consldera‘tlon .
of the draft Convention including "General Pri nc1p1et3” in ftwo more meetings
- €21 July and 12 August). There would thea remain only the agreement of the -
' Final Report. Mr Muir Hunter said that he might be able to attend the meetmt,
" gn 12 August., Mr Anton said that agreement of the final text would probably
reguire about a day on each subject if all controversial points were to be
‘adequately discussed and a worthwhile Final Report produced. These
 discussions could only take piace afier members had given the Secretary their -
individual views on each section of the preliminary draft so that he was ina -
position to pul points of disp ute before the Co*nm1ttee In his view the October -
- date was unrealistic.

4. Mr Muir Hunter drew attention to the document dated February 1675 from’
- Brussels which gave proposed amendments to the draft Convention. It seemed =
“that many of the points to which we objected were already being amended. The )
Chairman said that this did not alter the requirement for the Committee to
report in accordance with its terms of reference. I in the meantime the
. Brussels Panel had moved closer to our way of thinking this would assist our
negotiators, but we should still set gut our views in our Report. Mr Anton
agreed but suggested that we could compromise; where long and detailed
- argument might be necessary to put ever a partlcular point, this could be _
omitted if we koew that the amendment we were proposing had already been
agreed to. He added that the Secretary was already putting this into effect
inthe preliminary drafts of the Final Report It was agreed to leave this to
' i:ne Sr=cret¢_ry S d;1scret10n - ' R '

- 8. Returning to the question of discussion of the Final Report, the
Chairman said that the matter should be left open for the time being. He wanted
to be certain that poinis proposed for discussion were of suffident importance
“to warrant additional time being spent on them, or to justﬁy altering the
Final Report. Ee thought the Committee %hould complete its re-appraisal of
‘the Convention, concentrating on the principles involved, and then review the
nme reguired fow agreemen of the ’Emal Report.

. UNIFORM LAW ARTICLE 4 C(1)

- 6. The Secretary recalied that %he (‘ommlttee s prehmmary view was that
- the clause was generally acceptable, third party protection being covered by
the court havmg agiscretion; however in the Consultative Paper we had
~ contrasted it with the protection afforded 0y section 46 of the Bankruptcy Act :
1814. Comments received from consultees after the preparation of Memerandum,
- Mo T were as follows: the Certified Accountants thought the clause was
 mkinked reascnadle as it was clearly intendsd to apply only where (a) cessation of .
- payments was Znown and (b) where The iransaction was prejudicial to the general
&\WMJ"\ body of creditors; the Scottish Chartered Accountants thought the clause was
similar to the present posmon in Scotland and ihny saw nc reason for the
reference to "cessation of payments™; the Law Soc 1ety. of Scotland thought the
practical application might be difficult. ' : '
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7. Mr Muir Hunter pointed out that the clanse gave a wide discretion
to the court but prescribed no gumel*nes this should be contrasted with the
position in England where the definition was much more precise. He noted

- that the Brussels Panel had agreed that redrafting of the clause was necessary.

Mr Anton sgreed that there was a dangeT of the present draft being interpreted

differently by mfferent courts. He also drew attention to the word "other'
which implied other than payments or acts already dealt with under U.L.4 A

- and U.L. 4 B; this meant that the transaction did not have to be a fraudulent

' preference, ’mzt Sm*ply pre]udlc_lal fo the creditors.

8. The Secretary drew atiention to page 65 of the Noel Lemontev Report
which set out the three conditions to be met for an act to be declared void, and
that the onus of proof was on the hquluator ‘Mr Anton suggested thata
transaction might be pexrie . time but in thg event turn out to be
gray vely prejudicial to credltors T‘he Commlt*ee thought this was covered by
giving the court discretion. During further discussion the possibility of
an intention to prejudice creditors was considered hut rejected. Mr Muir
Hunter said that the first limb of the clause seemed acceptable but he thought
some protection was required for genuine fransactions in the second limb and
he undertook to prepare analternative draft clause. It was agreed that This .
| should be dlseussea at the next meeting. : ' o o

9. Mr Muir Hunter's redra,ft of c1ause C(l) is as follows:-

A1l other payments made by the debtor in respect of debts which have
i become due by the daie of the opening of the bankrupicy, and all other
\ m aonswnk 2cts done or deemed to be done for valuable consideration by
debtor where such payments are de or such acts are done giter the
_date of cessation of payments anr@a ess than one yeaxr before tie
bhankruptcyinay be declared void as against the general body of credltovs
O @they have m casonably Dremdlced the interests of the general body of .
reditors and if the persons who have received t%gaymente from the
- debtor or were parties tghe transactions with hiss’knew of the |
cessationd payments 'an [ the ;11:e1L;100_d that tﬂ.s;:be payments or
these transactions wou remdl' 2 the interests of the general body of
credifors.™ - T ' . o

UNIFORM LAW ARTICLE 4 C(2)

10.  Mr Anton said that this clause raised points of principle; the Law R
- Bociety of Scotland had commented that they saw no logic -or equity in the idea '
that a claim shouid be competent against a third party payee of a bill, The

third party would be a creditor of the drawer who had chosen fo settle his =~

indebtedness by utilising his claim against his debior. I sesmed logical that

the drawer should be Lzable to account to the wuetee, if he had knowlque of the
: suepenemn of paymente o : -




i1. Mr Avis noted that ihe Scottish Clearing Bankers had not commented
“on this m Speaking as a banker, the provisions of this clause seemed
~ too good to be true and he was concerned that the protection given to banks
may not have been intended; he would like reassurance that it was intended. "
v The Chairman did not think that a bank should be.protected after a cessation .
1 of payments of which it had knoﬁigd_ge. Mr Dodd agreed and Mr Anton
suggested it was ‘necessary to limif fhe protection to banke. The Secretary
drew attention to page €6 of the N-L Report which indicated that the object
~of this clause was to catch a person who had derived profit from puiting a
bill into circulation after the cessation of payments, and with knowledge of
the state of affairs of the person against whom it was drawn. Any protection
thus afforded to a bank appeared to be inéidéntal and Mr Avis's fears might
‘be justified. _ ' o S - ‘

i2. Mr Anton proposed that in its Final Report the Committee should say
? that it "accepts that it is desirable to afford special protection to banks to
i enable debtors or debtor companies to continue to operate banking accounts
-after the date of cessation d payments. They are concerned, however, that -
1-Article 4C {2) as drafted may protect persons other than bankers. In its

Lonsultative Paper the Committee pointed out that this Articie raises .

. technical questions on which the advice of bankers and others was sought,
-1ittle comment however, was received ang tha Committee consider that the
Department should seek further and specific advice as to the inmipact of this

. . provision™. ' ' ~ ‘ ' :

" UNIFORM LAW ARTICLE 4D

i3. The Becretary recailed that the Committee's'preliminary view was that
the principles of this clause could be acecepted, but the period should be

21 days and not 15 days. ‘The Law Society of Scotland had commented that the
clause was an improvement on present Scots Law but they alsc wanted 21 days
as did the Scottish Chartered Accountants, Neither of these bodies could

see any reason for including the date of cessation of payments in the clause.

i4.. Mr Muir Hunter referred to the existing requirements under ouy SR
Companies Acts and said thai no such comparable position existed in . ) '

bankrupicy; acceptance of this clause would require its -in‘troéiuc_tion into U. K, i

y hankruptey law. The Committee zlso noted that this clause would replace suen |

_ X a5 .95 C.A. 1948 in its present form which makes guch security interests -

_ invaiid.against--the liguidator no mater w}ipqme%g&eﬁeﬁameggd into, if they were-

not registered. o : :

i5. - It was decided to recommend that the period of grace for registration

. should be 21 days, that the period of gﬁ.ﬁﬁ&%ﬁgﬁhﬁuldbe unlimited and
2.4 thati there should be no Clscretion of voidability in the event of a fallurs to - -
* { register a security. That is, that all charges should be void as against the -

J—

g general body of ereditors if application for registration was not made within
21 days. e . |
| | _ A e A fe s
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 UNIFORM LAW 4 E

: 16. . The Secretary said that the Committee were undecided about this clause
- when it was looked at previcusly. He theught its intention was that where &
pankruptcy superseded one of the analogous proceedings listed in Article 1(b)
of the Protocol, the pericds of time quoted in clauses A, B, C and D of Article 4
would date back from the commencement of the: analogous proceeding. The '
Committee { ound this: principle acceptable, but agreed with Mr Anton that the
Aclause could be more clearly phrased. '

“hyNIFORM LAW ARTICLE 4 F

.. 17.  Mr Muir Hunter noted that Denmark proposed to join Holland in reserving
. the right to introduce into its own legislation provisions whereby creditors could

act under this clause. Mr Anton gaid that although we might accept this clause,

- it was necessary to appreciate - as explained in the N-L Report - that it was
drafted against a vackeround of jaw which we do not have, particularly in England..
3t was the duty of the Committee to recommend that theé second sentence of the

\ clause should be more explicit and that there might be a requirement to introduce

| into our legislations analogues to Avticle 1167 of the French Civil Code(Paulian

.. laction). Inreply to the Chairman he agreed that the requirement was a provision
Ao strike down acts where there was an intention to prefer, which took place earlier

than the periods specified in the uniform law. ~ ' '

|i8.  Mr Muir Hunter suggested that it would be- unthinkzble to introduce Paulian
actions into our law by this means. . We had section 172 of the Law of Property
Aet 1925, but it was only exercisable by a liquidator following the commencement
of a liguidation. - ' - ' ' -

Pty

iS. The Chairman proposed that the Final Report should contain a note at.
~theé end of its discussion on Article 4 to the effect that the Article should not
‘restrict the rights of 2 liguidator to take proceedings authorised under the law
of the State of the Bankruptcy. Mr Jenkins suggested that an alternative note
 might be that Article 4F should not resirict the rights reserved to the liguidator
-under Article 28 of the Convention. The Chairman agreed. o
20, - My Anion suggested that clause F could with advantage be amended ©
oML the liquidator alone, unless.wi the leave of the court ..."  The Committee
- agreed. Mr Anton continued that the Commitiee muSt poin “out that, for exam ple,
U.%. 4 E will delete .42 B. A, 1014 and indeed, that clauses A to E were '
intended io supplant existing laws of Member States; therefore the exisiing laws
 ip England and Scotland would need a careful review. This was accepted.

. ARTICLE 5

ﬁM ] 91.  Mr Graham asked if it should be made plain that claims 1o bhe set off arose
l o primarily out of contract. Tort claims were pot set off unéer English insolvency

Ly

. ' law. ‘He wondered if tort claime were iniended to come withinthis article or not.

_ . Mr Dodd said that the possible recognition of forejzn tort claims was an jmportant
«¢ . maiter which the Committee should bring to the attention of the Minister. Mr Muir

W, Hunter said the introduction of tori claims would introduce a major change in Engligi

i, O Y A AT S T T
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~ bankruptcy procedure; in his view,set-off of tort claims was not included in

the Convention and 5{(1) was in line with English law. It would be wrong to

“introduce tort claims into this article and not into the Bankruptecy Acts as a

whole. The Commitiee agreed that clause 1 was acceptable in its present
form, a8 was clause 2. L A :

23, It -Wés noted ifhat, ermany had reserved the right to recognise set-off

in respect of contingent dekts. Mr Avis said clause 3 could produce problems
for banks in respect of performance bonds. Mr Armour said that the set-off _
of contingent debts was allowable under Scots law; in his experience they were

aifficult to administer, often involved appeals to the court and he would welcome

the provisions of clause 3. Mr Anton, Mr Dedd and Mr Muir Hunter supported
Mr Armour; Mr Avis and Mr Jenkins were against clause 3. Mr Weiss said
he would like to see the set off of contingent debts gstopped but he did not think

| there were good enough grounds. . Mr Anton proposed that both arguments
1 should be expressed in the Final Report and that the Commiitee should say
that on balance, it favoured scceptance of clause 3. : :

- 23. With regard,td clause 4, the Ceminittee were of the opinion that the -

provisions appeared to be intended o be mandatory. The Commitiee thought

- the provisions should not be mandatory and that the clause should be amended

to make this clear,

" UNIFORM LAW ARTICLE §

24.  Mr Anton said that this article seemed to import into the Convention

ot the rule relating to the passing of property in the Sale of Coods Act, but
- the oid ruie of Scots law and of most Continental countries, that property

c-ioes not pass until the act of handing over of the article. The concept of
dgelivery in Continental systems meant the passing of the property in the
goo?s a Tvzaex'e?i 1:‘».11&81‘ the .Sale of Gaods Act,}' the property pas-sed. When the
parcies intended it to pass, : : : ' I

a5

w<e. - The Chairman said it would he most unjust if a liguidater could demand
“the return of goods in a situation where the date for payviment

had not fallen due
35 . N » - - - - - - - - -m . .
and the purchaser was willing to pay. This article prevented that possibility.

" The Committee agreed that the articie was acceptable and that ifs provision
~should be & uniform law . . o o o

 FISCAL AND QUASI-FISCAL DEBTS (ARTICLE 42)

3 48. - The Secretary said that the problems previcusly noted by the Committee
o owere the question of "self dielp" by the fiscal authorities of certain States, and

vhether the provisions of Article 4% were acceptable.
27. - Mr Muir Hunter drew atiention to his _:_rhemoranéium'on the s’ﬁhject and

Said that by "self-help"” one meant the right to proceed against agsets notwithstandg-

ing ;,hewﬁpenmgwaf_bankmptgy__:grQ,Qe;f{l:;ngs,: measures which wers no longer aveailahl

} Revenue had a prior ranking to other preferential claims in its own State.

in this Country. Thsa Chairman said that seemingly, this would be impossible.ig

-change. The Committee agreed wiih the views of the College of Justice that direct

rights of recovery by a State were not congistent with the basic philosephy of the

Convention, buf that the guestion was probably academic, particularly if the

i
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- 28. Referring to 42(1); Mr Anton said it was to otally conirary to principle,

|

f]

that a State should be able {6 extend iis fiscal preferences in other States.

¥iscal preferences were sufficigntly objectionable already and it was quite Wrong
that the Convention'should allow such an extension albeit as an unsecured
creali:or. Mr Anton proposed that the Committee should come down flrmly agamst
this prov1smn. "‘he Committee nlly uupported his views.

29 - The (‘hairman said be was not so certain i’ibat the same viéw should be

* taken of 42(2), but Mr Dodd suggested that Social Security matters were a form

of fiscal Hability. Mr Anton said that it prmmpa?ly related to redundancy |
payments and the like which enjoyed preferential rights in cértain States. There
was an assimilation of Social Security with income tax; it was gifficult to
differentiate between the two, and there would probably ke a movement in all

EEC States towards 2 umf1eci impost which included Social Security. Therefore

the Committee should not agree to 42(2). This proposal was approved.

CIVIL AND COMMERCIAL GENERAL PREFERENCES

30. Wi Graham ﬂoted that the Bar Council disliked the phrase "civil and
omi ia, ¥ - They assumed that it referred to debts other than debts

in respect of fiscal and social Hecurlty matters, and they urgedthat bo‘"h classes:

of debts should be clearly defined in the, Cunvenuon_ Mr Anion said ¢t

the Kilbrandon Report on the Judgments Convention dealt with the phrase in ¢
some detail and gave a definition. '"Civil and commercial matters?” excluded
revenue and customs matters, and administrative maiters such as those

-involving relations between prwate individuals onthe one hand and the Siate

or a public entity on the other. To this extent, the scope of Article 42 was
wider than fiscal and social secur ity debts, but Mr Anton suggested that the
Committee’s decisions abGﬁL its pI“OflS ions still held gocd. The Committee
agreed. o . SN S

31. The Secretary recalled that in regard to Article 40, the Commitiee's
prelivinary view had been that it was wrong in principle fo-f' preferential creditors

to enjoy the most favourable rights conferred by the laws of the States in which -

-assets were situated. (See recommendation (g )u) in Memorandum Mo 8). The

Commi i:ee were unanimous m mamtalmng this view.

32. “‘he Chairman said that before nui:tlng forward the alternative scheme 1t
was necessary to consider any problems to which it might give rise. Mr Anton
guoted the"Cork*method from the first dr aﬁ of the. Consunas_a.ve Paper, viz:-

"(1) A preferential creditor shouid be entitled to the nrefcrbnce aﬁfﬂ’eﬁ
- to him by the law of his own State, out of the assets available o him
in that State as a member of that class of preferential creditors
- (ie that class, may rank against 5&011 asdels low rer than other Chsses,
such as fiscal debts) o . :
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(2) (a) those ¢ assets are msuﬂ‘amept to satisfy his clalm or
(b) the pecuniary lirait on his'claim as such preferon‘tlal
creditor in his own State is lower than the limit prescribed by
the lawsof the State of the pankrupicy, then he may claim
preferent’ia?ly in the bankruptey for any shortfall under (a) to
the extent thal his total recoveries will »ot exceed the maximum
sum recoverable in the bankrupicy, or under (b) up to an
amount. equal to the Limit 1mp05ﬂd by.the lawsof the State of the
bankfuptcy "

- 33, Mr Anton suggested that the scheme {:o: esupposed that aH pref erences

ranked equaily as they did in the U. K. but this was not the case. In his
view there was no longer justification for any preferences against the
background of modern social security arrangements. The Chairman agreed
but said the present trehd was to increase the preferential rights for wages
and salaries and this was what the Convention had to deal with. Taking

it step by step,the proposed scheme would work if the preferential rights
for wages and salaries were the sanve in all States. Taking it a stage
further if the assets in one State were insufficient to pay the

preferential debts then the balance could ke paid out of the main pool of
realisations, bui énly to the extent ailowed by the law of the State of the
bankruptey.

34. Mr Muir Hunter said the scheme had the merit of being in accord
with public pcolicy, in that vou boked to the rules of the couniry in which

vou worked. There was ne public pohr‘y which said you could look to the
rules in other States. Mr Anton said he differed on this point and theught

: MMMMW
that the law applicable to the coniract of empiloyment should apply. He

preferred the proposed scheme to that in the Convention but felt that

it contained an incentive to States to increase their preferences. He
suggested that a perscn should only have a preferential claim against

assets in'dwn'State and an unsecured claim in the bankruptcy for any

balance. He agreed that this was against present practice, but any other

method would be an incentive to proliferate preferences and the aim
should be to reduce them. He agreed that such a scheme would not be

“accepted but considered the view should be expressed inthe Final Report.
W

35, Mr Muir Hunter saw it as an advaniage of the "Cork' scheme that
it obviated the requix emem for determining What was the propgy law of
i rzact of emp! nt. . The Committes agre d that the term

wh Staie” meant the f: te where a person was emploved. Mr Graham -
suggested that a dis advantage of the scheme was that it was detrimental
to unsecured creditors. The Chairman replied that the acheme in the

~ Conveniion was even more detrimental. He agreed that there were
- difficulties where preferences were of different rankings but this wouldbe

$0 Of any scheme.:




_ ¢ wording of the "Cork" scheme: waw dwr‘ussed ana 1L was
agreed to an end i ib to req:z as follows - -

1) A preferenha} creditor should be entitled to the preferefxce
' - allowed to him by the law of his own State out of the aasets .
o 'avaliable to him in that State '

(2) If (a} those assets are mquﬂlcsent to sa‘asfy his clalm he |
 may claim preferentially-in the bankruptey for any short-
fall to the extent that his total recoveries will not exceed
the maxirmum sum recoverable under the laws of the State
~of the bankruptcy; or (b) the pecuniary limit on his claim
as such preferential credifor in his own State is lower than
the limit prescribed by the laws of the State of the bankruptey,
he may claim in addition such further sum as would be
ailowaole to him under the laws of the State of the bankruptey. '

. 37. The C‘ommlttee considered the rights of subrogated credltors. The
general view was that such rights should be recdgnised by all Member
~ States and should be specifically referred to in the Convention. However,
Mr Anton said he could not aceept this recommendation and added that
his view was supported by the Blagden Report (paragraph 96) who found
‘the scheme in company liquidation far from satisfactory and open to '
abuse. He agreed Wwith the views of the-Blagden-Committee.

‘38 Ir Avis recalled that the British Bankers As SOCI.:H:IOH were not
unduly worried at the prospect of loss of subrogatory rights. However,
| the Scottish Clearing Bankers had made a strong repr esema‘tlon for the
retenfmn of such r 1ghts ' :

: DATES OF TUTURE MEETLNGQ

39, The nexi meﬂtmgr was fixed for Monaay 21 July anﬂ the FolTownm
meeting for Tx eqday 12 Avﬂ‘u%t x

PR C B "}VWV
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EBC BA I‘TK’? UP CY CONV T\""TON AEVISORY COMMITTEE

Report of the Twen.y 't’rurd "vieefmg. held at Gavrehe Feuse on
21 July 1875

Present: - M V 8 Hunter (Chairman). e
: : . AFE Anton ' ' “
PG H Avis ' o '
C L Dodd
G A Weiss (for KR Cork)
T H Traylor (Secretary)

in attendance: D Craham

| REPC}R OF THE '?"WEN F‘COND M T‘F‘“’lNu Arl]‘) MA T’E‘Rq AR!S"ENG

1. Paragraph 2: the 'Chairma,n said arrangements had heen made for
the sub-committee on Receiverships to meet on Thursday, 24 July.

2. Paragraph 38: Mr Avis emphasised that the view of the British
Bankers Association was that a loss of subrogatory 3*1g,hts would be to the
disadvantage of client companies rather than of the banks. - The Chairman
observed that the concept of subrogation on wages was apparently acceptable
to Belgiuin and Germany. Ii was regarded as public policy in ihe U K,
because without if, banks would not be inelined to advance money for
payment of wages. Mr Avis agreed that workers would algo suffer,

because 2 company which was unabie fo pay wages cou! C not operaie.

3. - }?arac“raph 12: the Chairman enquired Whether the banks were . . -
likely to make any further comments on Article 4C(2) of the Uniform Law
and Mr Avis replied thai he understood they had nothing further to say,
_uLﬁgect to getting an agreed osenmimn of cessation of rjaymems. '

4, - Paragraph 21: *he Chairman af‘i*ed Mr Graham 1f ho i.hougat }ns
statement'that claims to be seboff areose primarily out of contraet” was
not rather narrow. Ir Graham replied that he had wondered whether

tort cloims were included in the Convention; he noted that Germany
was concerned that unsubstantial claims should not be subject to set- ef:t
he nowwo“ukmd if claims ariging from guasi-contracis, or arising on
s statutory basis - such as Crown dabis in different departments - couid
be subiect to set off under Article 5 of the Uniform Law. The Chall‘l'ﬂan
wondered if there was a translation problem between the texis and :
‘Mr Gralar thought it might turn on the definition of "'Civil and commercia
matters. " Mr Anton recalled that these matters had been discussed
 previously and the difficulties of Article 5 had been referred to inthe
- Consulative Paper in order to obiain consuitees® views. He thought tr,ere '
raight be differences as beiween England and Scotland-and that Article 5
was deficient in not dealing with special aspects. In his view it was not -~
: possmlem make special rules for set-off without having regard to the
raain body of the law. The Chairman suggested that the point should be
;mi nack for discussion later; or if that was not possible,. the cxzistence
of the r}r(mle’n slﬂ«'}uid be referred to in the Final Report.

[T
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| SECRETARY'S REPORT

- Report.

§.. . DParagr aph 34: the Chairman enguired of Mr Anton as to the
point on which he differed. Mr Anton said he was satisfied that the referenc:

- to the law applicable to the contract of employed was an adequate

summarv of his commenfs at tha iast meetmg

6. ‘No other point being ralsed the report of the last meeting was
accepted - :

q. The Secretary said that a further memorandum of comments had

been received from the Law Society; this dealt with Choice of Law and in
addition the Society had drawn aitention to Article 52 of the proposed .
new Insolvency Code of the States of Jersey, regarding the powers and .

functions of a liquidator; copies of the memorandum and of Article 52
were 1ssued to Members, o ‘

8. The Secretary drew attention to the assumpticn by t hﬂ Law Society
that the law of the State of the hankraptey included its rules of Private -
International! Law. Mr Graham said this view was also expressed by '

M. Noel in his lecture to the Brussels symposium last December. Mr Anton
gaid that this did not agree with the scheme of the Convention or with the

- N-L Report, though the latter was confusing about the matter. The

Secretary said the point had been’ brouﬂht out in the draft of the, Fmal

e

e, 'I‘he Chairman enguired if a new N-L Report was to be expected. .

" The Secretary said he thought the intention was to revise the N-L Report

later, possibly with the final draft of the Convention. The Chairman
observed that the N-1, Report was replete with the jurisprudence of the
original six Member States and he hoped that this would be supplemepted

- {o embrace the three new Member Stales.

10.. | Concludmg his Report, the Secretary said the drafts of two more
sections of the Final Report had been issued i in the 1ast teq days - the -

Introduction and the Final Osservatlons

PROPOSED RE-—DRAFT.OF U. L. 4C(1)

10. - The Chairman noted that his re-draft was in paragraph O of the
report of the last meeting, He said that "deemed to be done for valuable
consideration' was a kind of shorthand for the unsatisfactory expression
in the French text, which did not in general mean a transfer for valuable
consideration in our sense. The seven indicia of the transaction were:

1 It mvst be after the date of cessatlon of payments.
2. It muQi pe less than one yea.r befoxe the bankruptcy

5. T he hypoﬁ.hesw that it can be shown £0 ha've had certain eﬁfec

gt
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.4, It must have unreasonably pre]ualced the interests of the
~ creditors. :

5. Knowledge by the rec1p1ents firstly, of the cessation of
payments .

6. Knowiedge by the' recipients of the likelihood that payment
would be préjudicial to the general body of creditors.
7. 'The extent to which the transactlon can be set amde in the-
(,1r cumstances,

11. © Mr Dodd was concerned about the meaning of the words "knew of':
did it mean "knew as a fact" or "ought to have known'"? The Chairman
suggested that this was another problem of translation. He thought the
French text meant "knew' in any way, as distinct from constructive
notice such as in Section 137, B.A. 1814, Mr Anton said the French

text meant, literally, that the recipient had knowledge of the cegsation of
payments. This sort of phrase required proof of the mental state of the
person and we normally used the expression "when he knew, or ought
reasonably to have known". Then knowledge meant appropmate circumstiance
to be imputed by the court. Mr Anton added that in his v1ew "oucrht to"

- should come in both I‘rench “md English texts.

12, The Chalrman onserved that the Conventlon d1d recogmse the.

difference because at Article 26(2) the phrase proposed by Mr Anton

was used. In his view an English judge would construe Article 4C{1) -
strictly as meaning that the recipient was proved actually to have known

of the circumstances. Mr Graham observed that different expreusmns
were used in Articles4C(1), 4C(2) and 5(4) for what was apparently the
same idea. " He suggested that they should all contain the same phrase if
{hey were intended to have the same meaning. He also supported Mr Dodd
because there was a difference in English law between "having xnowledge
of" and "having notice of'; the latter was more formal. He suggested that
the recipient might close his eyes to knowiedge imputed to hirm. He thought
the draft was unnecessarily severe on a liguidator in requiring him not
only to show that the recipient had knowledge of the cessation of payments,
hut also of the likelihood that the effect of the transaction would be
prejudicial to the general body of creditors; he thought this latter fact could
be inferred provided it was shown that the effect was prejudicial to creditor

i3. Mir Weiss agreed that the onus being put upon a liguidator was conside
able. This was different from our practice which was to take pressure for
payment as fair evidence of knowledge. The Secretary drew attention to
page 95 of the N-1L Report which set out three conditions to be met for a
transaction to be void under the present provisions of Article 4C,.




14, ‘The C‘hairman justified his draft by referring to the dlSCUbSlOn of - the
“International Bar Association in Brussels when great anxiety was fell about
-the invalidation of a transaction which was perfectly all right on the face of

it, because the recipient had been told something which might cause it to be

mvahdated His re-draft crystallised their resolutions which, in relation .

to Article 4C(1), required that the condition of cessation of payments mnust

comprise suif1c1ent1y recognisable events in the mind of a businessman,
knowledge of which can fairly be atiributed to persons whose transactlons :

with the bankrupt may be invalidated by such knowledge; also greater precision

s required. Mr Graham said that in his view if a payment was made after

the cessation of payments and the liquidator could satisfy the court that it

prejudiced creditors then the fact that the recipient had knowledge of such .

- g likelihood should be inferred. The Chairman commented that all payments.
could be regarded as prejudicial fo the unpaid creditors.

15. - After further discussion it was decided that the problems surrounding
the present provisions of Article 4C(1) should be pointed out in the Final Repon ‘
but it should not include a proposed re-draft of the clause. Mr Anton said

it would be essential to spell out exactly what we meant by "notice' as it Woula
be necessary to amend the French text as well as our own. The Chairman
agreed saying our view should be that the notice shouid be comparable to that
“expressed in Article 22. My Graham undertook to look at the wording in
connection with notour bankruptcy to see :f it was of a581 stance.

CIVIL AND COMMERCIAL GENEPAL PREFERENCES

i6. Mr Avis ._»,ald he had prepared a re- dra.ft of the prmnlpies of the"Cork S
whlch the Comrmttee mlght like to conmder, vizi-

"(1) A preferential creditor should be entitled to the preference allowed
to him by the law of his own State, out of the assets available to
him in that Siate. :

(2) If those assets are insufficient to satisfy his claim, cor the
pecuniary limit on his claim as such preferential creditor in his
- own State is lower than the limit prescribed by the laws of the
- State of the bankruptcy, he may claim in addition such further sums
as he would be able to claim under thﬂ law of the State of the
,bankruptcy "

i17. The Secretary suggested that it was necessary to distinguish between the
State of the bankruptey's sub unit of realisations, upon which its own preferentia.
creditors would have first call, and the residue of the assets, which would be
available for topping up in-accordance with clause two. It would also be -
necessary to amend the last sentence of Article 41(1) which said that reahsatlum
in non-Contracting States should be aggregated with those of the State of the

bankruptcy; instead thﬂy should form a part of the "resuiue” 'T‘hese points
were agreed to. : - ‘

i
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18. ° The discussion became general on the problem of dealing with
preferences and Mr Anton suggested it might help to set out a table of opticns:- -

(1) Allow all pref erential creditors to claim preferentially for the
o balance of their claims, to the extent and ranking allowed by the
laws of their own States. o o ' :
(2) Allow the bal_é,nce of a preferential claim'but only to the extent -
allowed by the law of the State of the bankruptcy (Cork! system)..

(3) Only allow a'preferential creditor to claim as an ordinary unsecured
creditor in the main pool for any unsatisfied portion of his elaim. -

(4) ., Lay down a uniform law of preferences for dealing with the main
pool (i.e. residue). _ e _

i8. Mr Anton said in his view option three was the correct one as it was the
most eguitable and was the least detrimental to unsecured creditors. It also
emphasised that preferences were strictly territorial. He accepted that the
second option would receive most support from the Committee. ' '

20. - Returning to Mr Avis's draft, Mr Dodd suggested that the following
words should be added to the last sentence of clause 2:"with such preierences
as may be accorded to him by that law but otherwise as an ordinary unsecured -
creditor." - - 3 I ' :

21.  Mr Graham suggested that it might have to be made clear that this dig i
not refer to fiscal claims and the like, but the Committee decided that this was
covered by its objections to the provisions of Article 42(1). ' o

22. The Committee decided that it could not support the suggestion by the

. UK, Insurance Brokers European Committee that unpaid insurance premiums
should rank preferentially. - R ' o -

23. " Referring to the proposal by the Chartered Accountants of Engiand and
Wales that a liquidator should be able to calil for the notification of claims
within a specified period, and disregard any subsequent claims, the Chairman
sald that all Hquidation systems hadaterminal date for the submission of claims:
but this was rarely absolute. In his view the maiter need not be pursued. '

| 24, - The Committee noted the Bar Council’s'dislike of the term "Civil and -

Commercial®. Mr Anton said the term was crucial to Article 220 of the Treaty -
of Home and fo the Judgments Convention. He suggested that the Secretary shoulg
write to the Secretary of the Kilbrandon Committee for a copy of the agreed
definition of the term which could then be put in the Final Report. - o

25.  The Committee discussed the provisions of Article 41(2) and decided g
that they would be unnecessary provided the C_ork System was adopted but

- Otherwise, they were logical and acceptable.
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_ SFCURF‘D RIG‘ITS AND POSSE SS@RV LIENS

26.  Referring to Article 43(1) the Committee were satisfied that in
so far as it related to both immoveakle, and moveable property other”
than that listed in clause 2, the apphcable law should be that of the
place where the property was situated. Mr Anton suggested that a
provision S1m11ar to Article 41(2) was also necessary and this was
agreed.

'27. ° Regarding Article 43(2) Mr Anton said that in relationto ships,
etc., the Committee had not received the sort of advice which would
enable it to come to any satisfactory conclusions. Therefore, in the
Report, the Committee should simply say that in relation to ships,

boats, airecraft, the provisions presentied difficulties - and we shonla
aliude to them brleﬂy - and we should recommend that the Department -
engaged in further coasultations. In relation to motor vehicles, the
Coraraiftee should point out that difficulties could arise, particularly
for a iiguidator, where a vehicie is registered in more than cne
couniry. - - '

The Committee raised no objections to cizuse 3 of Article 43.

ot
: Al

GENERZAL PRINCIPLES OF TLE CONVENTION

155 The Secretary referred to the discussion at the eighieenth

meeting when it was agreed that the Committee would discuss the
‘general principles of the Convention when re-appraisal of its articles
“was completed; in particular it would consider the comments received:
from consultees who had raised objections to the Convention and

that these matters would be included in the concluding secticn of the

Final Report, Therefore, as a basis for discussion, ne had prepared

and circulated a preliminaxy draft whlch included views expresseu

by dissenting consuliees.

30. fr Anton gaid that the draft did not deal with problems which
he wished to raised such as whether or not the Convention as it exists -
should be accepted. He had staried to prepare his views in a Note of
Reservation about the basic principles and would like Members to consider
i%; at the same time as the Secretary’s draft. He proposed that the
e should be dealt with at the next meeting and the Committee should
*mw take the next itern, which was consideration of the re-draft of '
'Jurisdiction”. Mr Avis gaid that he had been unable to consider the
draft 'General Observations® a5 he had only recently returned from
leave and Mr Dodd agreed it would be preferable to.see Mr Anton's paper -
first. Mr Grabam rgierred to the time factor and said that if JMr Anton
hagd trenchant visws about the prmcmiﬂs of the Conventlon, the sooner
the Commitiee got to grips with them the better. He suggesied that all
‘of the Comunittee's time should now be devoied to the drafts of the Final
Report. Mr Weiss said that in his view it would be preferable if the
standing Chairman (Mr Cork) and all Members were presen‘t when the
general principles were dis cussed
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i. The Chairman said he wished o maxe three cbservations.

Firstly, the Committee were engaged in preparing a brief by which the

Government could re-negotiate the provisions of the draft.Convention. o
It was not required to draw up principles, but it should draw up conclusions
25 to what the Government should or should not do in regard to the

provisions of the Convention. Sacondly, he could not see how the Commiites

‘could deal with either principles or conclusions uniil it had dealt with

each substantive section; for example, the Committee had alteredits
views on some matters raised earlier in the day; therefore it was much -

" too premature to deal with {he general principles. Thirdly, he thought

the Comrmitiee should complete jte-task of informing the Government

how the individual provisions of the Convention would work; then, if need

be, the Committee could debate the general principles and, if necessary,
say that the Convention was not practical. He agreed that the Committee’

should deal next with the re-draft on Jurisdiction. .

39.  Mr Anton replied that from the earliest meetings of the Commitiee,
he had expressed reservations about the hasic principles of the
Convention, ' He was preparing a paper in which firstly, he would be
accepting the detailed commenis of the Committee, but then secondly,

he would be examining the principles of unity and universality and '
whether a document tased on those principles should e accepted. He
considered that it was the duty of the Comunittee, i necessary, to ,
advise on alternative options; the Conveniion was extremely important

as it was to be'for an unlimited period. In his view it would put resirainis
on the development of international bankruptcy law and of U, K. internal
bankrupicy laws. In the circumstances he thought the Committee should
have an opportunity of reading a paper on his views before dealing with

~ the last section of ihe Final Report. He thought it wonld be a mistake

if the Committee did not advige the Minister of the difficulties which

 could arise from accepting the terms of this Convention, He reminded

the Commitiee that they were propoging alterations and amendments to
virtually every article in the document and he queried whether, on balance
it was worth making all the alterations which wonld be necessary o -

- our national laws.

23, The Chairman said that during the early days he had had many
regservations about the Convention; but he had coine to realise that the
Convention would be iroplemented whether we liked it cr not and it was-
surely preferable to try to have some influence on its provisions. I~
necessary, the Cominittee could commeni on the statutory, political and
econoniic difficuliies of implementing the Convention, but we had o
accept the fact that there would be a Bankruptcy Convention and that it

‘was too late to think of an alternative system. Mr Anton agreed, but’

added that'the.Committee must advise on the practical implications.
He wanted to aécept as much of the Convention as he could, but in _
courtesy to other Membears, thought they should see his remarks about
ite principles. . B ST
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. PRIORITY OF CHARGES

34. Mr [ﬁrton drew attention to an article in the New Law J ournal Qated

1¢ June on the "Priority of Charges and the European Comriunities. " He
suggested that it mightasgist the sub- -committee in their consideration of - .
floating charges and the fu}l committee when degling with the sub—commlt"see's
DrOpOSaIS - : ' ' :

T'!IJRZE'SDIC'I‘IOI\I ANDGE’\IERAL DISCUSSION

35. - The Chairman said he thought it would be difficult to deal with the
draft line by line; he disagreed with various parts, but on a more general
guestion, wondered if it was necessary to repeat groundwork already
covered in the Consultative Paper. He wondered if the draft could be
compressed. The Secretary said that the content was a matter for the
Comumittee; he had drafted in the manner adopted for other reports by .
,uovernment commitiees; 8 report had to stand on its own feet and not
‘depend on other references. Regarding the length of the Report, each:
preliminary draft contained all possible information, and the intention was
to reduce and amend this in the re-dr afts, in accordance with comments
received from Members, He had hoped thls'had-heenachieved in the
re-draft under discussion, which wasbasedon the criticisms and comments
sent in to him. Mr Anton -said it was essential.that the Report be self-
~contained; it would be read by senior civil servants respongible for advising
Ministers and they would not necessarily’ be gpecialists in this field nor
- would they expect to have to read other references. Ii must be accepied
- that the Report would be long and, as he had said at a previous meeting,
WMembers should assist the Secretary by sending him their comments
- and suggested alterations. He had already done this as regards several
sections of the Report and intended to deal W}‘i:h the remaining sections in
the same way. ' : '

36. Mr Graham said that apart from slight inaccuracies in the !aw he
was concerned that the style adopted by the Sﬂcretar*r tended to obscure .
the thrust of the agreement; he thought a general t1g_n,en1ng up was required,
Fe then drew attention to ‘me time it and observed that it would not be
possible for the Committee to deal with the whole Report in deiail in, say,
two more meetings. Either there would have to be more meetings, or a
su-commitiee should be appom ed, or the Commiitee should dothe best
31 can with what there is!} in the available time. Mr Dodd said that he had
“not had i time to read the draft sections of the final report in detail, neither
~ did he anticipate having time in the near future. He did nothink a sub-
committee was the answer because they would be faced with the same
problem of time, In his view the Committee should make only a cursory
examination of the Report, wvth the mmlmum of comments.
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37. The Chairman said he had understood that the Final Report would

be a report by the Secretary rather than by the Committee, Mr Anton

caid this was not g0; the Secretary was drafting the Repert on hehalf of

the Committee; that was his function. It was up to Members to specify

the alterations which they thought should be made. -Mr Dodd agreed -

adding that no matter who wrote the Report, the Committee were responsible
for it. Ir Weiss said he felf that the standing Chairman would accept that
Members could not go through the Report, in committee, line by line.

38. he Chairman asked the Secretary why four weeks were required -
for production, The Sécietary said this was for any final editing which
might be required, complete retyping of the Report in readiness for
_ reproduction, proof reading and correction of typographical errors,
reproduction and binding. He was not allowing for printing which would
- take longer, bui was assuming that the finished document would be similar
‘¢ the Consultative Paper. Printing would be undertaken later on, by
H M Stztionery Office, if a decision was taken to publish the Report.:
The Chairman thought that it should be possible to produce an acceptable
doenment in about three days if really necessary, but Mr Anton said that
the Secretary's estimate was optimistic and in his experience, production
could fake 6 weeks. He could not agree with the Chairman's suggestion
that the Repert could be submitted, if necessary, in a sort of draft form.
Although classified, the Report would receive fairly wide distribution
through a number of government departments. The Minister might even
decide to publish it at a later date, in order to support any action taken
by the Government. The Chairman remarked that in that case the Report
had to be correct and Mr Dodd agreed, saying it would be wrong to rush
things at this stage and lower the quality of the Report. R

39.  Mr Graham suggested that if il was accepted that the Committee
could do o more than give the draft Report a cursory examination during
‘the next two meetings, it was necessary to decide on alternative action.
My Anton said that in his view, to expect submission of the Report by early
October was unrealistic. Members individually should deal with the draits
prepared by the Secretary as guickly as possible to enable him fo prepare
re-drafts; these should then be studied by the Committee. He thought there .
might be a case for having no meetings during September to allow for -
holidays. In his view it would be more realistic to expeci the Report to be-
ready for submission just before Christmas. This extension could he
 gdefended by the requirement 10 take full notice of the views expressed by

' consultees, many of which were lengthy and detailed, and some of which
were highly critical of the Convention; there were also the external burdens
of Members and the difficulties of the holiday season. Mr Avis said he -
thought that the standing Chairman should be made aware of the problem,
wir Dodd and Mr Antoz agreed and the Chairman undertook to deal with

B R



40, The Chairman enquired apout the present werk of the Inter Departmental
‘Working Party. The Secretary said they had been keeping in touch with the
proceedings of the Brussels Panel. They would be required to examine the
Advisory Committee's Report as soon as il was ready. '

DATE OF NEXT MEETING |

41. . 'The date of the next meeting was confirmed (Thursday, 12 August).
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BEC BANKA *J"DECY CONVENT IOI@ ADVIS ORv CONMUTTEE

ﬁgezvﬂ«l for tht, Tweniy- fc:m::th wieet ing on Tues&ay, 12 Aub ust 18975
.16‘. 00 arm at Gavrelle House; 9-14 Bunhill Row, London E\ i.
1. Coasider the Report of the Twe ty ~third meeting and
matiers : 1“181“15
2. Secretary's Report.
'3,  Report from sub -comrmtwe on Receiverships
4, General ?rincm?es of t Coaw—*m ion (”Conciuamﬂr Oxwpr“\rafio;\s

- of ¥Final Report).
5.  Consider the re-draft of "Jurisdiction" (Firal Report).

(Time permitling) 6. Consider the draft of "Recognition and Enforcement of
| ' | Judgmerits' (Final Report). -

-
.

Lanﬂ. i date of next eeimg {22 Awust) ang arrange
: svh:c uent mmtm«?s.

NOTE Would meribers who intend {o propose major a c,mevd nents to
the subject matter of items 4,5 or 6, kindly le ¢ the Secretary
have copies as soon as possible, for c1ru,_1atmn.r.o the
Chau man and other members. '
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Report of the Twenty-Fourth Mesting Held zt G&vrelie ‘Heuse on '
12 susust 12976 :

Fresent:

Graham (for M V § Hunter)
I H Treylor ;Secretary)

In attendance: - ¢ J Jenkins
' & A Welss
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Ry ‘_r‘-RS ARTSING

it

REPOJJJ (T T TUENTY LTHIPD WMEET

1 T4 was noted that the third line of j aragaﬁrh 26 shouwld refer o Ythe
thrust of Lhe_argumeaA s The report was then accepted. : ‘

SEC?ETQ“}?V ' S REPORT

2 The SehfeLarv said th“u a further and ”1&&1 mecorandun Df qommemts'haﬁ
‘heen received from The Law Soclsty, conCQ”nLng Preferential and Secured”
Creditors and the Fecognltlon and Enforcsment of Judgnents, He added that
e further submissions were in the course of nﬂeparatLon insofar as heo was
awsye and a fuil 11%t of' consultees woal bs amnexsd tc the F Pinal Repord:

R T
E

P B!

FROGE:

The Chairman referred ta the p”ODCS&lS made in the Secrs

3 taryts
of 8 Augush and said thal from his discussions with the Inspocior-General
it wae olear thei much of the value of the Committee's work ovar ihe

+
two years “auld_ba.loot, valess it was sble to produce final riews Tox
benefit of the UK negotisting team by & Qctober. We wers unzble to 5%
the Drussels programme, he confinued; as it was, the Brussels panel
pxpecied to meet on two more osscasions, prlmﬁrlly to deal with the views uf
the three new Member States. A&fterwards, the Convention would be re-draficd
and passed wia the Commission to the Council of Ministers. The Chairman '
added that in his view, the Cusmittee had dome fer morg in the way of
eqamination of the dstails of the Convention than had baen expectea;

was both necessary and a good thing end thers = cm d gvery likelyhood thatl: ‘
Cthe Flnal Report would b; pubXished. It scemed thal the 0%13'3racti'“ :
answer wes o ;Fu a final draft of the Heport dnd eny reservations, to the :
ﬁspar*&sQJ ry & Uotcber, “nh io teke & 1little more time to snsure thot the o f
signed copy was to everyone's satisfaciion. ‘hﬂ Go uﬂltte agresd huuhLmOuzlv_”i

tis
with thess proposals, subject to it baing nade clesr on the dvaft of the SR
Final Report that it had not been signed by all nembers. o co

iy The Chairman sald that the perlod following € October should bei waed
2 5 . . S a s m e e :
polish the Report, in case it should bo published, the aim being o submlt:
Cthe signed document : nuxmwaBK' IniismixgyM3Rp ﬂ ghouvld not b’
<
@
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. REPORT OF THR SUB-COQNITTEF N RECEIVERSHIPS. AND FLOATING CHARGES

i

the supposition that we had to mzke tha best of this Convention, he uhou ghi

g Jea

compleznly re-drafted by any paru“culd? memaeru of the Committee and he_

asked for views on how the work might be implemented and whether a- sub-
committee should be set up. Mr Graham said that if the Report wes to be
published, the lawyers on the committee would want to be extra careful of
the way in which statements of law were ﬂxpressed ¥r poten said that it
should be open to all Members to comment on the final Irafts and in his view,
this could best be achieved in the same memmer a5 had been adopted by the
Secretary for dealing w.th preliminary drafts; Members should submit
comments to the Secretary. This was agresd and the Chairman asked the
Secretary to bring to the notice of the full comrittee any proposals which
were likely to change views expresspi in the Rgport.

5 Mr Avis said that a full Giscussion had taken place which was attended
by Mr Frank Ryder. He wnderstood that lir ¥uir Hunter had prepared additional
paragraphs for inclusion in the Final Reporti as a rgsy i of these discussions,

and had passed them to the Secretary. The Secretary se were additions
to the Uniform-Law sectior of the Report at paragraphs 62 and 62A.  Coples
were issued to members snd Lr Mulr Humter's proposals were accepted. The

Se“retq“v said he had recelved detsiled com merts from Mr kuir Huntcr on the
wiole Imiform LTaw: qect:on and he undertook to prov1de Mr Avis end Nr Jenkins
with coples.

CONCLUDING OBSERVATIONS

6 The Sec:atary said consideration of th¢s section had been referred back
at the last meeting, to enable members to read a draft of Mr Anton's Note of
Dissention, which had since been issued, . In a short discussion on Notes of
Disserntion in general, the Chairman said that it would be open to eny nember
to submit Notes of Dissention where he was in disagreement with a
reconmendation put Torward by the Commiitee. Referring to Mr fnton's po
the Choirman £zid he 4houghe this wemt fiwther, in $hat many of the _
conclusions reached about the draft Corwantion led Mr fnton to the view that
an entirely different approsch was required., The Chairmen added that, on

PEry

-

¥r fniton supported the views teken by *he Committee, and he hoped that

¥r Anton would make this clear whea re-drafiing his reservations,  Hr Znton
said that he had tried o weaken the moin Report as 1itile as possible when.
grafting his "Note", and he asked members to kindly let him have their views
and comments on it. He wondered whether the Secretary could re-dralt the _
Goneluding Observetions in the light of what he had said in his Note of . F
keservations, though he thought it might nol e practlcal becﬁhsa'bhm
orientation was different. . The Secretary undertook to look at it sgain,
The Chairman s2id this should be horne in nind but meantime the Committee
should deal with the presont draft of Goﬂc-ldlna Ouaprv:tlons.

7 Following dlsru551ons, the Commlmtep aproved the draft of 1he Concluding
Observations, subject to various amendments and additions hhlch were noted
noted by the Secretary, and which will be reflscted in-the fipal draft of

the section. Mr Graham underteck to prepare an edditicnal parsgroph BA .
explaining, for the benefil of consuliees whose views were not referred %o,
that this section of the Report only dealt with dissenting views. !r inton
szgreed to prepare a re-draft of pzragreph 12 :

JURTEDTCIT ON

The Commitiee discussad the re-draft of the Jurisdiction section of the
Final Report and. agreed & number of amendments and additions. HMr Grahem
2.4 “ﬁat he thought the psragraphs dealing with English Law reguired o

recked. Hr Anton seid that the section on Scols Law was acceptsble and

Cm
ﬂ-D‘
-
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Secretary

Northern Irish Law.
to check paragraphs 3 to ii,

9
-following
[Note by
the preli

suggestions received

- paragraph

10 - The
Court hav
a point ©
¥Mr Anton
the wordi
Committee

11 Sub)

Seeretary, and agreement of paragr

Commitiee

RECOGNITT

yv Graham noted the gbsense of any par

oot N e

Mr Registrar Hunter hed kindly checked the section on _
The Committee hoped Mr Muir Hunter would kindly mdertake

said that

+
{3

agraphs dezling with‘"Establishmen'b"i
paragraph 33 and the Secretary undertook to lovk into the matter.
Secretary: This was covered originally by paragraphs 38 and 39 in
minary draft, but these paragraphs were deleted as a result of :
from individual members, and amalgamsated into the-present -
20 which, it is suggested, adequately deals with the matter.] T

Conmittee noted that paragraph 69 dealt with the problem of the

ing to decide matters, if necessary, of its own motion. This was

n which Mr Antcn had reservations; it was agreed to leave it to =
and the Secretary to see if a compromise could be reached as regards
ng of the paragraph.  Howevel, the Chairman pointed out that the

ts recomnendation should not be changed.

and additions, which were noted Dy the
aphs 3 ¢ 1l with ¥Mr Mulr Bunter, the

ect to the amendmertc
sproved the re-draft.

ON AND INFORCEMENT OF JUDGMINTS

12

iy
There was

whether they could be compressed.

Referring
mbaning ©
action.

case, Mr

concerned. It was then deciged to leavs

Tt was agreed that the

Pinal sentence of paragraph 1 should be deleted. '

seme discussion over the necessity for paragraphs 2 to 5, or

e Secretary agreed to look into it.

to peragraph 6, Mr Anton said there were difficuliies over the

f "recognition” and whether it extended %o tha dismissal of an

Problems mlso srcse as a result of the decision in the Black~{lawson
fnton undertook to draft proposed amendmentc to the paragraphs

discussion of this Section for the

next mesting. -

FUTURE MEITINGS

13  The next meeting was fixed for Triday, 22 lugust when the Apenda would
Cinclude: : . R - _ _

(2)
(b)

[ON

(a)

Subseguent meetings wer

T4 was ho
meetings,

N

V.
T H
S

(=1

H

R

£l

A A
JLOR

TARY

Introduetory Seotion
Recognition and Bnforcement of Judgments

Preferential and Secured Creditors

The Protocol

e'agreed'for Friday 12 September and Monday 22 Septembérf
ped to complete "Scope” and nGhoice of Law® at the first of these ‘

leaving the Uniform Lew for 22 September.

-

Oxﬁﬂ‘;yi N

-



EEC BANKRUPTCY CONVENTION ADVISORY COMMITTEE

- Agenda for the Twenty-fifth Meeting on Friday, 22 August 1975 at '
10.00 am at Gavrelle House, 2-14 Bunhill Row, London EC1. -

-

1.  Consider the Report of the Twenty-fourth meeting and mé.tters
- arising. _ IR .

2. Secretary's Report.

3. Introductory section of the Firall'.Rep.ort.

4, ' Recognition‘and Enforcement of @udgméms
5.  Preferential énd Secured Creditors. |

) 6_._ ’I‘he Protocol. -

7.  Confirm date of the next meeting (12 September) and the agenda.

45

oowe ‘.&MQJOK

T H Traylor (_——

Secretary




EEC BANERUPTCY CONVE "’I’ ON ADVIQGRY COMMITTEE

Report of the Twenty- flfch Tvieetmg, held at Gav;‘elle Hovse on 22 August 1935

Present: L | .-~ KR Cork(Chairman) -
T e A E Anton : o
' : . PG H Avis
’ C L Dodd
D Graham (For MV S Punter)
T H Traylor (Secretaty) =
Migs G H Goodwin (As&stant Secrew&r V)

REPCRT OF TEE TWENTY-FOURTH MEETING AND MATTERSE ARISING

1. . The report of the meéting was accepted.

-2 Mr Avis drew attention toa paper on Floating Chargeq and Recewers‘mga
prepared by Mr Muir Hunter, copies of which had been circulated. Mr Anion
- sugpested that the matter was adequately dealt with in the Final Report, by
pa;ra')raf}hs 62 and 62A in the chapter on Uniform Law, and an amended

‘paragraph.5 in the chapter on Preferential and Secured Creditors. The
Committee agreed, but at Mr Avis's ‘suggestion, decided to refer the said
parazraph § to the sub-commitiee on Floating Charges for their VlE‘Wo.

- Mr Avis undertook to deal with this.

3  'The Secretary scud that ha had received some helpful comments from
Mr Muir Hunter on the draft of the Concluding Observations, which would
- assist preparation of the final draft. - Mr Muir Hunter had also proposec

- additional paragraphs 154 and 17. The Commitiee considered the relevant

Y K

paris of the N-L Report, to which paragraph 15A referred. it was agreed that
a ghort reference could useiuily be inciunded in the exiziing p:wao‘raph 15.

The Committee were not in favour of the proposed paragraph 17.

SECRETARY'S REPORT

4 The Secretary said no further memoranda of comnents had be=n received
from consuliees.  He drew atiention to the report of the decision in Aluminium
Industrie Vaasen BV which appeared in the July 24 issue of The ﬁcco aiant, -
- This case concerned the sale of goods with reservation of title and the
decision appeaved to suppart the Commiitee's views on Article 38. Mr Graham
ohserved that the case was notable .in tba‘t the goods involved were raw material

INTRODUCTICN TO THE FINAL REPORT . . -

5  Y¥ollowing d¢iscuseion, the Committee approved the re-draft of the
Iniroductory section of the Final Report, subject to a number of small

amendments which were noted by the Secretary.  Referring tc paragrap"x ig,

the Secretary sugge tci that a short summary of major peints at issue shou i
Le inciuded in the
summary shouid i

Final Report. This was agreed, it being aeczded that
.iC}.u’”": R o




i e

- be reflected in theFinal Draft. '

s

2 V(a) 'J_Jﬁr_rif.édict,iéﬁ_ 10 déclare directors and managers bankrupt;

(b) Preferential ereditors;: v sonlirmed us Fridey 12 septemivay. The
(c) Fiscal debts;
oo Feoneeed

. (d) Cessation of payments; -

<

- (e) Volunta ':cjy._ winding-up;

(£) Territorial secope. |

6 Members were asked to let the Secretary have details of any other
- matters which should be included in the Summary.

RECOGNITION AND ENFORCEMENT OF JUDGMENTS

7 Thé_'SéCrétary said this section was referred back at the last meeting

and had since been re-drafted in the light of comments received from .
Members. The re-draft, dated 19 August, was approved, subject to a number
of amendments and additions which were noted by the Secretary and which will -

L.

8 NOTE BY SECRETARY: Paragraph 9 of the re-draft is not intended to
deal with the extension of Article 53 to protect third parties. It points to the

- requirement, in the Convention, of a ready means of setting aside judgments

rendered invalid by the operation of the rules in Articles 51 and 52, while

‘Preserving their validity until they have been set aside. "Efficacy" seemed -

to be "le mot juste'.

PREFERENTIAL AND SECURED CREDITORS

& The draft of this section of the Final'Repoft' -Was‘approved; subject to.a
number of amendments and additions. , : ' '

THE PROTOCOL

10 I was decided to 1eav_e discussion of this section for the next meetiﬁg,

- The Chairman asked membiers to Jet the Secretary have any proposed

amendaments in time for the section tobe re-drafted.

GENERAL REMARKS

11 The Chairman said that sections of the Final Report whose drafts had been

approved, shéuld not require further examination in committee. Final drafts

- should be prepared, taking into consideration agreed amendments, and issued.

The final draft should be subject only to editing and suggestions thereon
should be submitted to the Secretary. : '



DATE OF NEXT MEETING '

12 The date of the next meetmrr was conflrmed as Frlda'y 12 September

agenda would mclude

a) The Pro‘cocol

D) The Scope of the Conventlont

| ¢) Choice of Law |

ZK/
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E¥C_BANKRUPTGY CONVENTION

. INTER-DEPARTMENTAL WORKING PARTY

Heport of the Eighteenth Meeting held at Gavrelle“House on 8 August 1975

Present: : © ¢ A Taylor (Chairman)

' ' : W Armstrong (D of T)
J A Sell (D of T) -
D Grzham (Soli€itor, DTI) ,
J S Doig (Scottish Courts Administration) -
E Scott Robertson (Solicitor, Scottish 0ffice)
J M Hunter (Bankruptecy Registrar, N Ireland)
R B Rowe (Lord Chancellor's Office) - ‘
D R Titchener (DHSS) '
D-J Lawday (Inland Revenue)
D E Keefe (Customs & Excise)

T H Traylor (Secretary)

REPCRT OF THE SEVENTEENTH MEETING AND MATTERS ART SING

L The réport of the sevehteeﬁth meeting was accepted.

2 The Chairman said it seemed likely that the Insolvency Bill would start
in the House of Lords during the next parliamentary session. A paper had
been circulated to departments concerned, setting out the reasons for '
restoring the valus of monetary limits "aeross the board"; the Chairman
hoped that these problems would be resolved shortly. Points raised by the
Lord Chancellor's Office were being dealt with separately. Mr Titchener
thought the guestion of monetary 1limits. would have to go to the Ministers

in-his department because of the sharp inecrease in values.

3 Referring to the Brussels timetable for the draft Bankruptey Convention,
the Chairman said the next meeting started on 20 October, when the delegations
from the three new Member States would be expected to give firm views on '
behalf of their governments on'the major points at issue. A final meeting

was planned for January 1976, after which the Commission would draw up its
‘paper to go to the Council of Ministers, - o '

LY In answer to an enquiry from Mr Rowe, the Chairman said it was hoped,
that a draft of the Advisory Committee's Final report would be made '
available by 6 October. The other members of -the Brussels Panel were aware
of the work being done by the Advisory Committee and that the position
taken up by the UK government would depend on that Committee's dvice. At
the same time, every effort should be made to keep to the target dates and
the Chairman observed that the Inter Departmental Committee would have a
very short time in which to absorb the final views of the'Advisory Committee.
Therefore, discussions would be restrigted to major points at issue, but

he hoped individual members would submit papers on any points which they
considered should be discussed. o ‘ ,

JULY MEETING OF THE BRUSSELS PANEL-

5 Mr Armstrong said that the whole question of the calculation of general
preferences was re-opened. It was clear that no-one liked the method of
calculation proposed in the Convention, No new proposals were put forward
however and it was decided to adopt the method of calculation based on legal
preferences provisionally and to await the report of the U.K, Advisory -

i
|-

TN mm memswrumg SA10 THAT () Falsed 8 problem as regards



L

s

creditors’ voluntary liquidations and an amendment would be required. The
Secretory said the Advisory Committee thought the Advertisement should
distinguish between an Order having universal application and an Order under
Article 9 or Article 56. The Chairman suggested that this was not a matter
for the liquidator to prejudge and Mr Registrar Hunter suggested that the
matter should be dlstlngulshed in the actu&l Order..

. Artlcle IV

12 Mr Armstrong sald that the Department would prepare a llst of advertlse-
ments applicable to kngland and Wales. Mr Registrar Hunter undertook to .
prepare a list for Northern Ireiand and Mr Scott Robertson, a list for.
Scotland,

13 It was decided that. Artldles V and VI E sented no difficulties, and
that the procedures reguired under Artiéle VII were already available in the

' U.K. However, the Secretary drew attention to the remarks made by the

Kilbrandon Committee about a similar Article in the Judgments Convention; .. °
Mr Rowe undertook to Look at the matter again.

14  Regarding Article VIII the Chairman asked Mr Sell to iook into the
procedures available in the U K., and to see if there were any problems.,

The Secretary said the Advisory Committee had some problems regarding’
Article 29 or the Convention, and it was decided to look at these articles
again bef'ore Uctober 20. Mr Rowe suggested’ that in the meantlme, the v1ews'ﬁ
of the GPO should be obtained,

DATES OF FUTURE MEETINGS

- 15  The next meetlng was fixed for Friday, 19 September and‘the subsequent o

meetlng t'or Frlday, 10 October.,

B
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EEC BA T}{“;'{‘UPMCV CONVENTION ADVISORY "C'@MMITTEE

P pmc't of the Jenty -fifth Meeting, held at Ga vrehe House on 22 Awum, 1645

Present: . , o K R Cork (Chazrman) .
- I “o L A m Anton X T
G H Avis
e C I, Dodd : :
N Graham (For M V Hunter)
T H Traylor (Secretary)
szﬁss G H Goodwin (Asszstan‘c Secretary)

REPORT OF THE TWENTY-FOURTH MEETING AND MATTERS ARISING

3 ';!

i The report of the 1echng was accented.

.2 Mr Avis drew atte"zﬂ'ion toa paper on Floaé:-ing Charges and Receiverships,
pre&)ared by Mr Muir Hunter, copies of which had been circulated. Mr Anion
suggesied that the matler Was adequately dealt with in the Final Repori, by '
paragraphs 62 and 82A in the chapler on Uniform Law, and an amended

paragraph B % in the chapter on Preferential and Secured Creditors. The
Comimitiee agreed, but at Mr Avis's suggestion, decided to refer the said
paragraph b 5 to the sub- (,o“-:mlc*ee on Floating C’*larges for iﬂﬂlr *“1e'»‘ s,
Mr Avis mﬂer:oo‘f to deal with this.
3 ’I“he Secretary s2id that he had received gome helpful comments from
_]‘-.fi r WMuir Hunter on the draft of the Concluding Observations, which would
asigt prepsration of the final draft. Mr Mulr Hunter had also pz roposed

Aditional paragraphs 15A and 17. The Committee considered the relevant

{2&1’?3 of the N-i, Report, to which paragraph 164 referred. If was agreed that

& short reierence coL.ald'usefl.z?.ly'?Je included in the existing paragraph 15,

The Commiltes were not in favour of the proposed paragraph 7.

Ty

SECRETARY'S REPORT

4 The Secir‘eiﬁ?y said no further mwemoranda of comments haa been received
from consuliees. He 'drew atfention to the report of the demsmn in Aluminium
Indusirie Vaasen BV which appeared in the July 24 issu The Aceouniant.
Thi wa the sale af goods with reservation o f “HL, and the. _
gec L to gupport il C(*mmiﬁee 5 views on Ariicle 3&. My ara’nﬂ
- obs 10 WRE R i* rie L“_a.bat the roods involved were raw materials
RN O THE PINAL REPORT

kLY e Commitiee approved the re-draft of the
- Introductory section of the Final Report, subjsct to 2 number of small
tmenis v‘h L0 ‘wm e noted by the Secretary. Referring fo pars,,grabl 1%,
tatb g short summary of ma ioy points af issue shouid
-

B
Lyt ~ LN 3 LA . FRR
~ This was agreed, ii being decided that the

Hollowing discussicon,
|2
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BEEE -'(a)f--JuriédiCtiOii "Ed"’decflare directors and managers bankrupt;

Fridav 12 Septeniher. The

(b) Prefel eleal cred]_i'o'r's TOWRE ’,‘,*:‘ B

Coag
P P

(o) Flsc:'ﬂ deth° :

{g) Cessatlon of paymentb

e -
ST e e g o i
e |_,-J ol RS AEGH IS LA ALY |

“(e) Volunta ry wmdmg up;

(f) Terrltorlal scope

6 Members were asked to 1et the Secretary have detalls of any other o
matters which should be mclhded in the Summaly

REC(} NITlON AND ENFORLFMFNT OF JUDGMENTS

""7 - The Secretary sald this section was referred back at the last mee*mg

and had since been re- -drafted in the light of comments received from
Members. The re- -draft, dated 19 August, was ‘approved, subject to a number
of amendments and adaltlonq which were noted by the Secr etary and which will -
be reﬂected in the ¥inal’ Draft, S - '
8 NOTE BY SECRETARY: Paragraph 9 of the re-draft is not intended to
deal with the extension of Article 53 to protect third parties. It points to the
requirement, in the Conventlon of a ready means of setting aside judgments
rendered invalid by the ¢peration of the rules in Articles 51 and 52, while

" preserving thelr validity unt11 they bave been set aside. "Eulcacy seemed

to be ”le ot Juste"

PREFERENTLAL AND SECURED CREDITORS

9 - The draft of thzs section of the Final Repom was approved su}"]ect toa
number of amendments; and additions.

THE PROT‘{)COL

10 It was aemded to leave discussion of this Sectlon for the next meetmg

The Chairman asked members to let the Secretary have any proposed

: amenamen‘;s in tlme for the section to be re-drafted.

GENERAL REMARKS

11 The Chairman said that sections of the ¥inal Repom whose drafts had heen
approved, shbuld not require further examination in commitiee. Final drafts
‘should be prepared, taking into consideration agreed amendments, and issued.
The final drafi should be subject oely to edﬂ;mg and suggestions thereon
thth} e bubm#ted to the Secretary. :
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DATE OF NEXT MET‘TING

12 The date of the next meetmg WS confu med as Frlday 12 September. The
agenda would include:

a) The Protocol

| b') The Scope of the Convention =~

_ c) Choice of Law

12? ;;7 | | S
l"" ‘V‘-Qr : o . - ’ ' - Lo

T.H TRAYLOR S
- SECRETARY -
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EEC BANKRUPTCY.-CONE’ENTIGN ADVISORY COMMITTEE

"Ranor; of tbe ’I‘Wenty SPventn Meetmg’, held at (“avrelle House on
22 Sepuember 19 45 ‘

Present: IR K R Cork. (Chalrman)
© - A E Anton :
P H Armour
P G HAvis
C L. Dodd
M V S Hunter -
T H Traylor (Secretary)
Miss G H Goodwin (Assistant Secretar")

In attendance: R D Graham
' ' C J Jenldins -
GA Wmss

REPOR OI‘ THE TWENTV SIXTH MEETIT\](: A ND MATTERS ARISI

1. The report of the meetmg was acceptea.

20 Followmg a uhgges’tion from Mr Muir Hunter, it was decided that
. the paragraphs relating to U. X, law, removed from the chapter on
Scope, should afnear in the edited version of the Final Report and that
there should be additional paragrapus gnrmsr the applicable Scots law.

T THE UNIFC%?,M LAW

3; The Cﬂmzn:tttee exanined ine reavaft of the chapter on the Uniform
.g.,aw, which was aweptea subject to a number of minor amendments
which were *mLca by the Secretary.

?\IEAJ C% 34 PG]“\ 5 AT ISSUE

& Following dlSLLbS‘O"I the Comr 1ttee accenied cnfmfer VITE of the
Final Reoort and decided tha,t it should be entitled "Major Points at
Issue®. Additicnal paragraphs were agreed dealing wiih floatmo' cnarge
the use of the Official Report (N-L Report) and the fundamental change
wh ch will be nebessarv to UK. 1aW in order to adhere to the Cmvemmn

]"‘LOATII\TG CHARGES

5. The CG.I nmitiee discuased a]ternatwn meathods of deah ng with

Mr Muir Hunter's paper on amendm ni:s which would be necessary to the
Convention in order to énsure recogniticn of receivers hips ‘and floai _ng
charges. It was decided that, since an rJEC draft directive on securities
over moveaples was now under consideration, Mr Muir Hunter should
.submzf his paper alrently to the T}bpartment : ' '




FUTURE PROGRAMME

6, - The Secretary said he hoped to issue copies of the final draft
of the Committee's Report on 6 October. The Chairman said he
hoped that all matters relating to editing could be dealt with by
correspondence. It was agreed that suggestions for editing the
Report should be passed to the Secretary by not later than.

30 November. Arrangements would then be made regardmg a
meetmﬂ" for the s1gn1ng of the Final Repo1t

_ 1 .H gy‘\- q% ‘
T H Traylor
. Secretary

b oo o v o iy




THE BRITISH INSTITUTE OF INTERNATIONAL AND COMPARATIVE TAW

Colloguium L
01l

THE EEC DRAFT BANKRUPTCY CONVENTION

Prlnce Consort Snite, De Vere Hotel, Hyde Park Gate,
Kensington, London, W.8.

Fridays March 14, 1975

* %

PARTICTPANTS
Mr. R.E. Adkins Partner, Thornton Baker & Co., Birmingham
Mr. J. Bertin Barrister, London
Mr. A.M.D; Bird Partner, Ldward Thomas.collins % Son and Thornton

Bzker & Co., Bristol

Mr. R. Churchill - Senior Resesrch Officer in Internatiopal Law, BIICL
Miss J. Clarke-Smith Personal Assistant to the Director, BIICL

Mr. W.D. Conolly Partner, Hedleys, London

Mr. T.H. Donaldson Vice President, Morgan Guaranty Trust Company of

New York, London

Mr., G.C. Enlers Partner, Edward Thomas Collins & Son and Thornton
Bzker & Co., Bristol

./ ‘/ Mr. G.T. Ehlers Partner, Edward Thomas Collins & Son and Thornton
Baker & Co., Bristol '

Mr. L.J. Errington Company Affairs Directorate, Confederation of British
Industry, London

v/Mr. J.H. Farrar Senior Lecturer in Law, University of Bristol
V/(-Mr. I.F. Fletcher Lecturer in Law, University College of Wales,Aberystwyth
Mr. P.R.N. Fowler Barclays Bank Group,EREC Legal Affairs Section, london

\//érofessor S.N. Frommel Reader in Law, City of London Polytechnic

Mr. P.N. Gerrard Partner, Lovell, White & King, london
Mr, J.8. Gillies 7 Chartered Accountant, Whinney Murray & Co., London
Mr. D. Grzham Barrister, London (Member of the Cork Advisory Committee)

" cont/



Mr. 8. Guthrie-Brown

‘Mr. P. Houyoux

Mr., Registrar J.M Hunter

Mr. Muir Hunter, QC
Professor ¥,.G, Jacobs
Professor A.D. Lawton

My, J. DM, Lew

s/ﬁr. H.H, Marshall,CMG

Mr, D.J, McNeil ¥.S.
Mr. D.L, Morgan

Mr. D.St. C. Morgan
Mr, C. Morris

Mr. W.A.R, Mutch

Miss S. Nicholas

V/Eady Oliver

Mr. A. Parry

Mr. J.H. Pollard

Mr. F.R.Ryder '

MI'- S.Do Samwell

Mr. J.P, Schmidt

-2 -

Solicitor, Lovell, White & King, London

Belgian Advocate; Research Student, Trinity College,

Cambridge

Bankruptey Registrar, Northern Ireland (Member of
Cork Advisory Committee)

the

Queen's Counsel, London (Member of the Cork Advisory

Committee)

Professor of Buropean Law, King's College, University

of London

Barrister; Professor of Civil law, Queen's University,

Belfast

Research Fellow, City of London Polytechnic

Deputy Director, British Institute of International

and Comparative Law
Council_Member, Law Society of Scotland
Partner, Alfred Tooke & Co., London
Commercial Relations Officer, States of Jersey, C,

Partner, Touche Ross & Co., London

Law Secretary, Bank of Scotland, Edinburgh

L

Legal Editor/Buropean Community Law, Sweet & Maxwell Ltd.,

London

Lecturer in Company Law, City of London Polytechni

- Assistant Legal Adviser, Foreign and Commonwealth

Office, London
Secretary, Reed Group Ltd., London

Group International Legal Adviser, Midland Bank It
London

Partner, Josolyne Layton-Bennett & Co., London

c

d.,

Attorney, University Assistant, Institut fiir Inter-

nationales und Auslidndisches Privatrecht, Cologne

cont/



Professor K.R.Simmonds
\/ﬂf. D. Suéarman
Vyr. J. Sutherland
v Dr. d. Thieme
V/Mr. J.H. Thompson
L/ﬂr. D;E.F. Vickers

Mr., G,A, Weiss

Mrs . J' Welch
Mr., M.C, Withall

Mr. R,Wilson

-3 -

Director, British Institute of International and
Comparative Law; Visiting Professor in Inter-
national Law and European Law, Queen Mary College,
University of London

Lecturer in law, City of lLondon Polytechnic

Partner, McClure, Naismith; Brodie & Co., Glasgow
Research Assistant, Max-Planck-Institut, Hémburg
Head of Department of Law, City of London Polytechnic

Principal, Bonavis, london (W)

Partner, W.H. Cork, Gully & Co., London (Member of
the Cork Advisory Committee)

k'
Legal Adviser, Inter-Bank Research Organisation, lLondon

Partner, Thornton Baker & Co., London

Chartered Accountant, Whinney Murray & Co., London

** Applications received after 12.3.75 are not included in

thisg list
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THE BRITISE INSTITUTE OF INTERNATIONAL AND COMPARATIVE TAW

Colloguium
(0243

THE EEC DRAFT BANKRUPTCY CONVENTION

Prince Consort Suite, De Vere Hotel, Hyde Park Gate,

Kensington, London, WaB.
Friday, March 1k, 1975

PROGRAMME

REGISTRATION

18T SESSTON: OPENING PAPER - THE CONVENTION RE.EXAMINED

Spesker: MR. MUIR HUNTER, Q.C.

Chairmen: PROFESSOR K.R. SIMMONDS
(Director, British Institute of International
and Comparative Law)

COFFEE

OND SESSION: INFORMAT PRESENTATIONS ON:

1) THE POSITION TN SCOTS LA

Speaker: Either MR, D.J. McNEIL, w.8,
(Council Member, Law Society of
Scotland)

or MR. J, SUTHERLAND
(Partner, McClure, Naismith,
Brodie & Company)l

5) THE POSITION IN THE LAW OF NORTHERN IRELAND

Speaker: MR. REGISTRAR J.M. HUNTER
(Bankruptey Registrar, Northern Ireland)

Chairman: MR. MUIR HUNTER, Q.C.

TUNCH
(Cash bar facilities will be available before lunch)

ZRD SESSION: PANEL DISCUSSION

Panellists:  MR. F.R. RYDER
(Group International Legal Adviser,
Midland Bank Limited)

MR. G.A. WEISS ~
(Partner, W.H. Cork, Gully & Company)

Chairman: MR. MUIR HUNTER, Q.C.

TEA

CLOSE OF MEETING

* Members of the Cork Advisory Committee

coCoo
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Colloquium
on

THFE EEC DRAFT BANKRUPTCY CONVENTION

to be held in the Prince Consort Suite of the De Vere Hotel,
Hyde Park Gate, London, W.8., on Friday, March 14, 1975, from
10 a.m. to 5 p.nm.

This Colloguium has been arranged at short notice by the Institute
in order to give participants an opportunity of considering and discussing
the Consultative Paper issued in November, 1974, by the Department of Trade
Advisory Committee ("The Cork Committee™) which was set up to consider the
terms of the EEC Bankruptey Convention and to advise ... upon the effect of
the implications of the Convention ... and to recommend such modifications

as the Committee considered necessary and practicable.

The Colloquium will be introduced by MR. MUIR HUNTER, GC, a member of
the Cork Committee, who will speak on the principal innovations contained
in the Draft Convention and the consequent changes in English law that will
be involved. There will be, in the other morning sessions, a contribution
outlining the speciai problems for Scots law and a contribution illustrating
how certain of the concepts (in particular that of the cessation of payment )
underlying the Draft Convention operate in existing European law. The after-
noon session will be devoted to a Panel Discussion in which specialists in
related bankruptey and accountancy problems will take rart as well as the

contributors of papers in the morning sessions.

Applications for places at this Colloguium should be made as soon as
pogsible to the Institute on the attached form.  All applications will be
acknowledged and a detailed Programme sent.
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BROAD LINES CF THE EEC DRAFT CONVENTION ON BANKRUPTCY
by Mr. Jean NOEL
Judge at the French Supreme Court of Appeal,

Chairman of the Committee of Experts.

Ladies and Gentlemen

Allow me first of all to thank Professor HESER, who so competently:

organised and arranged the chairing of this symposium, for being so

kind as to invite the Chairman of the Group of Experts which has .
completed the drﬁft convention on bankruptcy, winding-up, arrangements,

“compositions and similar proceedings, but whose work, alas, is far

from being completed.

As extensive as this draft is, I would not wish to subjJect you, at

least by way of its length, to too harsh an ordeal. I think in fact
that the most fruitful part of this meeting will come in the exchange of
views which is to follow and that in the presence of so many

well-informed persons I, in particular, will have much to learn.

I shall not burden my subject with remarks on the progress of our work
undertake%ZfL : the framework of Article 220 of the Treaty of Rome.

I must point out however that the Grpup of Experts which, under the
direction 6f theVSecretary éf State Mr, BULOW, to whom I could not ﬁay
too great a tribute, has drawn up the convention on the jurisdiction
and enforcement of decisions in e¢ivil and coﬁmercial matters, referred

to as the "general convention', felt that it had to deal in a separate

text w:|.th *hesﬂaed?of bapkruptcy and .sum.{ar f?mcvzedmds : L

(Egis decision was not dictated solely by the
- desire not to delay the conclusion of the general conmvention.
‘ Eaaentiallj a collective procedure, bankruptcy presented many specific

problems requiring particular examination and possibly the involvement



of specialists. That the task thus given  us has not been entirely

~ a simple one, the time which we have had to devote to it would bear

sufficient witness.

As the general convention came into force some monthe ago, I, for ny

part, have only to place before you a simple draft.

This draft has admittedly gone through what was a long initisl stage.

The States then members of the Community, the Six, to whom it was sent,

submitted their comments. These were many and 1nterest1ng but they do’
«x&&uﬁj .

nos(appear . to call into question the basic provisions on which

it had been possible to reach an agreement at expert level. Except

- “on one question,rﬁMuﬁekE;very important, and this concerns the persons

managing a firm or cdmpany. We cannot hide the fact that this, with

the reservation of title, is one of the stumbling blocks of our

convention.

The Group of Experts, however, would, it seems to me, have been able to
arrive fairly quickly at a definitive <dition of the draft,if in the
meantime we had not had to record the entry of three new partners into

the Community, an eminently fortunate event for Europe,

It goes without saying that theseAnew members may quite legitimately

have different views on the principle which we have adopted without them.

In any event, the characteristicas of their laws which we shall have to

take into account, will require fresh thought.

So our draft, as you know it, is not so much fﬂ an established fact in
. V4 .

the discussions now in progress, as a working instrument.

I would only hope that the solutions at which we had arrived will seem
sufficiently satisfactory to receive to = very.;arga extent the
approval of all.



Scope
What are the broad lines of this draft? First of all what is its scope?

-When we speak of "bankruptcy")except vhere thqré is indication to the
contrary'this is a generic term which covers the collective legal
procedures of liquidation and distribution: Jh4i£;b3 in Belgium,

ullquldatloncias‘ﬂens in France, for example, the institution existing

in each of the Member States with, of course, varying rules. Our
draft naturally applies to those procedures, whether they relate to

 traders or non-traders, natural persons or legal persons.

. But in each of our countries, we have under various forms equally
collective procedures which, on the basis of the cessét;on of payments
or a related concept and involving intervention by the legal authorify.
have the effect QF'stagiqs'-process by individual creditors and result
either in supervzslon of the debtor, or in the reduction of his
11ab111tles s0 a8 to safeguard the undertaking, or even, in the final

analysis, in the realisation of the assets.

It was not a question of isolating ) "bankruptc& in the striet senge, -
which ie the extreme solutioq’from the range of more-flexible measures
intended to aveoid this. Conseguently we have had to include the latter;
But owing to their #ariety of forms in the different States we thought

. iﬁzﬁise to limit ourselves to gifing a genera; definition of them. We
have drawn up & list of them in a protocol, dnd Hvs .. o

b oS
will have to bngs snnpls andlswlfthas possible.

All the procedures not referred to are excluded and will fall within

the scope of the General Gonvehtion.

Certain undertakings are, in the majority of our countries or only in
some, subject to esystems which tend to avoid their liquidation and

involve the administrative authority. This is the case in insurance
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which, ithmﬂ‘affirmed,'?Swto form the subject of special directives.

Our draft excludes them from the scope of the convention., In the case

. of other'undertakings specifiéd. the exclusion would only be partial

since it is limited to the territory of the States where they form the

‘subject of a separate, largely administrative procedure.

Finally, and this concerns more especially the "liquidazione coatta .
administrativa" in ’ Ttelian law which involves an administrative
phase and a legal phase, the convention would only come into play at .

the legal phase.

\_ These restrictions which weaken the scope of the draft and which will

ionly'serve to create difficulties, are they really justified? This

is a question which may continue to be asked.

Unity of the Bankruptcy

The “ommittee of Experts with, I eay again, the Secretary of State,
Mr. BULOW, in the chair, made a basic choice from the outset.

Sensitive to the criticism advanced by the genéral body of docﬁrine of -
the system of multiple bankrupicies occurfing in_differenf countries,

the disadvantages of which are known all too well, it.adopted-the

| principle of a single bankruptcy having its effects in all the Member

States.

This was an.ambitioua choice, I admit that the size and difficulties
of the task would have made me, personally, hesitate in spite of all
the advantages of the solution adopted. But when I began to take part
in this work, the decision had already been taken. Theré was nothing |
to do but to implement it. Admittedly, there were in existence,

important studies and known drafts on the subject. In practise however



the case law pertaining to bankruptcies having international
implications and to existing bilatéral conventions was of little help
to us and we quickly became comr:.nced thaizaj e single bankruptcy

" represented a desirable aim and the proper solution for the future,

the disparities in our national laws, traditions and régctiona would be
difficult ohstacles to surmount. I say timt, not by way of
introductory remarks, but in order to Justify the 1ength of a text

whose development kos Bze,m surpr:u.ema

', To speak of the single bankruptcy is to raise three problems at once:

the jurisdiction, the proceedings to be followed, the law applicable.

Jurlsdictlon

A single bankruptcy may only be opened and Pu.l’Sued by a single court.

uﬂSd-td‘tm .
This led us to lay down regulat:.ons for direct ‘( ‘that is to

designate the State in which the bankruptcy should be declared. Without
going further however; without having to choose from among the courts
of the country responsible. Therefore direct-.'but generaljufﬁJtCﬁm. In
fact we took every care insofar as possible, and this was a constant

'_ concern which you will find throughout our draft, not to tamper
needlessly with:the. legal organisation and rules of procedure of each

Stateo

You will note however, that in order to determlne the elements in that
\]\U\Sd.ld‘lbﬂ

rh.rect‘ hfe could not refer to the national laws which showed
dissimiiaiities. We had to .find a common criterion, all the more aince
we could not distinguish in this respect between traders and non-
traders, a distinction ':nog:;j"'unknown to Netherlands law. It is in

this way that we were led ‘to 'ado;)t the centre of administration,

e o r——————— ]
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defined as being the place where the debtor usually manages his main
activities. It does not appear that this concept, which synthesises

the main points of the national laws’which for all that are not greatly
at variance, will tend to give rise to great difficulties in practise.

In the case of companies, except where there is proof to the contrary,

this will be the registered office. The centre of administration must

be a single one if we leave out the possible birth of multi-headed .

monsters which(would constitute) companies with multiple office 7 The

single centre therefore is easy to identify in the vast majority of

cases. But this centre may be outside the Communit&. For fear of

', creating what would have. appeared in several Statee as an unacceptable

legal void, we had, in this case, to refer to other points of contact

in order to determine the jurisdiction. The courts of the country

where an establishment_exista[will be able to give judgemeﬁi]and by

that we mean signs of permanent activityl You will find these terms

gomewhat vague. This is because we wanted a broad concept capable of
carrying a wide meaning.- Also, and this reason would be sufficient,
we did not menage to define the establishment which for my part, I in
no way regret. But our draft is capable, of improvement and this

' I.mrmve"\eaf- O.bou.bo ;
symposium may bringﬂudx " - Defined or not, establishments may be

multiple. Hence the possibility of competing jurisdictions.

In the absence of an establishment, it will atill be possible for the

- bankruptcy to be declared in accordance with the national iaw of each-

of the i‘Member States. Then, the interhal provisions, often criticised
particularly by fhe suppor£ers of the universality of the bankruptcy,

will again take effect: existence of asséts, article 14 of our French
Civil Code, “'.‘:O'I‘ Qv an - the exiatence of debts. Our Si_:ates or some

of them at least, did not wish to be disarmed in the face of certain’



situations, without doubt exceptional, but which fully justify recourse
to collective proceedings. It might perhaps be thought that our ideas

express a European nationalism. Why not? And we know full well that

the truly universal bankruptcy is only a dreém.

The residual applications of the national law may also give rise,

however rare they should be, to conflicts of jurisdiction.

I will pass over the difficulties arising from a transfer of centre or

i .
establishment and substitutions o ohanges of proceedings, a tiguidation
Hleg kmmnﬁ udciaife )

des bnns " . replacing a/\ %« in France for example. I shall

only point out that a risk of conflicts exists there again,

1Hore notable 1t seems to me is the derogatlontdhadunui our'rules

of jurxsd1ction in respect of members having joint and several lisbility
for the debts of the firm and the persons directing or managing a

bankrupt firm or company.

-

Ve considered that the courts in the country where the bankruptcy of -

v \O the firm or company was declared must have jurisdiction in the
P A '
- consecutive bankruptcy of members of firms having joint and several

liability, at least if the law of that country permits. We shall
thus manage by way of the rules of general indirect Jurisdiction to
maintain, in fact, the jurisdiction already given in some laws to the
company bankruptcy court, Accopdiﬁg to the French concept everything
callarfor such a solution and, personally, I cannot bring myself to
‘_admit that the laws having a different conqépt are satisfactory. But

we are touching on questions on which our legal systems most conflict.

You are aware that the French law has tended in practice not to let
pass without financial sanction the actions of persons directing or

ﬁanasing_a firm or company who have led théir compahy to ruin, often



without becoming any poorer themselves. The fear of scandal is

sometimes the legislator's great inspiration. Without going into more
detail 'since the subject will be dealt with by Mr. Lemontey, I shall

merely ndte thaﬁ the Convention based.on French law, Belgian éﬁdl

to a certain extent Italian case law has Sf%;up.‘wq;: what is

currently although improperly called the extension of bankruptcy.

There again, it seemed to us that jurisdictionrto de&lare the bankruptey

of persons directing or managing a company must fall to the company

bankruptey couft,diaregarding the place in which they have their , -

personal centre of administration. .I did not expect our draft to be
\;uncontested. The volume of criticism raised in some economic circles‘:.
would lead me fo believe that we were not mistaken regarding its

. effectiveness.

In the case of bankruptcy it is not permitted to choose one's judge.
The court to which application is made will have to review its
 jurisdiction. This is all the more necessary since the convention -~

makes the legalrpouer dependent upon.the_jufiadiction..
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It can therefore be reckoned that the courts which will declare
bankruptcies will have full jurisdiction in accordance with the

proposed regulationa.

This will reduce the number of conflicts. They will still be possible

however.

It is at the stage of recognitipn“df decisions'thaf we have mainly

tried to resolve them.

In the case of conflicting claims, by laying down two fules : ;
first of all that on the jierarchy of jurisdictions. A;ﬁmhkﬁwnt

based on the existence of the centre of administration must take

“precedence over a Judaemen‘t bc.&‘oadm  the existence of an establish-

ment. And in its turn the latter takes precedence over the opening

of a bankruptcy pursuant to the national law, but what if the

"~ jurisdictions rank equally? Then, and this is our second r\dﬁu

the\fx4jedmntgiven first will alone be recognised and will, alone,

tak¢§}~s“éffect;' Doubtless an arbitrary and simplistic solution)but

. effective. The delaying tactics on jurisdiction are one of the weak

spots of the proceedings. In the case of bankruptcy, it is important,

more than elsewhere, to avoid the means of causing delay. A single

Juﬁsenumtwill therefore become operative, even in 'q. country of the

':Community where any other;juqﬂmﬁwmgyhich will be null and void,would

7
have intervened.

Conflicting disclaimers should be very rare. We reckoned that it

_might suffice to prohibit a court from disclaiming its jurisdiction '

on the grounds that there exist bases of jursidiction which the Court

of another State refuses to recognise,

Of course the edifice which we have created is not perfect. It could

not be eince at present there exists no international court to refer

cases, We might therefofe'cqntemplate giving Jurisdiction for this

A'ﬁ_ -(i
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But just let us (_c';nSIder. f{F it is a question of speaking in

§
o

‘purpose to a high international court, the Court of Luxembdurg,.né#’ﬁ&'

meahen names..

Jaw | _
termzz, that is of imposing a uniform interpretation of our convention,

most certainly)‘@owever, on c°nditionﬁhat' the cases referred to that
Court are strictly limited: ' so as not to create for the parties a

fresh interlocutory plea which would delight mala fide litigants..

Procedure of the bankruptey '

I will not enlarge on the actual prbcedure. 'The Court must apply its

' own law and we could not contemplate grafting on to the national laws

a common special procpdure'which would have been difficult to integrate,

That would not have been realistic.

" I shall go so far as to éay this is not desirable at present. I shall

explain. The slowness af the procedure involves consideraﬁle losses
of assets. The creditors are deprived for too iong'of what might
finally ﬁe'reSFored to them. When we get on to distributions which
will be, in actual value, the sums recovered by the liquidator, it is
perhaps not .going too far to suggest that in a'general way, the
creditors are no less deprived by the length of the procedure than by

the actions of their debtor. 'One would have to be absolutely

 convinced of that however. Yes, in economic affairs and particularly

so in the case of bankruptcies, one must opt fof swift proceedings.
One might fear errors, that is injusticée. but the present system in
various States,‘from which I cannot exclude France, in fact creates
genergi injustice, that is confusion which is to everybody's
disadvantage. Between this confusion and.the specific risks of
unsatisfactory decisions, let everyone, like Goethe, take his cho%ce.'

All that one cén say is that the time has not yet come for exacting

solutionas which would disturb the quietude of the legal experts.

(O
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Applicable law

Determining the applicable law presented us with problems of a

different magnitude.

One ambiguity, which is not in your minds, must here bf dispelled.
When in quallfylng our draft we speak of "Eurﬂggan bankruptcy" this is
only an approximation. If our bankruptcy is q;o have its effects in the
territories of the Member States, and it is in this respect that it is
European, it nevertheless remains that we ﬁave in no way drawn up:a

common law on the cases for opening and the effects of the bankruptcy.

Y The task would have been far too great. Our work, you will have noted,
has nét moved quickly. But how long would it have taken, how many
.generations of experts would have worn themselves oﬁy?in order to get

a single collective procedure fitting into the national laws, adopted
by all thé States of the Community concerning the whole body of the law
and particularly that on obligations and on: companies. Eﬁithermqre we
would not have been able to resfrict ourselves to bankruptcy in the
strlct sense, we should still have had:to estab11sh one or more
procedures 1ntended, la.ke the[eﬂhmutd“dm@rg. and the arrangenent or
composition, to ensure. under legal auperfiaion, that thecﬂoaﬂs of
' greditors are n1e& ‘%, whilst at the same time facilitating the

5

survival of the undertaking.

Now, from all sides, we are urged to succeed.

How‘ever,‘“this- task, \from -Ql_lich we }bFftmfﬂd, mst be viewed parallel
to-an approximation if not a unification of patrimonial law. This will
be work for the future. Let us only hope that th~ hecessary work;
benefiting-from developments already madé, will.finally quicken as is’

said of the course of history.

For the moment, it is the measures laid down in each State which will

'continue to be taken by the national courts. It is theflaw

Bl
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which will continue,ﬁbuﬂqu"derogation, to define the cases for,

Just
opening and the effects of the bankruptcilas it determlnes the

procedure to be followed. As a ba51c rule therefore the law on

bankruptey is applied with its own system of conflicts.

i

But this simple;ané,from a theoretical point of vie5 normal solution

would be bound to cause many.serious difficulties.

We hod to guﬁrantee thé security of transactions and to make it so that
“foreign" bankruptcies fit smoothly into each national system. We also
had to avoid alarming disparities. The law on bankrﬁpfcy'will depend on
-the court which has jurisdiction. Now the rules of jurisdiction cannot
preclude a degree of uncertainty. Let us imagine the case where an .
undertaking has its centre of édministration outéide the Community and
éstahliahmenta in more than one country of Ehe Community. Let us also
consider the transfer of the centre. Steps hu.d."a be taken to avoid the
rights of creditors and third partiesvbeing subject to theséﬂ;iaks.

Two solutions were open to us.

To lay down fﬁlas of'ébnflicf in order to arrive at qomparaﬁle
solutions. Hﬁere the basic law differed too much, to unify the
legislation bj means of uniform laws. VMr. LEMONTEY will present these
. to you. I will only say that these form a vital part of our draft and
that if, in the end, they weré not to be accepted at 1eas£ in their
#s@nhalform= by all the Member States, the concluding of a convention

would seem to me to be greatly jeopardised.

In order to ﬁssess-the effect of these new provisions, whether in reg&rqﬁ
to jurisdictioanﬁLles of conflict'and not only to common laws, one must
not fail to appreciate the real scope of the draft. Our text is in no .
way restricfed to bankruptcies having possible intérnational_implications.

It will apply to all bankruptcies. At the outset, it is not always

)
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possible, far from it, to know whether an international aspect will
ariset assets, creditors, persons having entered into a contract with

- the debtor. There was no question of creating two typés of bankruptcy,

. the bankruptcy for domestic use and the exportable bankruptcy. It

N

would, indeed, have been unreasonable to alter the applicable law
because of the appearance of originally unknown elements and to submit

the same bankruptcy to two successive sets of regulations;

Opening of the bénkrupth

With regard to the circumstances necessary for opening a ﬁankruptcy;

our respective laws '‘are fairly close and the ca}s;l law solutions

‘sufficiently similar for the application of the ;aﬁ f e to be
) .

acceptable. N.‘everi-keles we had to concern ourselves with non-traders

.and "piccoli imprenditori" who in.somé‘couhtries are not subject to

collective proceedings and remain dependent upon the unorganised system

of insolvency. . h e

Effects of the bankruptey

The cessation of the debtor's power to deal with his property, the
staying of process by individual c¢reditors which éée the essential ﬁart
of the bankrﬁptcy did not present any difficulties worthy Qf_note‘other
than to mention the problem poséd by the German law under thch future

assets do not form part of the assets of the bankruptcy.

T shall say no more about the powers of the authorities administering

the bankruptcy nor of the forms of realisation and (shall 1im193n‘ this

‘chaptea(;;—femarks’jbrihe effects of the bankruptcy as againsthcreditors

and third parties. .

Advertisement

In our various countries, bankruptcy immediately produces an erga omnes

effect = as soon as it is declared it is reckoned to be known. Gowld

13
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this presumption, which is not everywhere absolute, be extended without
safeguards to the territories of Member States other than that of the

place where the bankruptcy was opened? The Committee of Experts

decided that it was necessary to protect bona fide third pérties. An

advertisement, still optional, in the Official Journal of the Communities

1

will inform them. Acts done by them before the expiry of a peried

fuming from the date of publication will remain \bhd as-against the

~ general body of creditors. Unless the third parties knew or ought

reasonably to have known of the bankruptcy.

This is obviously a complication and may prejudice the effectiveness

“af bankruptcies. But it was not thought acceptable to expose third

parties to undue SheeKs "

A single bankruptcy - realisation of the assets - distribution among

all the feqogniaed creditorss fine amims and much progress.

Only)things are not so simple and our Committee found itself confronted.- 2
by the formidsble, some said insoluble problem of preferential rights.
General preferences, gecured righté and special preférences, which
includes thé legal mortgage of the married woman br of the married

couple, qualification, sub ject-matter, extent, ranking,

It quickly became apparent that on these various points the law on

bankruptcy could not be applied.

We started from three observations:

- In the case of secured rights and special preferences - and we'coulﬁ
take the existing doctrine and case law as our base, it seemed |
‘impossible not to apply the law of the.place where the propertyris'.“

situated.

4
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- Some general preferences - such as those of the Revenue authorities
“are not exportable as our laws stand. They are only imposed on assets 'f;

located in the national territory.

- A ranking could not be established from several lavs.

From this we therefore arrived logically at a general application of

the law of the place where the property is situsted. This was, after

8all, to retain the present solutions, but by an appreciable infringement
of the principle of applying the lex fori and also, to a certian ~
extent ,of the unity of the bankruptcy. A very limited infringément
admittedly, only affecting the distribution of the assets but an
undeniable complication. We have created (1 was going to say quite
pimply) fictitious local assets-pools for calculgtion purposes, After
determination of the assets in each of the national te:ritoiies, we
pr0po§e to bfiﬁg the_nationai'laws into play to determine thé preferences

to be adopted, and whether they are special or general prefefences, to fix

- the subject-matter and the extent and to undertake their ranking.

Hg then considered methods of distribution in those cases, which will
be normal, where the same preference exists in various countriea;for
differing amounts, I do not wish to dwell on these methods of

distribution vhich we are to review.

To get back to the principles - which will no doubt be of greatest
interest to you - it is worth pointing out that the dreditors
benefiting from a gemeral preferénce will be able, where that preference

is not atrictly territorial in nature, to invoke in each local assets~pool :

. preference laid down by the national law without that 1eadihg however

to their being gfanted more than the maximuﬁ.guaranteed by the most

. . * - e .
generous laws This will apply for paid workers who, in‘( local assets=pool

will benefit from the general preferoncéloitablished by

' .

the local law. This

1
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is one result uortﬁsof note,

Of course, these provisions on preferences which I have drawn attention;..-:

S .
to have not awakened the enthusizr of our Committee and I may say that

we have nome of the love befitting authors. There as elsewhere, we

remain open to any suggestion. But so far, if I leave out the field of
methods of distrubution with regard to prqferences which apply |
under several local assets-pools, we have received no constructive

ariticism, We are still askers,

Current Contracts

Escaping now from the bleak field of preferences, and in order not to

\=misa out too much, I shall examine, very briefly, some aspects of the

effects of the bankruptcy on current contracts.

With regard to the contract of employment, we agreed, mainly for social
ressons, not to apply the local bankruptcy law, but the law governing

the contract., It is the latter, in its provisions relatihh to_bankru?tcy,
:& they exist or failing which in ite common law provisions, which will =
state whether and how the liquidator may terminate thercontract and the ,'
wages and allowances which he is to pay out. The law on bankruptcy will

again become appiicable, as such} only where the law governing the

" contract of employment is not tat of a Contracting State.

In the case of leases of immovable property and leases of hiring of
movenble property which is required to be registered, we bring into play,
at any rate in order to determine the effects of the bankruptcy, the ‘y

law of the place where the property is situated.

Although this solution may have seemed questionable in the case of property
which is required to be registered, for immovable property, the |
regulations on ;easealﬁbf rural property'and those relating to premises |
for professional use of habitation are too closely connected with public

policy and too tightly bound up with the #foal status to be rules other

than in accordance with the provisions of the'ilocdl law,

16



It seems to be the same with the effects of the Sankruptcy on

sales of immovesble property although this point is not explicitly
stated in the draft.

With regard to salés of moveﬁble property we adopted an orignal solution
by making a distinction between whether the sales was concluded with the
centre of administration or with a branch. In the first case the law

of the place where the centre is 16cated. in effect the bankruptcy law,

will apply.. In the second case, the law relating to the establishment will'

apply, even if the bankruptcy has been opéned in another country. This

solution for which some delegations showed a particular preference is

-ihdicative of the desire to guarantee the security of transactionse, it

being possible for the contracting parties to envisage the consequences of

" any bankruptcy.

If the ealqﬁ was concluded with a centre of administration or a branch
situatﬁd outsaide the Community, the law on bankruptcy again takes

effect,

- I would add that Mr Lemontey will also have something to say to you

~ about the effects of bankruptcy on contracts of sales

Recognition and Enforcement of Judgements
Ladies and Gentleman, in the last part of‘this exposé/I shall quickly

go over the proposed solutions for fhe recognition and enforcement of

bankruptcy judgemeﬁte without touching on the recognition of judgements

. given in bankruptcy cases - by way, for example, of the vis attractiva

concursus -. judgements for which the proposed regulations were very
seriously brought into question and which it wss proposed should be

subnitted to the general convention.

According to our draft, bankruptcy judgements, and by this we mean those
opening proceedings whether it is an actual bankruptcy or a comparable

process, together with those given in the course of the proceedings -

angpproval of an arrangement for exampley all these

I?-



-

judgements are recognised and take full legal effect - without any

formality and therefore without exequatur.

This is, at least in its substance, an innovation with seemed to us

deairable.

‘ idle | ,
Ve had at all costs to avoii(time,_ . The debtor, whose bankcuptey
is opened inow Member State, must not be given . freedom to exercise

his ingenuity in the other couhtries, to conceal his assets there or to
. o ,
create fresh liabilities. Many third partiﬁzﬁ _ . among those who

~

ko?penfhbeinformed. would be aofely tenpted.

‘| Besides against whom should the judgement be enforced? ' The debtor
ﬁay be indifferent or may conkest systematically. The third parties
‘concerned? A series of costiy and tiﬁe-conauming actions would be
necessary. Infringement of the.unity of the bankruptcy might be

flagrant.
What else is there to be examined?

- Observance of the rules of jurisdiction? We attempted to lay down
detailed regulafiona allowing this sﬁpervision, also excluded by the
generﬁl convention, to be set aside. Their %vz:fual répudiation would
give rise to the proceedings laid down by thj(;;w R s Which

is sufficient.

LY

- That the decésion is well founded? Basic]ékg@pﬁj is also rejected
by the general convention which in this follows the modern doctrine.
In a convention which advocates full mutual confidence in the laws and
courts of other signatory States, the solution is forced upon us. The
only remaining alternative waes the violation of the rlghts of defence’

and the infringement of the public policy of the - : country&okenz e
bnnkuﬂpk? M:éena cﬁnﬁhfged '

We thought that the possibility of bringing an action to challenge the

- bankruptcy would constitute a perhaps necessary but in any event sufficient

safeguard. . | ' R
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