Preliminary Meeting of the BEC Bankruptcey Convention Advigory Comzittec

Held on Monday 13th August, 1973 at 2.30 pm at Gavrelle House - 2-14 Jurhiil

Row, London BEC1.

Present: K R Cork (Chairman)
PH Armou¥
JPE: ) C L Dodd |
- N M Hunter ;
TH Traylér (Secretary)

In attendance:

¢ A Taylor (Inspector General, Bankruptcy and Companies Ligquidation;
E G Hafpeﬁ (Deputy Inspector General)

W Armstrong {Principal Bankruptey Clerk)

Mr Taylor gave a suémary of events leading to the setting up of the iAdvisory
Committee and explained its terms of reference. He indicated that there was
already.a big measure of‘agreement, albeit with certain reservations, bvetween the
original six EXEC membersiand we were faced, therefore, with some degree of
unanimity.. MrrTaylo%ielsb explained that in additidn to advising the DTI, the

Committee's task would be in the nature of a public relations exercise, bringing

material parts of the épﬂvention to the attentlon of wvarious interested organisa
tions and obtaining theiﬁgviews. In this connection he was setting up a working
party within the Civil Service in parallel with the Advisory Committee, to discuss

the Conventlion with suohidcpartmaﬁ}%gﬁﬁ the Board of Inland Revenue.

i
2. There followed a general discussion, from which the following points of

agreement emerged:-

(1) The Committee would aim to meet once a month initially and it was hoped
that a regular day each month could be agreed (such as "the last Thursday of

each month"). Hours #ould be from 1000 to 1300 and from 1415 to 1600,

.
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(2) A member unablel to attend = particular meeting_should consider

sending a substituteéwith any papers which might beirequircd at that
meeting. ‘ ?

(3) The Conference Room in Gavrelle IHouse was considered suitable for the

Committee's meetings; ineluding those at which représentatives of interested

" organisations were being interviewed.

{43 There was no objection to the electronic recording of the Committée‘s
proceedings for the purposes of the compilation of éecords and of the
subsequent Report, supplemented when necessary by a verbatim writer, sﬁch as
when ,evidence was‘being'taken from represeﬁtatives of interested

organisations,

(5) A draft programme for the following meeting would be agreed before the

close of each meeting.

(6) No time scale had been set but it was anticipated that the task con-

fronting the Committee would take about a year to complete,

(7) It was left to the Chairman and Secretary to write to a small number of
organisations who will be particularly interested in the Convention and who
may wish to set up their own internal working parties to onsider it, before
giving evidence to the Committee., A full list_of other oxrganisations ﬁo be

approached and method(s) of approach will be considered at the next meeting.

(8) Any changes in the Convention or in its interpretation by other EB
States which came to the attention of the Inspector -General would be passed

cn to the committee.§

(9) The Chairman asked that members read through the Convention, Mr

Muir Hunter's Opinioﬁ and associated papers, and prepare schedules of -

_important items requiring discussion; schedules to include any items thought

to have been‘omitﬁedgfrom the Convention. The Schedules should be sent to the



Secretary by not Iater than 14th September 1973 so that a consolidaled

_schedule could be prepared for the next meeting.

(10) It was envisaged that the following matiers would be considered at
the next meeting:-
~ ) - {a) The scope of the Convention and the principle of 'Unity and

Universality' (Convention, Articles 1 and 2).

(b) Any majér difficulties with regard to Scottish law af'fect:ﬂng
(a} above. | . |

g.(c) The conSolidated schedule of imporﬁant?points, referred té
in (9) above. |
(d) A list of organlsatlons to he approached and the method of

approach.

N

3 The next meeting,fheing the first formal meeting of the Coﬁmittee, will
be held in the Conference Room, 2nd Floor, Gavrelle House, 2-14 Bunhill Row,

London EC1, at 1000 on- lhursday, 27th September 1973
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Cueant that the Conmities foul

o Bg;”jr“ﬂﬂY "”“V"‘mT”"'QDVISGEY-CCIL“LTEE

Report of the First Meetin~ held at Gavrelle House on 27th Saptertber, 1973

Presents K R Cork {Chairman) -

AR Anton
P H Armcur
P G E Avis

¢ L Dodd

v

¥V 5 Hunter
T H Traylor (aﬂCvetar r)
In atfendance: & 4 Weies (Messrs. W I Cori, Gully & Coa)
1e  The Chairran Oﬂenoa'*he meeting by referring to the Comnaittes's farms
of reference an” stressing the ptublic relations zasvect of the task; it was

essential that varicus interested associations and other bodies should feel that
they lad been given a fzir ueleng even if the Coumities did not asree with iheir

£

views or adopt their id

i

¢ would have %o ses a lot of peo;le, soie

w

of whom might have 1itfle useful ¢ say and thails :ight be timemwasting, but it

would ba hest to give them the ¢p ortunluv'of saying what u&ef wanted to Say.
] Ilk)

- Tig rthern Ireland was not represented on the Commitiee mut the C“: irman said th t
he went fo lefa { once 2 nonthy he ha2d glready *ﬂlh»d with lr. Rosistrar Hunier
and agreed him informed, chiain hig v1e.u,etc.; further, it -ad been

.

ooreed that lir. Rerﬂ“'rﬂ" Hunter would attend any meeiing at which nailers on

ch ke had strong vievws were being dizcussad.

il

2. . The Secretar

Ty
:¥T had heen to Brusse els

En)

Party Lad besn wet up undesz

from departments invercsted in fhe Dar Eﬁ'gtcd Conventione
3. The Chnirran guesticoned whethpr'tLe getting up of the Uorblnu rariy’

L -

fh
oy
@

wnetle to deal direct with sush =3 the Inland
Revernus, DISS, etc. o seel their visws and tc invii

- -

attend aefore the Committes. Eoth Le and other mewh

G

_ it e*ﬁn 1a1 tha$ the Commitise recelve such views
aCTICH q‘ tlon departisntal reprementatives, The se5 ctwry was asked to confirm that
:JVRQTnﬁi)( g Cormities de fres hapd in this matier.




.‘. g i . M
A The Cormitiee con ideréd'a'draft list'of ofnaniéations 1o be
a@sfcacbeﬂ for their views On +the Convention, wrich had been nre“ared by the
Secretarv. Mhe Chairman asked mhether the Brltlah Ba nkers‘Assoclation 1ncluaed
P ) ' merc hant hankers and My lulr ﬂunter aaid that those zarts of the drait Convention
. which déolt with'such as Bills of Excha ge regula ations were quite'cowﬂlex and
it was 1likely that t“e sorchant banks. would have strong views and be able to
help the Conmlttee- Fa thought thers was an as?s 001at10n called Inter Bank
ACTIOR - Rezearch.The ueuratﬂry was auved to rmke enqu1r¢eo about thig ard also to
SEORETARY gnguilre of the B B A as %o ghether they ﬂovered other than the clear ing banks.
5.: r Anton suﬂ"ested that the following'be approached for their viguss-
British Insurers Furcpean Cormittee
Pinance Houses Asmociation '
4.7.Trade Acsociction
Issuing Honseé Associatioﬁ_
London Discount srapliet Aszociatlon
Corvaittee of Lowdon Clearing ‘Banlers
Gormittes of Seottisn Clearing Banlers
Kational Aszociation of Loneylenders
Accountant . of the Court )
j- Scottisk Courts Administrafg¥L ,
t? Lord President of the QuarweY géssio%? {Courtezy letter only)
' . . Faculiy of Advoc1ueu ' '
Royal Taculty of Frocurators in Gllugow
Society of Writers to ths Signet
gheriffs' Assocl iaticn '
Geo The Chairman t%ouﬂ“t that sing® the Sheriffs were akin t¢ the Cout
Court Reglutraro, apﬁroaculng their asgbelation : right be unnecess 52Ty . He nlso
felt that we right approach 2 nucber/of the hodies along the 1ineSees" should.
Fou Loave anj sug;estions,.." g 5 those from Wion Ve wanted vieﬁa on speci
points would be asked o Unleay gunTiiteee'e .
STION , _ | . : : - :
2CRETA S Te e Dodd sugzgesied inclusicn of the Refail Con sortiug, and Mr AT
D I - referred to the Greoup of Accountants set up under I R 7 Hellyer o0 consider
ﬁ;j - e insolvency wat%ers.hr Axmour also pointed oub that the Stock Hxchanges Were
IEERS L now mersed under  the uo”blneﬂ Co"ﬁlttee of Steck X B “anges of Great Britain,

address Lendon 3tock HxchongCs

8. The queaulon cf a“pvoac 2ing individual banks W28 considered; thac
Chairman saild that sore Da nls, notably tie 1idland Ba r, had legal deparime

&
in'which-insolvency matters were under active considerations 1 Avis feld %

the B B A would certainly approach guch as ir F.Ryder of the Hidland Bank T
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2P rO“rlate systen to goverm this metter is the rpropsr law of the trust,'rathér than

<L

bankrusicy 1é‘ Thisg réa soning might be extended to the soecial caSe'of alirmentary
proviéion: 1n Scotland onLy the excess over a reasonable éliment_falls into the
bankrupt estate - 1913 Bet, s. 98. I% iS‘arﬁUablé that the validity of this provision
is for the law of tle trust rather taan the Laxi of the bankrupicy. The Convention
atterpts, thoush with a musber of exceptions, to secure that the effect of banlruptcy
upon. a variety of contract“ is governed by the law of bankrugtcy. This is true, for
exarple, of the cént“"ct of sale where tke relevant law, if the contract was not
concluded with a business egbubll hment of the banlkrupt, is the law of ths Dankruptby.
Clnarlj this co-1d operate hardship in relstien to a party who has contracfed.with a
view to another system of law. It has been held in Bngland thet a foreimn comzosition
contract does not diséharge a contract unlecs i3 cvoerates as a dischar~e under the
proper law of $he contraci (Seec lew Zealand Loan and llercantile Ageney Co. v.

. Ve
or ris n (1898) 4.C.349; Re Helson_(1918) 1 K.B.459; Cf. Gibb & Son v. Sociotd
Industriclle et Commerciale des ifetaux {1390) 25 Q.B.D.399). Article 3% (2). which

i

provides for clouses deferring of the passing of property in coniracis of gale to be
sovernad by the law of the State of the baniruptey ig tolerable only because a

provision immsdiately follows for a mniform substahtive rule pernmitting suca

clauses.,
(e) Per article 17 — claims as to the imvalidity of certain transactions carried
out by tie debtor du“lng thz period of relation bgc -~ even where such fransachions

relate to irroveables — shall be adjudicated uon only by the covrts of the State of

L

hankruptey. This provision hecomes worlable only because and to the extent thats

article 35 and articles 4 and 5 of Anne I provide a “ecies of uniform law relating

to the ei;ect of ”hdt-se would call "ratuluouu alienations and fraundulent preferences.
In at least one resneét, however, no uniform law is created. Article 34(2) prov1des
that the law of the state of tke barkruptey p“ocmeulnp“ shall doterrine 1o wh;t extent .
benefits conferred by votrinonial status and vif*ﬂ betwoen spouse are valid as

azainst the gensral body of creditorz. I sugspect tLat this proviaion : might cut

-t

right throusgh the new and growing body of mairimenial prozeriy law in gnfTMHd
{a) Creditors in this country could not effectively participate in the

administration of a foreirm administration. The rules relating fto the neeldings of
creditors in Zngland and Scotland pre-suppese that creditors who are feally
interested can attend in person or hy proxy. In relation to a foreirn adninistration
~with simllar rules such participation would be so expe.dive asz to he impracticable.
Mough the budinesé omicilé of & debior r=y be abroad the majority in mortier and.

value of his creditors may be in this countzy, and decisions in tke foreign

proceedings mlbnt not eff ect1vplj reflect the views of the majority.

(e) Although it ey not be insu;erably difficult for creditors in this couniry 1o
submit'claims to a foreis m 110L;d3u0r, it may be very difficult for him to

8- o | o
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adjudib T2 upcn “them adenuauely The creditor rﬁj write an ordinary letter in.his
own lansuage to the authoriti of tle state of ligq 1dat10n, whd are te orovide a
- translationg but the supportin; documents;woulﬁ.also require to be'traﬁslated,
and eﬁue¢1eﬂce 510ﬁo tﬁat.translatiCns.are not always hao“y. Tbe‘liquidafor,
morecver, may not be able to under tand adeouatelv the legzal hasis of tha elain,
‘and to appreciaté, fo:'exaﬁple, that it may have prescribed or otlsrwise he
unmaintainable under its progper 1¢J. Az if in reconnltlo of thls_difficulty-and-
in an effort 4o simplify the lxqu_datov‘s task, the Convention in sevaral caszes
proﬁides that the law to be : applied to the proof of certain debts is not their.
proper law, bui the law of ths state of the 110u1dat10ﬁ. This may te a natural .

consequence of the app lica tien of the principles of unity and universality but

H

Mo~ e e
cle;rle’ ead to 2ardshiv in individuzl cases.

() 3till rore serious, it would appear thei questlons relating to the
 admission of preferred debts and secured debts are to be determined by the
lquLdnuo*o_) if his views are d1“9u+ed by the coutts of the state of the
bﬁnkruatcv under arulole 17(5). 4n exception is made Ffor taxes, sdcial security
debts, and contracts of ermployment. Even with this nece sary excention the

provision seens ungaﬂlistic. How is a liquidator or court UnaccuUUOﬂod to English

P

or Scottish 1 &2l concertso adeougtelJ to deteriine in corplicated cases the
relative prloritj of secured rishis in English or Scots law?_Phe ropoaal is

gven rore queatloq ble when it is remembersd that in European syaters fo elrﬁ
law is. treuued a3 a queutﬂon of law and not of fact %o be proved by evidence.

”ﬁperlence‘SHOJ" that such determina io 8 are often n;c"uldeu.

(g).f Again in perfect harmony with the principle of unity end univers 1itj the’
liguidator is eupowered by article 28(1) %o exercise within the ferritories-of_alli
contréCting States the powers conferred uron hin by t'.e law of the siate of
%ankiuotcv This seenmy umrealistic. Article 32(1) fcr'exaﬁyle,.émpowers_the
11qu1dauor to take without furtler authorTuv these rrotective measures and .

disposals authoriged by that law, An imporiant ﬂrotec ive mezsure in France is
the 'saiszie provisoire‘ wmder which assets in dl““ute may be frozen to prevent
the holder divesting himself of them, ﬁe‘have analosous remédies in Scobland
inclﬁdins_inhibitions and arrestrent on thc dc“endenc g, but I understand'there is
no real analogue in Fnglond,., For ﬁgis 1500, the European Judsments Convention
a&miﬁs the-exﬁeﬁsion only of such r&ers for protective meésures as are compelent
“under the law of the country where it is sought to enforce them (Art. 24). In
The negokriations on that Comvention we ars to atterpt to make it clear that ocur
eourts would exercise. a discretion whetler or not +o enforce foreligm orders for

provective reasures. It is surely unrealistic to seek to go further in t1e

context of -the bankruptey Conveniion.

- L

() o In gener&l,'howeVer, tJe COWmlttee rust congider whether theJ accept that

L



a liguidator should exerciée-in Bhzland or in Scobland under‘érticle 28 all the
poﬁera he rossesses under the law of the state of'Bankru tCy. Sun“o°1ny that the
Toreisn systen authorised - as the WO*L_h Party on Banlkruptey arpointed ﬂy the
Scottish Law Coxnlsﬂloq sugzested a trusiee in bankruztcy should be aut;orlsed -
the liquidator tc_cite and examine without court order the wife and erployees of
.L'!.

Lie banmruﬁt dould this be acceptable in Ergland? I uoubu.lt - a8, I understand,

~dogs the Insolvency Service of the D.T.I.

13, - lIr Anton went on to say that although the Convention profesces to be

(BN

bazed upon the ur_r01ﬂles of unity ang universality, i% conatantly derogstes frem
them at poinis where their aprlication would lead to umnaceentable reaulis or

-Plarl "'anowallns. Illustratlon" were as Tollowg:-—

(a). Arte 9(1) and (2) in relation ¥o rersons wio may not be randered bamlorin

either.because th.y are small traders or not traders at all,

'(b) Arts. 13 and 14 in czoes where the law of the ba nlruptey does not admit

the bankru“* of'naruners or directors or ranarsers,
- . )

c Art. 17 (8) in relation %o the’ adri":ion of iaxes, sceial sccirity dehis
. b " iy

and debts arising from sonmtracts of vdrIOJnent

(a) Art, 16.(9) re: the termination of contracts of enplodhent auq leases of
irriovealbles., '
(e) Art, 21 (2) re de suopenulon of acivions where a Judﬂr nt 1 already.

bean given on tlhe m@rits.
(£) Art. 27 re: the efiect of b:nkruntc; on proieriy sublect to reu_st;atlon._

() Aru. 33 (3) re: certain property which by the lex situs is excluded fron

the assetls taken over.,
(1) Art. 36 re: t“e offect of ban P"u”tc on contracts of erployment,

(i) Art. 37 (1) (2)'re: leases of irmoveables, moveabler ~ubject to

Feglotration and frauchises or licenses relating 4o industrial roperty Ilb_vs.'

.(j) 40 and 48 re: ceneral rights cf treference,.

 (k) Art, 42 re: debts otﬁgr thmn civil and cor ”er01al debts

(1) :Aruu; 43 and 48 re: secured rlgqu, possessoryrlieﬁs,etc.'

(m)  4ri, 47 re: disgualifiéations and prefecturss.

(n) Aft. 56 re: tiwe application of rules of natural jus ice, public volicy,etc.
_(b) -Art.56(c) re: the conditions for instis ution of bankrupicy procesdin ngs,

Arts. &,9 and 56 (c) raigse a number of rroblems which reguire careful
consideraticon.

,‘1"
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(p) Art, 60 which provides for territorial banirruptcies after impeachmenﬁ
under art. 56 |
Hr -Anten thought that tﬁeoe derogations and exceptlonu Tron the principles of
unity and uh_vmrsalltj did not succeed in malking the Convention a workahle ones
ratier they pointed unn takably to The -need to consider the approPriateness

of the principles.

HOTE BY SECRETARY euwe ilr. Auton has since 1nformed me that he was working from
2 1970 translaticn of the Convention, and that some of the ahove rema rks ey

no longer be applicable in the ligkt of the 1973 translation.

14. o 1 Dodd said thnt le nad s certain amount of sympathy with the
principle of wnity of'bankruptcy but e could see difficulties in operating
under the draft Convention. He objected stronsly to the position wh \ere, becauss
the prlnclpal place of business was outgide tkis'country, but irresvective of
everytiing else, the bankruptey would be under ths law_of_séme other state.d

Telt that uwnifor:mity should be designed as far as possible Ho bring togatier

he laws of, say ‘Irance and this country.
'
15. ' Mr Avis could see -emny problenms for practical bankers re: credifors

in 2 Iorelgn bankrupiey. But having -ntﬂred the Coumon larket, could we new opt -

out of a bankrustey convention? If. not then sodehow we have fo becone a Paru of

It Armour said thaet e had 1itile D_add aiter mr Antrn Chut Dcrsongll he sawr
: 3 s

it as a question of size and by far the majority of bankrupicies were medium or

grall,

16. - Hr Muir Hunter pointed out that the new trenslation altered th
sense of some of the clauses in the Convention, but he wished to nmke thres
pointgs— .
(i) This is a politieal consequence 0 Jjoining the Common Market and
it is up to the Linister to decide on wiether there is to be a bankruptey
conventione
{i1) Hust.there not be common rules for business failures? (refersnce
the note to Merio 9 of the "iiir Hunter Oniaiond)
(iii) Ofcourse there are sacrifices te¢ de rmade — 211 have something te.

give and something to gain, There are not many big 1ntern“t10nal

insolvencies, but many with foreign-based assabs and claims, and we in this

K xL ® Aﬁﬁﬁsb_GLVLIised approach; the present syster in the Corrmmmnity is ruch vorse

vhan will be the case under tle Comvention. So really it is 2 case of
cemparing what is going to happen under the Convention with the existing

jungle of liquidations in Burope,

¥



17, : The_Chairman-agreed that ilr Antoh had made but é caze sgainst

e Cbﬁvention, but 2id not think he had rade a case for anyihing in place of
it. The present systexm is chaos and impossible. 99p bankrupteies have both

ke credltoro and assets in situ, so the existing system zoes on in S0 Tar as
they are concerped, and 1% are rulti-national. OF the latber about half are
bezically in this country and helf are where the creditors and/or the assets
are not in this country and in these, vnder the present system n, our creditors
often seem to have no rig-ts. In_the_%% wiere the assets are abroad, more
often than not thers ié a debenture, and 2 foreign receiver pays ocut th
preferentialzs — say under Duteh law - ani creditors in England and probably alsc
in‘Scotiand, are_alﬁays on o loser, 3Bu%, =aid the Chairman, the Convention .
‘would help and therefore 1o weuld prefer the Convention, éven in iis pvesent
form if we could not anend it, to the existing positicn. Havwn* enterad tihe
Cormz larket we want to enccqgge trading and this will be Lelped by.
re—assuring traders on their pesl ition re thé recovery of feoreisn dﬂ“ . The
'ar'ueﬂents apainst the Convention are in raspect of the relaulvely srnll

nuﬁLer of rmlti-national banlrupteies — the occasional ones.

18. . i Anton raplied . that he agreed nltl the views of the Chairmen
and Mr Muir Hunter. He wanted to see a Bankruptey Convention and could see the.
practlcal need for it. But the 'prcm].m—1 was not one of comparing t‘e present
Convention with the present position; we want the ro8t efficient Convention

as it will be w1tn us Tor a long tﬂne. He thounhit we should develop a scheme
from a different ﬂtartlnﬁ point as o3 Dosed to the pr1n01“79 of unity and
universality - tncv” tliis was not w1th1n the COﬁM1tte°'“ ezlisting terms of
reference, e pointed out that there was qg_}ggg}_gggg};gg@ggmuo enter this
Conventicn and he félt; therefofe, that we should re-nesotiate with the |
orizinal six for $he convention we want — ha L TT onisation of Judicial 1aw, ‘
harmonisation of classes and harmeonisation of the deflpltlvn laws of pracﬁical
bankruptey plus the rules of relation back . He thouzht we should first dea

o -

with <the qLes_ion of a Judicizl aduinisirator to detormine if a*perg@ﬂ was 1in

gtete of overall baniruptcy. Then we should conolder small trader preblens.
Ye should so design a Convention zs to start from the concepi of ove rall

equality of creditors, no matter wiere t“e' bes

19, . ¥Mr Avis azreed with the Chairmen's rerarks about 'the_99%', but

I 4

wondered whather the raotios wgould chense wiih the growdh of companies across
L . LJV

u’).

international barriers. Mr Dodd said $hat thers should be ne question of
condemhing the draft Conveniion willy nilly; he arreed with the principle of
uniformity; he agreed that the Cormitiee's Job was %0 seek 1o irzrove the

aft Conventlon, lr Armour aj ree a with 17 Dodd,. lfr luir Hunter asreed ithatl

né.t1o drauoh somen of the drazt Convenbtion wers indeed French_but pointed

9.



cut that 21l those conccrned with the draft wers banlmuptey experts. The

doctrlne of plurallty preue“tad zreat dif flculbles, also a judicial

administrator could result in unacceptable delays in procesdings. Sogetaznq was

required which would strilke immediately in all countries and so prewent the

moverent of aszeis,etc.

20. - The Chairman said that he too, would like to start agein drawing up

a new drait Conveniicn, but this was not practicable., The Six had been falking a

long time and we would heve to tall with them ~ they Lavin~ reachsd sous
measure of a/reerment — say for anctier ten or twelve years, and in the

3 LT

reantime we wduld_be'left with the present law of ¥he jungle. He weuld lile el

accert the nasic principlez of the drafd and put in strons revresentations

on those points we really wanted 406 chanpe. Then at least a trustec would have

a chance of getting at assets abread, and creditors would met a fair hearing,

At IOQORt foreirn crcaluor" have no airf lcth" in beiny reoprasented in this
=Y d =} &

T UL. &M{\L C/\-—v v-—t/Ls A i ow .
t’country He therefores hoped th % the Cowmlt ;88 would. asr @ to t¥€1dr i

Conventicn as a worling basis,‘and he proposed %o ialks a de0181on irmediztely

after lunch,

21, Before adjeurning for lunch, the question of deputies was considered
and it was agreed that merhers might have a dOﬂutg to .sit in at neetings of
the Cormittee,. to aszist in conti nultj for example by producing documenis on

behalf of a principal merber who was unavoidably absent.

224 Lr Iuir Hunter raised the quesfion of Snall traders and surested

ﬁe write to the Hational A53001aulcn Tor the Protection of Trade %o enguire if

2ey revresented foreipn creditors and if tiﬂy_envicaged setting up a foreisn
+

ione He alzo zzve details of the Confersnce of tle-Busimess Law Section of

[y

Be Imternational Bar Associzticn 4o be held in London hegsinning jT“ leveher,
which in devoting two days to study of the draft Convention. Iz would arrzase
for an official invitaition to be sent so that rerbers of theZCDmmittee WO

wished %o do s¢ cculd attend.
Lunek,

23. The Chairman referrsd to the disecussicns durlnL tke forenoon on
une overall principle of wnity of ba ﬂirhpuCJ and put to the: Cow11tuee -do you
consider that we s“oula oo throuﬁ; the draft Convention on %he basis of nod

proposinb too great an amendhent bud Der_a 2 raking strons recommendations

:

about rnjor items which e :¢ to be chenged, or con the basis that the drafi is

not viable as a basis on which the law can he fram=d?

o



24, - _ M Dodd seid that ks was conv1nced t_at wa would be unable fto alter
thé draft of‘the.Convenﬁion'drqsﬁically;:he'acceptedifhe advantazes put forward
~by the Chairman and Mr ¥uir Huntev and thought that we would have to accept the
draft and then consider to what extent we must'recommend its alteration.

Mr Anton a"reed +that vhe Corunitiee should etamlna the draft Convention on the.
basis of =cce0uance ut- w1t iout p*egudlce to a flﬂal d301310n. Mr Avis said the
draft should be accepted as a basis for bulldlng up the Convention we winted,
Hﬁ Armour asreed that the draft should be accerted as a baszis. Mr Muir iunter
alszo agreed, but added that ke was Drmpressed by ¥r Anton's CIlulCl“““ and thought
_that at some stage we should ook at them and try to find answers, as h
anticipated we would be setting such criticisms from some of the consultecs.

Thg Chalrman asreed and 3aid that as we were all arreed on the basis on whien

to deal with ke draflt uOlVEuthn, the C "”1ttee would now consider Article 1.
and what bankruptcy proceedings should be specified in Articles 1 {2) arnd (b) ¢

the-pfotocol.

25 .. The Secréﬁary said that it night help the Com-ittee if he pointed oui
that there appear to be three pagic requlrerenus for procmedln"ﬂ'to come within |
the scope of the Convention, narnely, a proceedinb -

rust. cb”wence'with'a.daclaratioh by a court, 7 _

st relate oriy to 1nsolvent debtoru, partnerships or companies, and

“rust be subject to the provisions of the proposed Uniform Law.

26, e Chalrnan said- that it was necessary to consider th, question of

: Volﬁnﬁary Liculdatlonu; he could foresee dlfilculyles in the protectlon of aqreug
-;%3 abroad if iley were ned included in the Convention, and it dlaAt becone neceszary
to transfer such liquidatlons.lnto compulsory liquidation. There might be sore
difficulty in differentizting between members and creditors Ziqu'datibns, tut it -
seemed inccnceivabl that creditors! vclhrtarj 11qu1dat¢ons should he excluded
frort the Convention. ¥r Dodd tended_ﬁo Link thaw creditors! voluntary liguidaticons
came within the scope of he Convention bLut ne““nr"‘ liquidations were not realiy
aprlicable. lr Iuir flunter said it would bs necessary to enrol the resclution
for winding—tp intc an Order of Court; it should be the 30b of the 11qu1dauor 0
get an ex parte. Order and his should not prove too difficulte. It could he that

our recormendation saculd be -to % 8 effect. that a Court mhst anrol suc11 a

resolution - Articls 62 (2) 7as an e“ample of such a procesding. ¢ﬂere_might Ye a
prob em T;ere, for example, msl ers of a corpany passed a resolution in thds

1
1
.
_{ .
[ CountrJ hut the centre ataffaires was in France.He bad discuszed this prouiem in

Me“o 1 to his Oplnlon.
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REFORT CF THEZ SIXTH MNILTING

l. - - Amendments to the text: paragrarh 5, line 4: "but for" should read Yapart
_ C ' N S from" . ‘ .

paragrarh 9, line 2 should read "Sheriff's officer’,

ﬁar grcFHEn,line 4 Shoﬁld read “heritable properﬁy’

Za Mr Anton sa2id he was rot sure that the- CDPC¢LSIDH to Darﬂgrnvh 21 was.

accurate. as he thought it premature to say that the article was aucehbmble

generally, and he had a similar comment te meke about Article 30. Fe recalled

that at one of the Committee's earliest meetings he had pointed to the
difficulties presented to creditors who rééidéd in one State makinv'claimé in
Vanother, parti cularly in -regard to the acecuate translation of suprorting
documents. The Cbalrmaq said he thought the Committee had taken Mr. Anuor 5]
points inte account but“had decided that they would not present too great a
probliem, and Mr Muir Hunter added that thé article éid not change the preseént
practice. e inten said that in the context of the system of the Convention,
ke found Article 30 entirelj satisfactory; Lis point_was.that if there was

a system of local ba ruptcies, such as he hai.prOpOSed at the first meeting,

then translation'problems would not arise.

Ze There was a further discussion regarding amerndmenis to ths transiation of th

text of the draft Convention. (For previcus discussion, see paragrsph 3 of the

L




. Fourth Meeting).  The Chalrman sald that note would be taken of translatlon -
amendments as each artlcle was congidered, tc see if the amendments sulted
the Commlttee-s requ1rements; there,would be a rev1ew of.all_amendments ‘when

the prelinrinary consideration. of the Convention was completeds

- SF CQEmﬂ?Y‘ RE LORT

4;' The Secretary reyorted that a memorandum of views on the draft Corventlon
had been received from the A55001at10n of British Chambers of ‘Commerce and a'
report had been received from the ertlsh Insurers European . uommlt ee on the

effects of Article 19(2). Corles woula be sent to membérs.

ARTICLE 32

4. Mr finton sald that the key phrase in section 1 was the French excresElon
s=ns autre formallte - ‘without other formallty y, which meant without any
aprroval other than that cof the law or auuhorltles of the- State of t“,
bankruptcy, ‘this was contrary to normal 1ntfrnat10nal practice as it implied
‘that the liguidator could take any proteculve measures which were onen to’ h1m
. under the law of - the State of the- bankraptcy, without reference to the law of"
- the State 1n whlch the protectlve measures were belng taken. Mr Anton adoed
Vthat in every Conventlon fer the 9X°Cut101 of . Judgwenps of which he was aware,
protective’ measures gere always those ‘e¢f the Country in which they'were being’
taken. BSection (2) of'the'artiele did not help on this point as it was '
‘fundamental that an authorluy from anothe“ Stete coula not be allowed. to take
measures uhlch were unknown, or’ perhaps even prchlblted in the Stzte in whlch
he was endeavourlng to protect assets, Section (2) only related te = ‘
-particular form of realisatione | |
5. In zgreeing with,ﬁrlﬁntcn, Mr'Muir Eunter referred to paée 99 of the N-L
.5Report which indicsted that the lex situs would determine the loecal proeedure
to which it would be'necessary‘tp have reeourse, and he said that the |
Conﬁention did not arpeer to carry out the intentions given in the Report.
The Chairmen said'it seemed that the principle of the law of the State of the
'bankruptcy'sheuld arply, but that it-coﬁld onlytbe‘put_inte effect through'fhe
appropriate methods pf the'country in whichlthefasset-wes-to be fbuhdo There

followed discussion on how best this might be made-elear within Article 32,

oy
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and ¥r Anton suggested it -might be sufficient-simply to state the principlé
which should a“plj and not to gO. into the re-draft of the artlcle- this was

agreed.

6. Referring to 32(3); Mr Anton saig it'wbuld be appreciated that he had
;eserﬁafions about £his section)#hich was'in line with the basic pfinciples

of 22(1); other members had no comments to make on this section apart from:
disagreeing ‘1th the French proposal to 1nc1ude the words '1f there. is urgency'
~in tre first uentcnce of the section, HMr Dodd took the view, sup“orted by

_hr Anton, that such =2 phrase. would place an’ upﬂccentable rectrlct1on upon an

anpllcant and should be re51sted°
ARTICLE 33

7. ‘Hf Antoﬁ ssked for it to te note& that he-thought'the basic princirple of

. this artlcle was unsatist actory znd  he dld not think that a Convention based’
on this principle was the best way of tackling the_problems pfesehted‘by
European bankruptcies. Hé'also thoﬁght it_strénge that_thé afficié was limited
td assets situated in. the contraecting States;_.undér Scots law the effect of the
bankrupﬁcy apﬁlied to aésets wherever situated. The Chaifman said the
restrictiom vas probably because the Convention oﬁly'appligd to contracting f
Z.States,‘but?he fhought"it.might'present'difficulties'to a’ liguidator wheo was
tryiﬁg’to recover assets in a nonicontf?cting Stste.' Both Mr Avis and Mr Dodd.
expressed mleglv ings abouu'any amen&ment of 33(1) to refer to_non-cdntracting _
St;tes. in particular because & reference to non-contracting States ‘in this
article would necessitate a slrllaf reference in every other article'in the
Convention which might involve a non-contractlng State: the licuidator's'riabts
of recovery in nonﬂcontractlng States were deall with by the internal isws 01
the States concerned. The-Chairman szid that at this stage We would only put
down-é note, for our own reference, to the effect that the article must not

~ be élloWed_to diminish a liquidater's p wers; | | ' '

8. Referriﬁg toiBB(Ejsﬁf Muir Funter remarked that under Géfman law, a
bankrupt was not dlspossessed of after—acou;red property, but it appeared from
the N—L Heport th&u the German delegation were in awreement that the law of the
State of the bankruptey would prevail; . this would cause anomalles, depending

yp~6n whether the bankruptcy was opened in Germasny or in one of the other States.

3
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~ The Chairman séid'he'was_eonqerned aboﬁt“the,effect'of é second bankrurtey -
and Mr Anton said that so far as He could see the Convention did not deal.

* “with this problem, or'adequately'ﬁith the guestion of discharge from

~ bankruptey. The Chairman susgested a note be made that 33(2) shoﬁld'noﬁrbe

utilised to derrive a second lot of creditors of their assets.

9. Ir Anton raised the quest;on of non vested contlngent rights and sald-
‘that the Cormlttee rev1ew1ng Scots bankruntcy law was 1ncllned to the view
that such 1nterests shotld not fall wit in the burkruptcv.' Fr Muir Lurter
' said ke vas unable to express an opinion as to the present position on the
Continent but it appeared frdm this-efticle fhet such interests'might be
excluded on two counts - eltber by the law of the State of the banxrhptcy
(BB(ED or by the lex 51tus (33(3)) He suggested that the committee's note
on 33(2) shouid respectfnlly derlore the exclusion in a ceffain Stzte of the
principle of after. acquired property.: The Chairman said he was worried aboutx
‘the pOSSlbll ty of a second . 1ot of credltors losing the rlgbt to their aseets,

after further discussion it was agreed to note:-

F -

(1) AlT States shoald comply with the pr1nc1ple of axter—acoulred
_ ' property. -
.(EX'llThe c“edltors in second bankruptc;es should not be deprlved of”
their assets.

(3) Thefe‘should.be'provisions regarding discharge.
ARTICLE 34

110.  Mr Muir Hunter said he_was troubled by the expression "If the law'pfesﬁmes"
in section (1): did:it mean the law of the debtor, or of the State of the |
bankruptey oz of the maﬁrimoﬁial regime? .Er'Anton.said that there was & drafting
inconsistency because section (2)'epecifically-referred to the law of ﬁhe Btate’
of the bankrurtey. The Chairman asked for it to be noted that the committee '

assumed = - _ 34(1)-referred_to the law of the State of the bankruptcy. -

-
3

{(Note by Secretary:- Is it possible that the.phrase is deliberate because

the proper law wlllfdepend upon the type of property iﬁvolved?)
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11. F¥r Anton said that there anbeared to be no rezsons fcr obgectlng to

'34(1) and Un¢form Law nrtlcle 3, and thls was agreed.

12, Mr Aﬁtqn then confinued thzt he did-ha?e_rese?vations.ébout 3L(2) because
. "es avantages mafrimoniauxh was not the same as marriage'property agreements
in‘English.law - it had a much wider meanihg,,referring to the benefit which
a_spduSe might. aéyuire either by & marriage proyerty agreement, by a
_matrimonial regime implied by law or, moreucommonly‘in this-contekt 'Simply a
gift in the course of marriage.  He agreed that it was Qliflcult to decide
whether it should be for the law governing the mﬂtrlwonlaL regime cr the law
of the bankruftcy tao aeterwlne the validity agalnst creditors of liberalities
beureen spouses’ out, where the gift was one of immovable propﬂrty, the lex
sitvs should determine its valldlty. Mr Dodd agreed that thls was certaln 1y

‘ esseptlal from & conveyanc1nv viewpoint.

13."M3.Muir Hunter'séid it appeared ﬁéceséafy to get a clear'ﬁnderstanding

of what was meznt by "les avantages matrimoni- ux" in the context of the
Convention because the text of 34(4) also 1nclaaed the rhrase "les llbevalltﬁs
Hentre epoux"” which he unaerstood to refer to 51;tS betveen spouses. This:
latter part could be compared w1th s.42 of the B.A.191L4, but property DaSbng
in ccrvlderatlcn of marriage was Drotecued under English law, unless tne.
-marrlage was a conspiracy to defraud creditorse. It therefore seemed that to

- strike down 'les avantages ratrimoniaux' in_thé event of a Eankru?fcy within 2

years would be a congiderable departure from English law.-

1k, Mr Anton. alsa referred to the Ma rrled Woman's Pollcles of Assursncé
(Scotland) fct 18?0, which enabled a man to effect 2 policy on his own life for
the benefit of his wife and children - both the policy and ;ts procee&s were
excluded from the. diligence of the_man's_éreditors, subject to certain
limitations; it seemeéd .that 34(2) might eﬁable the law of the State of the
rankruptey to ignore fhe terms of this Act. 'Hr Muir Hunter said similar
condﬁtioné prevailed in;Englsnd under the Married Vomsn's Froperty Act and he
would not wish to see its provisions eroded by the Cenvention. - After further
discussion the Chalrman asked for it to be noted that (1) the 1ei,situ5 should
: ap; y as regards immovable p¢0“erty and (:) the proyvper law of the contract of -
insurance should apply in the case of 1life policies effected for the benefit of

a spouse and/or children.

. b



ARTICLE 35

15- Mr Anton‘asked'*of conside atﬂon of Cn*:owm Iaw Articles 4 and 5 to be’
deferred; tre corﬂlttee rev1ew1ng Scots barkruptcy law had been- ccn51def1ng'
these artlcles with rogard to relatlon back'! and cd not finished tkezr

enguiries.,

,_16. After reéﬂinﬁ both sections of the artlcle, the commlttee avreed to accertl
Article 35 subject to examlnatlon of Unlform law artlcles 4 hnd 5.

ARTICLE 35

'_1?.- Fr Anton said his only-cbmment on.this'érticle'felated—to the ééc@nd_
secfidn'_ ke did not ¢are for discrimination between contracting and non-
contractlng utates as in his v1ew, any discrimination in matters of Prlvate _
‘Internaticnal uaw was likely to be counter productlve' he con51de"ed that the
proper law of the contract should apply in 56(2) as it did. in 36(1). - The
Chalxman thought that non national employees should be given the same protecfiﬁe
_rlghts as nationals but other members agreed with Mr‘ﬁnton, and Mr Mulr Runter
.said he thoﬁﬁht it would be cui*e-wro 18 to interfere with exXyress contrcctLaW

" rights; therefore if the law opron—contract ng - ut“te was exrressea or implied
.then it should antiy. The ‘committee’s view, therefore, was that Article 36-shoulc
simply relate to the proper law of the contract and not dif ferentlate between

contracting and non—contractlng States,
ARTICLE %7

18. The Secretary sdid the article was now entltled 'Leases and Hiring'

and the princirple zmendment resu*tlng fror meetlngs of. bhe translation -
committee was in section (2) which now read,‘”The ‘effects of the bankrupicy on
contracts for the lease or hire of movable property which is required to be
registered, 1nscrlbed o otherwise recorded shall be go#erned by the law of
the centracting utute in which the property is so recorded. The same shall
apply to contracts for the grantirg of franchises or'licences_in'respect of

rights of indusirial property'.

1 b




19. hr luir Hunter drew attention to the Lngllsh law of dlsclalmer ‘of cnerous’

property (s.54 B.4.1914 and 5,323 C,A ,1948). The Committee found 37(1)

i acceptable but asked for 1t to be noted that nothing should take away from.

the trustee or 11Gu1aator the rlght to . disclaim onercus conuracus. The
Chalrman said the whole guestion of onerous ‘contracts would need to be looked

at later in case other articles of the draft Conventlon were 1nvolved.

20, As regards 3”(2) Mr Anton recalled that there was a huge movameqt of
1orf1es across 1nternatﬂopa1 frontiers in Lurope and tne view exyressed in
the hague Tvﬁf ie Accidents Conventlor was that the law of the reglstratlon
of the motor vehlcle should a“nly, rather than the law where the contract of -
‘learlng waS made. He suggested that the Department's representatlven should
be asked to clarjfy the pre01s= ambit of 37(L) and whether it was 1n+enqed
to include such as ships, alrcraft and metor carse . ¥r Dodd drew attentlon
to the fact thdt the sectlon referred o ”Novable property reuu1red to be
‘reglstefed”‘ what if someone had failed to carry out. the Peglstrat‘cn

“Mr Muir Hunter thought these might be caught by 37(3) but other menbers d1d
not think this was the purpose of the latter section and 1ndeed after 2
further discussion,. the commlttee came to the conclusion that 37(2) should
be governed by;uhv law of the controct and that 37(3) WaS unnecessary ‘and. -

shotld be del eted z7(4) was accepted.
ARTICLE 38

21. Mr Anton.drew attention to a note Le had prepared sbout the Common law
.choice of law rules on this subgect and draw1ng attention to the extent to
which this article differed from ‘them.,  The article was applv1ng a special
rule to p01nt to the law of the contract and he .considered spec1a1 ch01ce

of 1Qw rules in a matter of this kind were 1rappro;r1ate in a Bankruptecy
Convention. The ExC was presently nemcclatlnm 2 Conventlon on choice of 1aw
:for contractuGl and non contractual obligations and there was no special
rule in regard to- contrécts of sale in that Convention. Mr Muir Runter 4id
not feel that the article was teoo anomalous it was sinply saylnb tbat
whichever party to the contract became bankrupt, then the lzw of his p;ace.
of business would determine the effect of the bankruptcy upon the contract.
Mr Anton agreed that it was. not too znomalous, but added that the article wes

simplifying the task of the licuidator by establishing a special choice of

iy
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law rule limited to contracts.of'saie; this seemed wrong, particularly when

different rules hight point ‘to a different system in relation to associsted

:‘Contrac+s of lease or hire. Wr Muir Hunter wondered 1f the authors of the

Convention had considered the p0551b111ty of both vendor and purchaser being

- bankrupt; this 512na11ed the t1me for lunch.

22,  In reviehing'ES(l) affer.lunch, the Chéirman'said'that the majority of

cases would relaté to ordinery invoices for goods and the article was really

“saVLng that the arrlicable law would be that of the place where the buulpecs'g

‘was conducted; 1t seemed simple and clearcut. The commlttee,were generally.

in favour of accepting 38(1), but Mr Anton asked for a note to be made of his
hesitation: about p0551b]e difficulties presented by having specifiec rules for
contract of sale and not having corresrondlng rules for associated contracts

including service contracts connected with the’ ‘contract of sale.

23. Vr Muir Hunher p01nted out that, accordlng to the N-L Report,,8(2) was

in line with. the Hague Convenulon- no_obgectaons were raised by the committee

against ‘this sectien.
- A

ARTICIE 39

24, The Chairhan cited an netance of'a Germaen firm exno”tlng cartets to

this Coancry whose invoices carried a notlce that under its contract of sale,
theVCerets remalﬁcd the property of the vendor until thEJ were paid for' if
such a system became widespread 1t would add to the dlfflcultles of 11q 1datorsj.
as without stock they might be unable {c continue businesses in order to effect
better sales, and this could be detrimental to creditors generally. Mr Muir
Hunter said that in addition to Germany, this-fdrm of contract was Italian law
and also widely used in the French wine trzde.. He had drawn attention to the
fact that it ran contrary tec statutory provisions in this Country in his

Opinion on the draft Convention; the effect of the Szle of GOods Act and

the Factors Act in Fnglish law was that a vendor could not impsse a restriction

on the passing of rroverty until he had been psid, in the absence of fraud or

Clack of.bona fides; this would be changed if Article 39 - which was- intendéd.

to be a Uniform law - was accepted by'the T.K.

. \ Ret)



25. Mr.Anton tﬁougﬁt.the,article would be unaeceptab1e7in its presenf form,

and he questioneéd whether it-woﬁld'necesearily‘ﬁfevent_Qcods being tféated as
~the properﬁy of a bankrupt purciaser in this:ceuntrf'having regard to 5‘38(0}
of.the B.A.1914, but-theVChairman did not think s.32(c¢) referred_to Stoek;- .
normally, steek with a title'had-frans?erred;ﬁo-fhe debtor and therefore
belenged %o the t”ustee enyway. Mr Muir Funter pointed out that - re“uted
ownershlp did not aprly. to companies, uas to sone extent “edunaant and in

any case was in no way equivalent to "Reserve de trorr1ete,. M¥r Anton thought
that the generality of Article 39 could enable the hirer of goods to avoid

the whole effect of the pfotective rrovisiens in our.H.Pf Acts;:.he considered
the reference to the law of the bankruptey as‘beingfapplicable was objectioﬁable'
and contrary to the general principles'of Frivate International law; further,
the second.Sentence of_39(1) was stated.in absolute_terme of generalitiee; nof
said fo be in the context of-the lew of bank?upfey;__Mr_Aﬁton therefore thought‘--
that the views of the Department of Consumer Frotectioen should Ee sdught as to
the suitability of the articles R

26, Mr_Muir,Hgnter said that he was strongly agaihst accepfance of the article:
“firstly, in ﬁlace'of our complex proteetive system.of H.F, law there would simply
be a writtes memo ‘made before deiivEry§ such rrovisions as the 72 hour cooling
off'period would_therefofe be lost;"secondly, this would mean the abolition -

of the Factor® Acﬂs proﬁection_of bona fide,helders of goods ﬁhich-hed not

been vaid for - there was complete-iHCOmbatibilityIEetween the Continental credit
Svstem and our ownj; thirly, there was. the problem of a floating chefae, and th
‘further dlfflculty of 1dent1fy1ng which partlcular stock had been raid for and
.was therefore the debtor's vroperty. ke Dodd disagreed with Mp hulr Funter's"
first peint es‘the article dealt only with validity against creditorS-in_the
event of a bankruptcy; our existing H. P. law as between vendor and purchaser

and its protective measures would therefore be untouched.

. 27. The Chairman thought 39(1) mizht be accertable if it contained the same
provisions ss 38(1} anﬁe}eferred to the law of the place of business of the
bankrupt, but Mr Muir Hunter suggested that as Article 39 was intented to be

a Unlform law, it implied acceptance of the doctrine'of feservation of prorerty.
He added that befcre coming to a‘decision #t might be prudent to'establiSh

vhather the Cfowther,ﬁeport-covered the TFactors Act and whether the Sales of

Goods Act and Factors Act were intended to remain unchanged. ™My RAaiton. olso
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urged'cautiop and . said thére migbt'well be‘arguménts fbf a6ceptiﬁg Some

unlform1ty in relatlon to thp passing of n”orerty ~ if one acceyted the

’Conventlon generally, it was_not necessary for the Committee to reach a

_1d901910n at this stzge and the Consumer Credit Department should be invited

to'eknreés views ‘on the effecté of thc' article. Nr Dodd. obcervad that most
of the Consumer Cradlt law dealt with the p051t10n between the retailer and

the consumer.

28, The Cheirman said that it seemed that the'Committén had no ob*ecfion to

'the retﬂntlon of prorerty rights where goods were the subject of H.EF. or suher

-credlt sale agreeuents, bu* it was against’ such retention of property rlrhts

for normal invoice sales. He asked for it to be noted that the Comﬂlttee, a5

at ?resent-advi d, was thoroughiy agalnst this sort of de¥err1ng of t1u+e,

and that the Secretary should seek-tue views of the Consumer Credit Derartment.

UNI“CAJ L“V ARTICLE 6

29.-'Mr'Fuir-Huntef Said that this article dealt with the position arising from -
the oankruptcy of -the vendor and that it was not a reason for settlng aside LJeA

coatrﬂct' it was.in line w1th_ung1;sh law ard he agreed with it entlreiy,

the Cormlttee acerted the article.

UNTFCRM TAW, ARTICLE 5

30. Mr Muir Bunter said that set-off law in Ingland was now extremely wide as

a result of recent case law, and 5(1} was in line with_English_1aw. ¥r Anton
sald that it was differEnt from present Scots law but he saw nothing radica11§
wrorg with the article, ﬁhe Cormittee accepted 5(1) and, after a short

ion, 5(2) and 5(3) Fr Muir Hunter cowmmenting that there ﬁas now ne

o
bar to these provisions ir Inglish law.

31. Mr Muir Sunter said that he was agzinst 5(4)'becauserour own rules were

in scme respects more unfavourzble to the personm effecting the set-cff and his

5
understanding of the Uniform law was that, unless otherwise provided, it

disrlaced the national law.  Article 5(4) only dealt with assignments - fu~_

Eros Films situation -~ where somecne accuired a debt in order to set it off
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‘againSt Eis own; but English 1éw preventéd one-frbm:acouiring-a-debt in order :

' to answer somrtklng, 5(4) was uherefore ‘Less favq;able to creditors than.

" English law. Mr Muir Hunter added that the article was fonnded on the

MCessation des_palements s which was a notional susnen51on of payments ard
the.prcvisions would be unworkable unless Engllsh law was.glven an equlvalent

df this concept. MNr Anton surresued that there was a concept of the susrension
‘of payments in'the definition of bankruptey, 1n.s.62‘0; the Sale of Goods Act -,
1893,  He contlnuéd-thaﬁ'the'Scottish bankruptey team had-given muéh'th ught to
U.L: 4 and 5 and their proﬁisibnai views were that if one zccerted the principles
of thé Convention, a concept of suspension of payuents was essent zl:  the Sale-

of Goods Act contained a perFectly sound deflnltlon

%2. * The anlrman said 1t seemed that the Commlttee would te- prepared to accebt
5(4) prov1ded therc was an accebtable deflnlcloh of suqnen51on of Davwen+s
‘However Mr fnton p01n+ea out that the present dnvllsh tﬂxt did not 1nc1uqe tLu
sense_of the_rrencn_phraSe ‘T titre particulier”, by which it was intended to
.exclude the case of ceﬁerai assignments. ¥r Fulr Huﬁter encuired what the banks%J
views might be of the last clavse of 5(4) but ¥r Avis said he would llbe to see The

intended defixition of 'suspension of pavmentsg’ before giving an-oplnlon°

- -

UNTFCRM LAW, ARTICLE LA (1)

33. The Chairman p01ntea out that it was only 1ntended to have 2 preliminary
general discussion cn the article at this stzge. Mr Fuir Hunter sald that this
created'an ehtirely new form of relation back ih the case of companies end, if
it was intended to. reblace ex1sb1ng law, 1t was con51derably less pcnal than

the provisicns of s.42 of the B.A. 101hL.Mr Anton said the article dl fered from

D

the common law challenge of gratuitous alienations under Scots law_ln that it
was limited to a-pefiod of 1 year before_bankruptcy, insolvenéy of the grantor
at the date of the alienation need not be.established, nor the fact that the
alienation was prejudicial to creditors. ¥r. Puir Hunter referred to the
IreserT ation cluuse in ivnex II (¢) wherein uerwany, France, itoly and Holland
all mwserved the right to precerve dlfferent veriods of relation back, ‘not less
than 6 monthe nor more than 2 years.

[isg

34, Turning te the second paragravh of k 4 (l), Mr -Anton su upgested that there

were anzlogous rules in Scots case law dealing with gifis and he did not think

this would present formidabie difficulties; referring to the FIEnch text, he

wiy

=4
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said thié meant "To the extent that they are ﬁot unusual having regard to the

circumstances’. Thls enabled customary presents and gifts to’ the extent that

they were not unusual to remain valid; aft er some dl:cu551on, the Commlttee

-agreed-that, if this was the correct interpretation, then it was acceptable.

35. Mr Anton sald that in his view proof of the insolvency of the grantor at =

the time of the allenatlon was essentiall tkat 1t was not a re”ulre enf of
present Inglish law was harsh, in certain circumstances unguSg a;d not
acéeitable; Mr Armour a@reﬁd. Er'Fuir Hunter reint to the.difficﬁlties in .
rroving 1n:olve 1y aﬂd thn Chairman thourbt if might be a"ceptable to alliow

the donnee an oprortunity of proving the selvency of the donor; he asked 1f_

the inclusion of such a clause would make La (l)-écceptable. Mr Anton thought

that it would and Mr Muir Hunter said he would accept some evidence of proof

of solvency if the perlod was more than a yesr - say up to 2 years as’ contemnletaﬂ

~in tne reservation claJEe. Mr Anton dlsagreed with an exten81on of tlme.

The Chairman said that if b 4(1) was only intended to be the minimel
requirement then preeent anllsh law would aptly to the magorltj of cases
occurring in. mngland, but what law would then be applicable when deallng- *
with assets 51tuatea in otner.member States.  Mr Anton suggested that the

views of the 1.G. s staff be: sought as to whether this Unlform law was only

intended to be a m1n1mal requirement.

| AGNDA FOR TEE NEXT MELTING

26, Uniqum law 4, followed by.Articles LC to 4&

DATES OF FUTURE MEETINGS

%7, The next meeting was fixed for Vonday 29th April 1974 znd the following

neeting was provisionally arranged for 21lst May 197L.

e

0 Do Lok

pry 1
T H Traylor ( '

Secretary ;fzi

=



V“EC BANKRUPTCV CONV ENTION |

-.‘:I\TTER DE PARTMENTAL WORKINC PARTY

C A Taylor (Chairman)‘ . T
'E G Harper (Dof T) - : ' '

J B Clemetson (Dof T)

W Armstrong (D of T)

J S Doig (Scottlsh Courts A 11n1strat10n)

R A Forth (Inland Revenue)

D ¥ Graham (DTI (Solicitors)) '

J M Hunter (Bankruptey Registrar, N. Ireland)
R B Rowe (Lord Chancellor's Office)

E Scott Robertson (Solicitor, Scottish Off1ce)
D R Titchener (DHSS) :
T H Traylor (Secretary)

Mise G H Goodwin (Assistant Secretary)

Present:

1. - The Chairman said that discussiomswere going on with the
Department of Employment which was promoting an Employment
Protection Bill. The original proposals would hzve distorted the
position between preferenti:l and unsecured creditors. but it was
now proposed that in a liquidation, employees' prefercintial claims

- would be met out of a redundancy fund, which would become a subrogated

creditor in the liquidation. It had been agreed that, in compulsory
liquidations, the Official Receiver would ad]l.dmate on employees’

claims as soon as possible and pay them as'an agent for the Deparine nt ‘
of Employment. That Department was approaching accountancy bodies,
seeking cooperation for s1m11ar early payment cf employecg in

voluntary 11qu’ dations.

2.  Mr Doig asked if the position in Scotland had been considered,

~ there being no system of Official Receivers The Chairman said this

was a matiter for the Department of Employment who would need to
make similar approaches to those bemg made in respect of voluntary
liguidations. In answer ito an enguiry fr»m Mr Registrar Hunter, the
Chairman said such payments would be made regardless of the

~-availability of assets; the Department of Employment had prepared

some figures which indicated that the burden on the redundancy fund
would not be too great.

.Report of the Eleventh Nfeatm., hela at Gavrelle House on 1§ Novemb r 1874



3. The Chairman said that the Deﬁartme-_nt of Trade was .

promoting an Insolvency Bill which, because o pressure on
parliamentary time, would only covepurgent matters. These

would include the restoration of monetary limits to bring them: . -

up to date, and raising the limits of petitioning debts, thus

- relieving the Bankruptcy Service of a large number of small,-

domestic bankruptcies. With the agreement of the Lord
Chancellor's departient more use would be made of the
Administration Orders system under the County Courts Act, .. .
and such courts would have power to make Receiving Orders
where debtors had failed to comply with Adr.inistration Orders.
Mr Titchener asked if other departments would have an '
opportunity of making representations; the Chairman replied
that this could be done through the Home Affairs Committee
and dealt with during the committee stages of the Bill.

Mr Armstrong pointed out that the proposed Act would not
=ctually change monetary limits but simply give power for such
changes to be made.

4, ~ Mr Titchener thought his department would view with
concern any extension of the Administration Orders system,;

in some 30, 000 cases where such orders had been used, nothing
had happened. Mr lowe thought it was the threat of bankruptcy
that made debtors pay up, and there was no sanction for this
under county court administration. The Chairman said that the
Bankruptcy Service was getting clogged up with a large number
of small domestic bankruptcies for which the system was not
designed, and which usually had few, if any assets; they resulted
in the Service being run at a loss, which was under criticism.

B. The Chairman continued that another matter in the
Insolvency Bill was a proposal to review a bankruptcy after

'5 years; in the majority of cases this would enable a discharge

to be granted. Individual creditors would not be notified of
proposed discharges which would be gazetted. Other provisions
were for asmpler form of proof of debt and for the disqualificat-
ion of directors who had been inv~lved in a succession of company
failures within a period of five yeurs. Mr Doig commented that
there might be merit in extending these measures to Scotlana.

Mr Armstrong said that the restoration of monetary limits would
apply to the whole of the United Kingdom, but it had not been
envisaged that the other matters would apply to Scotland; he did
not think it would be 2 simple matter to amend existing Scots law,

~and any such proposals would need to be made guickly. :

- e e Frmdi e i e e e e ._..-:?’n-m_c.z..a;a.ﬁi ek
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6. In answer to an enguiry from Mr Registrar Hunter, the _
Chairman said that as soon as the Bill was. enacted a start would .
be made on 5 year old bankruptcies.  Older cases would be given

~ the apportunity of applying for discharge as now, or for review.

SCOPE OF THE CONVENTION

7. Mr Armstrong said that it was neceSsary to decide W.hich

proceedings would be covered by the Bankruptcy Comwention and -
thus excluded from the Judgments Convention.. . We appeared to

" have two major problems: the question of compulsory liquidations

for reasons other than insolvency and the question of creditors’

voluntary liquidations. The latter did not start with a court order

which at present was a pre-requisite for inclusion under the

Bankruptcy Convention.

8. The Secretary said the Advisory Committce considered that
creditors voluntary liquidations should be included in the Bankrupicy
Convention and had suggested that this might be achieved by way of
existing legislation for supervisory orders. The Chair:can said it
was hoped to get suckh 11qu1dat1ons mcluded W1thout the comphcatlon

- of supervisory orders.

9. Analogous proceedings for inclusion in Article I(h) of the
Protocol were discussed. It was acknowledged that Deeds of
Arrangement and Scottish trust deeds under the common law would .
be excluded, but Arrangements under S206 of the Companies Act,
1648 and under 8134 of the Bankruptcy (Scotland) Act 1613 should be -
included..

10. Referring to the cases in which a company could be wound--up

by the Court under 5222 of :he Companies Act, 1948, Mr Armstrong

said our view seemed to be that all. should come under the Bankruptcy

Convention,  and this would certainiy be of benefit to the 11qu1dato
so far as ]urlsd1ct10n and applicable law were concerned. However

‘Mr Clemetson thought it would be wrong in principle to bring solven‘t__

proceedings within the scope of the Bankruptcy Convention; he did not
consider that it dealt satisfactorily with the rights of contributories.

11, Mr Rowe raised the question of Criminal Bankruptcies; the
‘Chairman said they would be included automatically, because they

did not differ from normal bankruptmes following the mahng of
the receiving order. :
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ARTICLE 38

12. Mr Armstrong said this article had been the subject of
considerable discussion in Brussels. .The Dutch delegation -
wanted the lex situs to apply, as in other contracts; the Belgians -
proposed that the law of the State of the vendor should apply-and
others favoured the law of the State of the bankruptcy. The ,
Chairman said it should be remembered that the article only related
to the effect of bankruptcy on a contract of sale. It was generally :

agreed that the law of the State of the bankruptcy <hould apply unless

there were st rong grounds for any derogation therefrom.

ARTICLE 3¢ AND UNIFORM LAW, ARTICLE 6

13.  The Chairman said that Germany was anxious to retain

these provisions in the Convention. Reservation of title was used
extensively in Germany as a means of ensurmg payment; it had
already created friction with some traders in this country, who only
became aware of the reservation when an invoice was received. He
was concerned that evidence of the reservation was only required to
be by simple writing and the fact that the purchaser had accepted
the COndlthI‘lS was not a requirement. -

14, The Secretary drew atteintion to the Noei-Lemontey Report -
which indicated that Article 3% was infended to be a Uniform Law.

- In answer to an enquiry by Mr Rowe, who thought the article might.

be running contrary to the trend of consumer protection in this

- couniry, the Chairrman said he would be pressing for more formality

in its provisions as regards evidencing reservaiion. Mr Armstrong
said that France wanted the article limited to capital goods, but
other delegations were inclined to leave the articie as it was.

EXTENSION OF BANKRUPTCY TO DIRECTORS AND MANAGERS. .

15. Mr Armstrong asked if there were ahy objections to the
principle of extending the bankruptcy of a business concern to its

- directors and managers, if they had fullen foul of the provisions set

out in Articles 1 or 2 of the Uniform Law. There were no objections,
provided that a judgment had been given against the individual
concerned and hehad failed to pay the judgment debt.



NEXT ME;ETING’

16. The next meeting was fixed for Wednesday_iS December .
at 2.15 pm. The Agenda would cover Articles 47 to 53.

1w “h—&-d#—; |
T H Traylor /
Secretary




EEC BANEKRUPTCY C“"N“’ENTIO\T ‘

INTER-DEPAR' "‘MENTAL WORKING PARTY

_Report of the Twelfth Meeting held at Gavrelle House on 18 December 1974
 Present: = C A Taylor (Chairman) ‘

- 'J B Clemetscn (D of T)
W Armstrong (B of T) : -
J S Doig (Scottish Courts Administration) .
D F Graham (DTI (Solicitors)) =
- J M Huiiter {Bankruptcy Registrar, N,Ireland)
B A Rapsey (Inland Revenue) ' '
R B Rowe {Lord Chancellor's Office) _
E Scott Robertison (Solicitor, Scettish O[flce)
D R Titchener (DHSS) .
T H Traylor (Secretary)

_ MATTERS ARISING FROM THE ELEVEN"“F ME !?TING

1. Referrmg to the draft Insolvency B111, Mr Armstrong said
that in addition to the restoration of monetary limits, two other
zrovisions in the Bill would be extended to include Scotiand: those .
relating to a simpler Jorm of proof of debt and to the disqualificat-
ion of mrectors followmg a succession of company failures, ‘

2. ‘The Chairman said there were a number of other Bills which
were likely to have priority over the Insolvency Bill, but he was
hopeful that it would go through. Referring to the Employment.
Protection Bili, the Chairman said that some of the r.ore objection-
able provisions he.% been deleted but it was still the irvention, in -
the cvent of & company faﬂure to pay all outstanding wages and
salaries out of the redundancy fund, which would then make '
appropriate claims in the 1iquidati_on.

3. The Chairman said that one of the main items discussed at
the recant meeting of the Brussels Panel was the scope of the
Convenrtion (Article 1 and Protocol, Article I{a) and (b)). The
British delegation were as yet unable to negotiate on behalf of the

| Government; they were able to explain the present UK laws and

they also had the benefit of the preliminary views of the Advisory
Committee. There was mixed reaction to the suggestion that
creditors' voluntary liquidations be included in the Cenvention;

the three new Member States and France favoured inclusicn bui
the oiher original Member States did not (Luxembourg was not
represented during this discussion). The Chairman thought this
could become a bargaining matter in the final negotiations, but

on the other hand, those dealing with the Judgments Convention
might want an earlier decision. Receiverships and floating charges
were not discussed but are set down for the next meeting, as is
further discussion of creditors' voluntary liquidations.
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4, - In answer to an enquiry irom Mr Graham, the Chairman said _'
it seemed likely that the inclusion of all compulsory liquidations

would be accepted (see 5.222 of the Companies Act, 1848). It was
appreciated by the other delegates that the number of companies -~
whick were wowmnd-up for reasons other than insolvency was very .
small. :

5. Mr Armstrong said that in order to get on with the J‘ddginents
Convention, the Commission had asked for details of United Kingdom

procedires which were likely to be included within the Bankruptcy -

Convention and of those likely to be excluded. P~ had prepared such"

a list, based on present information, but he wished to stress that it
did not commit the United Kingdom and that our views might be
amended in the light of the Advisory Committee's Report. Details
of the list were as follows: '

Protocol, Article ita)

Bankruptey in England and Wales.

- Bankruptcy in Northern Ireland _
Sequestration in Scotland, which includes deceased estates
Administration of estates of persons dylng insolvent in

England and Walzs '

Administration of estates of deceased 1nSOIVr nte in Northem-

Ireland
Compulsory winding-up of companies ‘
Winding-up of companies under the supervision of the court.

Protoc.ol Article Tth)

. Compositions and schemes of arrangement in England and
- Wales
Compositions in Northern Ireland
Arrangements under the control of the court in Northern—
- - Ireland
. Compositions in Scotland :
- Arrangements and reconstruciions of compames in hquldatlon

Procedures which appear to be out51de the scope of the Bankruptey
Conventlon _
N o . . . !
Deeds of Arrangement in England and Wales
..~ Deeds of Arrangement in Northern Ireland
- Trust Deeds for creditors in Scotland
Administration Orders under the County Courts Act, 1959




6. Mr Armstrong added that as indicated by the Chairman two:
procedures were to be the subject of-detailed discussion at the next
meeting in Brussels; these were creditors'voluntary winding-up of
companies, and floating charges and receiverships. He requested

~ that any comments on the list be sukmitied as quickly as possible. .

. The Chairman Said that i:he attentioﬁ of the Brussels Panel

had been drawn to the work of the United Kingdom Advisory Committee .
and covies of its Consultative Paper had been issued to all delegates.

1. The Panel fully understood our requirement to consult and to await

the advice of the A<visory Committee before:finally committing the . -
United Kingdom. - Huwever, no decision had been taken to retard the

intended Brussels programme.

8.  The Chairman prbposed that at future meetings the Working
Party should have regard to the Consultative Paper when considering

articles in the draft Convention.

ARTICLE 47

9. The Chairman referred tc the disabilitiex, disqualifications
and restrictions of rights which befall a bankrupt in this Country.-
The Secretary suggested that at present some of these restrictions
wight not apply topeople made bankrupt abroad. On the cther hand,
a person was disqualiiied from holding local authority office in
Scoiland no matter where he was adjudicated bankrupt. The
Chairman agreed that it would be necessary to decide to what extent
United Kingdom laws on the subject should apply to all EEC
bankrupts. The Commitiee inclined o the view that bankruptcy in
another Member State should lead to the same disqualifications in the
United Kingdom as would a United Kingdom bankruptev.

ARTICLE 48

10, The Chairman said this article contained special provisions -
which were only applicable to analogous proceedings. Mr Registrar

"~ Hunter suggested that under the terms of this article, any extension

of time for payment granted to a debtor under an arrangement or
compos:iion would not necessarily apply against preferential or
secured creditors in another State. The Secretary drew attention
to the Noel Lemontey Report which noted that in some EEC States,

. preferential creditors retained a right of individual preceedings

and such extensions of time were not valid agairs t them.
Mr Armstrong thought the position was unlikely to arise in England

. because invariably the assets vested in a trustee but, as

Mr Begistrar Hunter pointed out, this was ndthe case in Norther-
Ireland. . _ - _

i e e L
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ARTICLE 49

EHatd

11, Mr Armstrong said that this article defined 'judgment' for -«
the purposes of the Convention. However, the Brusseis Panel found
some difficulty with the article which was to be re-drafted =0 as to
include non-judicial decisions. The article was similar to 7
Article 25 of the Judgments Convention. =

ARTICLE 50

12. Mr Armstrong explained that this articlealso followed the
Judgments Convention (Article 26) and provided that, with certain
exceptions, judgments given in one Member State, as regards
bankruptcy proceedings, would be recognised automatically in all
other Contracting States. The exceptions related to non-traders -
and small traders in certain cases and to a successful impeachment.

13. There was a discussion on whether it was necessary to
distinguish between recognition and enforcement, and also as to
whether all such judgments should be registered in some way.
Mr Rowe suggested that it would be as well to enquire what the
United Kingdom intended as regards the Judgments Convention in
this matter. :

- ARTICLES 51 AND B2

14. Mr Armstrong said these two articles gave rules to decide
which of two or several judgments should be recognised and enforced.
He pointed out that this was only likely to arise where, for example,
receiving orders had been made in two States agalist the same

debtor and they had not been advertised in the OJEC. The arbitrary
rule given in 52(2), where *wo decisions had been given on the same
day, was understood to foi:ow Dutch law., The Noel-Lemontey Report
at page 164 gives examples to illustrate these rules. :

ARTICIE 53

15. This article deals with the position of a liquidator who had
been enforcing a judgment subsequently rendered ineffective by the
operation of the rules in Articles 51 or 52. The intention was that
his acts would remain valid, subject to the national law of the State
concerned. Mr Registrar Hunter suggesied that similar protection
should be afforded third parties who may have acted in good faith,
but Mr Armstrong thought they would be adequately protected
automatically, and he referred to the provisions of Article 28,

P —— v L



NEZT MEETING

16. The next meeting was fixed for Friday 24 January 1275
at 1000. The Agenda would be issued shortly and would probably .
cover matters to be discussed in Brugsels in February 1975,

K“_ “'"%-v‘%

T H Traylor

Secretary L__"_} .

ERCA S .



EEC BAN KRUPTCY COMVE*\I'“I% :L:a‘nsorﬂz COMMITTEE

Report of the Twelith Meetmg held at Gav relle House on 28 Ax.gus* 1‘9 14

resent: R Cork (Chairman) -
£ Anton . g
G H Avis
-G C L Dodd ' '
D Graham (for MV S Hunter)
T H Traylor (Secretary) L

Miss G H Goodwin (As SlStaﬂt Secretary)

A
P

REP(}RT OF THE ELEVENTH MEETING

1, No matters amsmg from the last meetlng were ra1sed and the Report |

was accepted.

SECRETAR"”S ‘%“‘PORT

2.  The Secretary said he had received a letter from Mr Armour, who

" was on holiday, giving his views _on certain' items in the,agenda. -

Gy

3. The Secretary drew attenfzon to the following docur.izuts vﬂnch wpre
distributed:-

(a) English language version of the draft Bankruptcy Convention as
agreed by the Commission and dated August 1874 ("Red Bock'*},}.

(b) Blue loose-lesf file; this covered the draft c&ention as far as
Article 53 and would be completed as soon as possible, Blank
paper would be available at future meetmgs so that Members
could insert their own notes. a

_‘(c) Brown folder to house dra.ft_sectidns of the 'Consui ahve Docu mem;
- together with the draft section on "Choice of Law Provisions'.

PREFERENTIAL CREDITCRE

4, The Chairman said that Mr Armstrong's paper dated 10 July 1974

did not correctly reflect the scheme preferred by the Committee, and:

therefore some of the criticisms expressed therein did not apply. Mr AVES
felt that some of the arguments put forward in the paper were based on

" unlikely, exceptional cases; in general the bulk of wage claims would come

from the State in'which the buh{ of the assets were situated.  Mr Avis algso -
asked whether U.X. banks would continus to enjoy rights of _Subrogation”

and if so, whether they would have to work out the likely preferential
apportionmenis before advancing money for payment of wages, The Chairman




-

thought tuat in practice, U.K. banks would only advance money to pay
workers in the U.X., but he asked for an enquiry to be made about
subrogation. The Secretary said this would probably be dealt with at
the next meeting in Brussels. - o B

5. The Secretary read a letier from Mr Armour to the effe'cﬁ that

Mr Armstrong's paper would not dissuade him from the stand which the o
Committee, after considerable deliberation, had agreed {o take. '

Mr Graham said that it seemed essentizl'that the Covention should take cai'é o
~of the general body of unsecured creditors. Mr Anton and Mr Dodd - -

supported the views of other Members.

6.  The Chairman said that both Mr Muir Hunter and he were concerned
about the apparent difficulty which had been experienced in putting the
Committee's scheme across to Members of the Department. It might, -
therefore, be too much to expect them to argue the scheme with conviction, -
in Brussels. In view of the fact that talks were continuing in Brussels
while new Member States were conducting their preliminary enguivies.

for two members of the Committee - say a lawyer and a praiciising -« - -
liquidator - to appear before the Brussels Panel to explain :ne Committee's

into the effects of the draft Convention, he thought there might be a case s -

s hould be the Chairman and Mr Muir Hunter. The Chairraan said he would S

7. Mr Anton agreed and pointed out that there was a pr-~edent for such
a course of action in connection with the European Judgmer:s Cenvention,
Mr Dodd thought that unless strong measures were taken to make the -
Committee's views clear, we could be faced with a fait accompli, since
the Brussels Panel were devoting their next meeting to this subject.

8. The Committee were unanimous in 'resolving that in view of the
importance of the subject, it was imperative that two of its Memnbers be

allowed to express the views of the Committee on Preferences directly = = -

to the Panel of delegates in Brussels. It was agreed that the -,repr‘ese'ntatives'

write to the Minister, copy to the Inspector General, -to éxpress the :
Committee's strorg views on the subject and to ask for a formal application
to be made to Brussels regarding attendance by the Committee’s represent-
atives. In particular he would stress that no negotiation was intended, only

- a statement of facts. '

CONRSULTATIVE DOCUMENT

9. Mr Anton and the Secretary were thanked for the work they had done
in producing a draft of the Consultative Document, L : ' '

10, It was visualized that the 'C.D., (Consultative Docume_nt)' would comprise

eight chapters which would probably be:- -

D Tt
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11.

(1}  An introduction explaining certain referemces used in the C.D.
' and some of the terms used in the Convention, it would also
- contain’ backgrouqd 1nformatron h1story and scope of the
‘ Convertlon. _ : ~ _

_ (ii) A technical chapter on the 'seope of the Convention.

(iii) Provisions relating to jurisdiction.

(iv) Choice of Law.

(v) Preferences.

(vi) Recognition and en.for-cement of jﬁdgments and challenge.

(Vii) Uniform Law. |

(viii) Conclusions and questions.

After a general discussion on the C..D-. it was decid~d that:-

(a) Mr Anton and the Secretary would contrnue working on the C.D.
draft and forward it to Committee members, ‘Professor Halliday and

Mr Graham for comment.

(b) due to the urgency of sendmg the C D. to consultees comments.
should be submitted on each section within two weeks, if none were

" received then the section would be sent for typing. To facilitate rapid.

‘completion of the draftg Mr Anton and the Secretary would be allowed

a great deal of latitude in summarlsmg the buik of the Commlttee S
views, .

(¢} at the front of the C.D. there would be a statement that the C.D."~

- was not the final but merely the prehmmary views of the discussions

of the Committee.

(d) at the front of the C.D. there would be punch lines - which would

 preface the relevant paragraphs of the C.D. - containing the principie’

differences between the Convention _and present law, With page-references

. (e) at the bottom of the pages there would be references to case law

and relevant Acts.

{f) some of the questions’ already asked by consultees would be
answered in the C, D

(g) - there would be a list of questtons and a summary of contents
Wlth page references. ‘

(h) the final extensive task of checkmg the C. D would be the

Secretary s responsibility.

e Ll -




ARTICL E 68

12. Mr Anton sald this Article followed Article 45 of the European
Judgments Convention with the difference that the Judgments Convention -
used the expression dorniciled or resident. The Committee agreed that

the two Conventions should be aligned: and a reference ma.de to domicile
1n the Bankiuptcy Convention, - "

13. The Chairman thought the e Article should stop after "....63" s0
that neither foreign nationals nor the ¢ountries own nationals would have
to pay a deposit. I an individuzl had a judgment against him it was.
because he didn't have any money and the deposit requirement might
deny him the chance of terminating the'bankruptcy proceedings.

14, Mr Graham was concerned with what would happen if the court

regarded the application as frivolous or vexatious. The Chairman thought
9, the challenger would be orderedfas to)costs, after the action. Mr Graham
W’ thought this was too late as the respondant would be prejudiced. Eez thought
it was going too far to rob the court completely of jurisdiction and ihere
‘had to be an inherant jurisdiction in the court to order security but it
could not do so simply because the applicant was a foreign national. The:
Chairman and the Committee then agreed with Mr Graham.

27‘"‘

ARTICLE 69

15. Mr Anton said this sriicle was ndodelled on Article 49 of the Eurdpean g
Judgments convention and had no effect on the U.K. The Committee had
no comment to make on this Article. :

ARTICLET0 TR o

16. Mr Anton stated that this was Article 54 from the General Convention,
which said, as a genera! rule, enforcement of treaties have no retroactive
effect so as "not to change a state of affairs acquired under the aegis of
- legal relationships othei than those created between the States bythe

. Convention". Reading Articies 70 and 75 together he wondered whether -

ZC)M. : the six months given was too short with regard to relation back. ' The _-

‘ Committee was worried about the effect on third parties and it was suggested
that a clause be inserted protecting them. Mr Anton's offer of consulting -
Sir John Gibson, a former. parliamentary draftsman and obtammg his views
on the draftmg of this clause was accep*ed

ARTICLE T1, 72 and 73

17. The Commit’ :e thought that Article 71 would have no effect on the -

U.K. Mr Muir Hunter had investigated the problem of membership of

other Conventions in his opinion and there did not seem to be a Convention

that we were included in which would be =ffected. Mr Anton was concerned
ﬂ'\about the effect of these Articles on Imperial Leglslatmn and that Article 73
3 made difficulties in concluding subsequent treaties with non-Contracting
aJStates such as Commonwealth Countries and the U.S.A. He pointed out that -
f Conuractmg States could make what arrangements they pleased before the

. E

e
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efztry into Iorce of the Conve:wtwn (althoucrh he feL, ‘1«'«\ rlsk neg11g1b1e .
due to the Joint Declaratlon - page 58 1o. %) '

18.  Mr Anton thought thpre were serious gaps in Article 73 as no

prcwsmn was made for reciprecal enforcement by way of Imperial
Legislation. Neither was any provision contained analogous to Article 59

of the E.E.C. Convention, which enables any Member State to conclude -

a freaty with a third state to the effect that it is not bound to enforce S

E.E.C. exorbifant jurisdiction against domicilories of these third states.

~ He thought that if this was allowed there could be retortion from non-Member
‘States. The Chairman recognised Mr Anton's point and suggested that it -

be noted in the C.D., although the rest of the Committee were content with
this particular pomt : .

ARTICLE 74

- 19. Mr Anton thought that to extend the Bankruptcy Convention and all its

“implications to these other countries was really quite serious. The

Committee considered that no oversezs department or territory should

be included without the consent of all the Contracting States. The chec:r‘ata.rjy''-'

thought that only the principle should be stated in the Artizle Wlﬂl a reference

made to the Protocecl where the countries would be Iisted.

~ARTICLE 75

20. See Article 73.

ARTICLE 75(1)

‘ 21, The Committee accepted this Article. - o b

ARTICLE 76(2)

22. Mr Anton remarked that it was not clear whether our law includes
the presumption in Article 34(1) - views would be sought on this matter in
the C.D. The Committee Wondered whether their ob]ectlon to- 34(1) was
still valid.

ARTICLE 76(3)

'23. The Committee accepted this Article.

ARTICLE 76(4)

24, Mr Amoq said that "to. the extent tha at these prov1smns are capable of

applying thereto' was too vague - this would be mentioned in the C.D. The-
Chairman nected that this Article would have to be re-examined when it was

~ clear what was to be 1nc1uded in Article 1(b) of the Protocol.

I
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ARTICLE 76(5)

- 25, The Secretary said that there was quite a problem with reg’aro‘.-to

e e T

ARTICLES 80 and 81

‘reiation back because reservations had been made by some Btates that
~ the pericds of time of relation back would be those of their own law and

not those 1aid down in Article 4 of the Uniform Law, this practically did
away with the Article. The Committee accepted the principle of the
Article but noted that separate consideration would have to be given to
the reservations in Annex 11, .

26. Mr Anton asked the Committée for their preliminary views on the |
reservations in Annex I as he was at present writing this section of the
C.D. The Commitiee thought it was unacceptable to have different dates.

ARTICLE 77

~ 27. Mr Anton noted that this Article was from.. rticle 66 of the European
Judgments Convention. The Commitice found this article acceptable.

 ARTICLE 78 o - .

'28. Mr Anton commented that this was standard form at the end of a
Convention, the Committee then accepted the Article.

ARTICLE 7%

29,  The Committee accepted this Article.

i,

3. Mr Anton thought it was unsatisfactory to conclude a Convention,as
Article 80 did, with an unlimited period but as Article 81 had a provision
for revision then, looking at the two together, they might be satisfactory.
The Secretary understood that the latest thinking in Brussels was that

these Articles could be left out as they were in the Eurogean Judgments

Convention should subsist for a period of ten years and the”eafter sub]ﬂcf* '
to two years notice by any Contracting Party. -

ARTICLE 8z

'31. The Committee accepted this Artic le. ‘Mr Dodd thought that this

was a cont ract which was outside the Community and even if we withdrew
from the Community we would still be bound by the ratification of the
Convention. The Committee was in favour of being bound by the Conve:-ntlon
in these circumstances.

‘Convention. The Committee thought the Articles should be left in and the =
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DATE OF NEXT MEETING =

AGENDA FOR THE NEXT MEETING

33, (i) Progress report on the Concu'tatwe Document

(ii} Protocol Annex II.
“(iii)Protocol, Articles Ito Xv.

'G,H., GCODWIN (MISS)

Assistant Secretary

' 32.  The date of tbe next meeting was fixed for Thursday, 26 September'-"?fi.."
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T H TRAYLOR

. enth Pv*eehng on Th 26 Sep tpn“ r 1874 @ 310,00
Cat C&vreﬁe V”fmﬂe 2-14 Bunhill Row, Londen ECio o
1. | L,onsmﬁr the Re **aort of *he Twelftn Meetmb and any matiters |
_ xarlsmg : ‘ : e '
2 | Set:retai*-y's" Reporf.__
3. "Consultative Document - Progress’ Repoﬁ. .
4. Asnex II - To consider 1 eservatlons Wzacie bv other Member Stales_ o
- and possible UK reservatmns.\ e C? |
A _ ‘ . ; ¢
5. Pr'otocoi, Ariicle I{a)-anﬁ {b) - Scope-Of:'the'Convention.
8. 'Protocol, Article II - Proceedings excluded from the -Csjnven;tion'. :
7. Protocol, Articles IH, v, Vv axid VI '—'AdVertise'ment._,. :
- 8. Prétocol,‘Articlé VII - Transmission of _documen‘té- for -serv ce.:- .
(LUNCH)
9. Protocd, Article VI - Redirection of mail.
10. Protocol, Arfi’clés'i}(,‘ X, XI._andf Xn_ '-”De'tails of various autho_rities.* ‘
11, 'P'rotoc'ol Article XIII Addltlonal proceedmgs to whn,h Um;orm
Law applies. S .
Protocol Artmles XIV and XV Procedure for amendments to
national law and to the Frotocol,
3. Confirm date for the next meetlno' (24 Octooer) and arrange a provisional
_ date for November meetmg : o S : -
14.

Agenda for next mEetmcr.

Secretary



EEC BANKRUPTCY CONVENTION

INTER-DEPARTMENTAL WORKING PARTY

Report of the Thirteenth Maeting held at Gavrelle House on
24 January 1975 ' '

C A Taylor (Chairman)

E G Harper (D of T)

J B Clemetson (D of T)

W Armstrong (D of T) o

J S Doig (Scottish Courts Administration)

R 2 Forth (Iniand Revenue) .

D F Grazham (DTI{Solicitors)) o
J M Hunter (Bankruptcy Registrar, N.Ireland)
R B Rowe (Lord Chancellor's Cffice) '
E Scott Robertson (Solicitor, Scottish Office)
D R Titchener (DHSS) ' '

T H Traylor (Secretary)

Miss G H Goodwin {£ ssistant Secretary)

Present:

MATTERS ARISING FROM THE TWELFTH MEETING -

i. Referring to paragraph 5 and the iist of items to be includad
in Protocol, Article I{z), Mr Registrar Hunter said that if the .
reference o the administration of deceased insolvent's estates in

. Northern ireland was listed as written, it would not be confinec to
estates being administered under the law of bankruptcy, but would
include acministrations in Chancery Division of estates which in
fact turn out to be insolvent: there ave provisions for the transfer
of such estates to the Bankruptcy Court, but transfer is not
autoraatic and the administration can proceed without being
transferred; there are two entirely cifferent procecures. l .
Mr Hunter continued that there was no need to distinguish between

the wording used for England and Wales and that used for N. Ireland. - -

The Secretary said that the wording in paragraph 5 was purely
descriptive and not the wording which would actually be submitted
for inclusion in the Protocol. The Chairman said that he agreed
there may be no need to distinguish betwean the wording for the
Gifferent countries as between ourselves, but it was necessary to
impress on the people in Brussels that we were dealing with three
Gifferent sets of laws. Mr Hunter said that he accepted the point
but the phrase "estates of persons ¢ying insolvent" used in o
paragraph 3 for England and Wales shouls also be vsed for Northern
Ireland; the Chairman agreed. ' '




-

2.  The Chairman said that there were one or iwo other matters.
proceeding in the EEC which impinged on the Bankruptey Convention.

' Firstly, there was a draft Directive relating to Movables and

Mr Clemetson had attended a meeting in Luxembourg; it was

s1gm;hcant because it appeared to effect the position of floating charges;
Secordly, as regards the Bankruptcy Convention, the question of the
inclusion or omission of banks and insurance companies had been
resolved, at least so far as the original six member States were
concerned; our delegation had reserved the position as regards, the

 United Kingdom, but it was clear that the other States considered

that banks should be included in the Bankruptey Convention and that

" its ground rules should apply to insurance companies. A joint

Working Party had been set up to work out such modifications as

‘might be required for insurance companies. Thirdly, there was

a draft Convention on the law applicable to coniractual and non-
contractual obligations. The Secretary said taat the two Law -
Commissions had set up a Working Group to consider this Convention

' and a2 Consultative Document had been issued; he undertook t(_) let

" the Chairman have a copy. Mr Clemetson said that irom a

preliminary reading of the draft Convention on Contracts some of

~ its rules appeared to conflict with those of the Bankruptcy Con vention.

It did not apply to companies.or to their winding=up, whereas the
Banlfruptcy Convention ¢id do so and this could cause corfusion,

ARTICLE 54

3. Thé Chairman said it appeared that the Advisory Committee
thought this Article satisfactory as regards judgments relating to
the opening of bankruptcy proceedings,, but they were less sure about:

. those taken in the course of bankruptcy proceedings. Mr Rowe

pointed out that there was no automatic enforcement under the
Judgments Convention and one had to use the normal registration
procedure; he could appreciate that there was an urgency where

the opening of bankruptcy proceedings was concerned, but he was
not clear as to what other formalities might require to be automatic.

- The Chairman suggested these would include such as orders for

delivery up of assets or records and orders for attendance.

4, - Mr Regisirar Hunter pointed out that judgments in the
ancillary proceedings set out in Article 17 were specifically referred
to in Article €1 as requlrmg orders for enforcement; the Chairman
agreed and said it was clear that Article 54 referred to "the opening

- and course of proceedings’ read together. Mr Armstrong said that

- the Working Party in Brussels had suggested the deletion of Articles -
61 - 67 because they came under the Judgments Convention. Mr Rowe
- said it was a pity that the wording of Article 54 was not more precise;
~ he thought it essential we make it clear that we assumed the Article

'related to the formalities of bankruptcy proceedings rather than

_]udgments ancillary to bankruptey proceedings.
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ARTICLE 55
5.  The _Chairman said that this was the first of a series of Articles,

dealing with proceedings to challenge the bankruptcy. The Article simply
said that in any Contracting State other than the State of the Bankrupicy, ,
an action to challenge the judgment opening the bankruptcy could he brought
in the cases specified in Article 56. In answer to an enquiry from Mr Rowe,
the Chairman agreed that such challenges were admissible only in regard

to judgments opening bankruptcy or analogous proceedings and not to other
judgments referred to in Article 54.

ARTICLE 56

8.  The Chairman said this Article set out the two circumstances in
which a challenge could be brought: where the debtor had not received
proper notice and infringement of public policy. Proper notice was dealt -
with in Clause (1) which he understood followed a siinilar provision in the
Hague Convention. The Secretary said that the English text appeared to
differ from the French text which made knowledge of the proceedings and
time to prepare a defence cumulative. - The French text followed the Noel-
Lemontey Report which at page 140 specifically referred to the points as
being cumulative. He added that the preliminary view of the Advisory.
Commn:ittee was that the English version was acceptable.

. Mr Registrar Hunter said he found it hard to follow how the points

could be cumulative because it would suggest that any ex parte order would
offend; yet under Clause (2)(e), one of the grounds which: could not be used
was that the judgment had been given on the Court's own motion or ex parte,
and if it was ex parte, then there had been no opportunity for defence. He
suggested that this was an instance where we should ask the French to
question their own draft. The Chairman agreed that to suggest that the
points were cumulative did not appear {o ‘make sense; the debtor might o
have had time to arrange his defence but not to avail himself of legal remedies
because they were subject to time bars. He said the peint was noted.

8. The Chairman said that according to Clause (2) it appeared that

the Bankruptcy judgment could be challenged on grounds of public policy
with the exception of the five matters set out in the Article. The Secretary
said that the Advisory Committee felt that this was an instance where the
French expression "L'ordre Public' should be put in brackets after the
term ""Public Policy" to indicate its wider interpretation. This point was’
discussed at some length. :
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9.° . Mr Rowe said that the list of exclusions in Clause (Jappeared to
exhaust public policy as we understood it, so ore could only assume

that the continental term had a wider meaning. Our Courts had already
met cases where they had to consider the term in its continental context, .
but he agreed that the probable effect of putting the French expression in
the English text would be to indicate to a Court cealing with such an -
application that the continental concept of public policy was applicable.
The Secretary suggested that it might help if the continentals were
invited to give examples of public policy not excluded by Clause (2);

Mr Registrar Hunter said that some examples were given on page 141

of the Noel-Lemontey Report. : ' ' :

- ARTICLE 57

10. The Chairman said that under this Article an action to challenge '
a bankruptcy order should be brought before the Courts specified in
Article X of the Protocol. Referring to paragrapb 6.8 of the Consultative
~ Paper, he said that the Advisory Committee suggested that the Courts to

~ be listed for the United Kingdom should be the High Court in England, the
Court of Session in Scotland and the High Court in Northern Jreland.

Mr Rowe said he thought this was probably correct because the High Courts .
would have the necessary expertise. Mr Doig said he agreed that, because
the Judgments Convention favoured dealing with the Supreme Courts, we
should be consistent and do the same under this Convention; but there were
exceptions, such as under the Maintenance Orders Act where tae matter
. went to local courts. The Chairman suggested that rules could be devised
whereby although a matiter was initially raised in the High Court, ‘it could -
be transferred to a County Court. Mr Rowe said this was possible but he
~gtill favoured containing such-actions in one place. His Department's
view regarding the Judgments Convention and other matters was that
machine;'y already existed in the High Court to deal with them.

11. Mr Registrar Hunter said that there was no problem as regards

forum in Northern Ireland. He presumed that a successful challenge
in, say, London would be effective throughout the United Kingdom. '

" Mr Rowe agreed and added that presumably we would draw up internal

rules of jurisdiction to determine whether a particular action should be

heard in Belfast, Edinburgh or London, '

 ARTICLE 58

12. The Chairman said Clause (1) directed that an action to challenge
the Bankruptcy Order should be brought against the liquidator, and it
also listed who could bring such an action. - He suggested that "Public
Prosecutor" should be replaced by ""Public Minister", as in his view
this referred to the ""Minister'"charged with overseeing public’ ‘
policy and having power to act in the public interest. He agreed with
Mr Rowe that this referred to the Attorney General in England and the
- Lord Advocate in Scotland. '



LN
b

13. Mr Armstrong said the Department's view was that notice of o
~ the action should be served on the petitioning creditor who should have
power to oppose the application should he so wish; he understood that
such an amendment was acceptable to the Brussels Working Group.

i4. The Chairman said that Clause (2) required such an action to

be brought within 3 months of advertisement in the OJEC .or; in the
absence of such advertisement, from the date when the person bringing
- the action had knowledge of the judgment. He added that the Brussels
Working Group had agreed to amend the Clause so that in any case an

action could not be brought later than 6 months after the opening of the
bankruptcy. L - Co

15.  Mr Armstrong said he was not in favour of such an amendment ;

it could be prejudicial to an aggrieved person who might have no knowledge
of the bankruptcy simply because the liquidator had neglected to advertise
it in the OJEC. The liquidator relied upon the GJEC to give notice to
protect his interests and if he neglected to do so it would be at his own
peril. Under Article 55 et seq a debtor had a right to attempt to limit =

the effect of a bankrupicy made in another State in the &tate in which he
wag living, and the a.aendment would deny him that right unless he

became aware of the bankruptcy order within 6 months. Mr Doig suggested
that it might be preferable to have no time limit other than the 3 months,
but to require a person wishing to appeal after that time to show cause

why he should be allowed to appeal. The Chairman said some people
were adept at producing such reasons purely as delaying tactics; he
considered it essential to have an overall time limit otherwise a liquidator
might have gifficulty in getting on with his task.

16.  The Committee considered the position where an English
bankruytcy had been in progress for a year before the trustee discovered
that the bankrupt was living in Italy and had assets there,. where upon ‘
‘he advertised the bankruptcy in the OJEC. Mr Registrar Hunter said

that the proposed amendment would prevent the bankrupt from exercising
his rights under Articles 55 /56, but if there was no amendment, the
trustee would only have to wait a further 3 months from the advertisement.
He thought this was acceptable and was inclined to agree with S
Mr Armstrong. Mr Rowe also considered that a person should be given
adequate notice and he added that it would be most unusual to have a set
time limit without any possibility of extension; it seemed to be a question
of balance as between allowing adequate opportunity for appeal and
assisting the liquidator in dealing with the estate. The Chairman agreed,
as did Mr Armstrong who added that in his view, the proposed amendment

came down heavily against any possible aggrieved person living ina
State other than the State of the bankruptcy. '
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17.  The Chairman said that the ‘amend'ment was intended to

. gover a very limited class of people who might tend to run away.

from financial troubles and for this reason he felf there should

- be an upper time limit. Mr Harper said that the question should |

rarely arise in practice because, if a debtor was known to be an’

~ alien or possibly already abroad, a-liquidator should automatically |

advertise in the OJEC, otherwise he could be open to criticism.

" ARTICLE £E9 .

18. The Chairman said that this Article set out the effects of an
action to challenge a bankruptcy judgment. Under Clause (1)a

bankrupty order fell to be recognised until a challenge was

successful, but the Court hearing the action could decide to stay

" enforcement until the action had been heard (see Clause (2)).

Mr Armstrong pointed out that under Clause (3) a judgment in.

an action to challenge the bankruptcy took effect against all persons

in the State in which it was given. This meant that if it was an
adverse judgment, it took etfect against everyone in that State,

¢o no one else could subsequently open an action to challenge the '
bankruptcy. ‘The Birussels Working Group had agreed that this

was not the intention, so the Clause was being re-drafted to the
effect that only a judgment upholding a challenge would take effect
against all persons. The Secretary pointed out that Clause (3)

only required a judgment in an action to challenge the bankiuptcy -

to be advertised in that State; the Advisory Committee were of

‘the view that such a judgment should also be advertised in the
"OJEC because it could have an effect on people in the other States,

Mr Rowe noted that creditors in other States would probably wish
to know that assets in the State in which the judgment had been

- upheld were no longer available to them. Mr Armstrong said that

there would be nothing ta stop a national bankruptcy taking place
in the State in which a challengehad been upheld, and creditors -
in other States would require knowledge of such a successful -
challenge in order to petition for a national bankruptcy.

ARTICLE 60

19. The Chairman explained that the purpose of this Article
was to enable a national bankruptcy to be opened in a State where
the Community bankruptcy had been successfully challenged. 'The
creditors in the Community bankruptcy would be able to claim for.

~ any shortfall in the national bankruptcy. The Committee had no

comment to make on this article.
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 NEXT MEETING

20. The next meeting was fixed for Friday 21 February 1975 at
10.00. The Agenda would cover Articles 68 to 82.

. Z'ﬂ. -_ l)..,o.niaﬂ.' .
T H Traylor /
» Secretary — 1~




