ILRC

INSOLVENCY LAW REVIEW CCMIITTEE

AN LR

THE PRINCIPLES OF INSCLVEINCY LAWY

3

{(Comments from consuliees summarised b7 the Secretary)

ins sumgarios of tne written ev
=] —'"

'G >

es 'ere °skec go) wnat Dt,e ne naa the social
nged sine ths esent legislation was enec:
septablie ana we

-

any further changes desirab

¥

r; 'U

€,

N
3

"
.

4

hat what we want to achieve is an integraved
ncy avstom that will suit the greatest
ions, a1 adequateTV with the protection

9
Ej.
oxe)

(L S 5 O

)]
n

«.
Qo

1

TOT terGSu in insclvency TTZ
uiv ablf and fairly the fthn01wl wz‘r"n,_...
d insolvent debtors ir the overall conte:x

noci O
[
|.J.
3

fO e L‘1

|

3

Y b
¢l <f

N bde
O
'3
:
)

Yo 0 .O'g
H O
o

o)
o = ]
[ ¢

~
.
} I

pointed out that the present bankruptcyr

1y on the BA 41883 which, spparently, had not
tr duced. Deeds of COE?OSlulOH and arrsage-
r at that time which led €0 a suggestion in 1884
Bankxraptey of the country is being worked outside the

B o
e

a2t

MO0 O
‘.—A-
E e ol
g
e O m

otes an anonymous reviewer of a Bankruptcy Lextoook
pendulum is ever oscillating in bankruptcy between
icy in which everything is left to a lody of
argless and aﬁathetm and an officialism which
to debters and :equovs. The pr sen* Bank-
ne ii;uuurau10ﬂ of the latier, and this, com-
L Jt remuner"*lon t o“actlu*o ers and
.5 rendered the Act unpopular

he beginning of the

nad traditionally been

a 3

R N R = e gl AN
:3 0
@© 0
oo
5%
FJFJL

]

2

g SO =
"l'

Hed o
2
41 © @ ct <t
wmom
0
[}
’.
4]

5 O (o LA (
e

O RO

O 5 D kY

i pd

9]

B o

"\

Hy

1]
¢
(

(

G
f-
0]
el

m ct
o]
0
|
¢
3
[«
v
[y
|
U
-
U

G
H ot

[3?'
6}
g
e
oS
H
’_J
o
o
)
ta

Q3o o

D5 oo

""'l WOy r-. nm“ =
encroachment
an area of pr
increased sta
mainly 1‘ec""ﬁ

[ 6]
=
3

& P
4

ante!

=
3

(-

313

4
[
oF 3
Q

’. »
‘b
ol
]
Q
IS
|.;-

3
LJ

HeJ3 b oFf
it

~ests. There was
tion of thn syste“,
id. not 3e tru ted to run the show them-
138 ; left tr“ s*~f“m
up p“ov1v*ono
nt of insolvent

"o
o
M e ot o

[VF 43

o
i3
€
e

c
8]
=
"

] @
ot m B -
C
QO M
S 3

DO OO N

W ocichH MRS H R A YO
{3
o @ HH O

.
&
=4
’)
(‘J
.{
>
]
e}
13\
6
(4 3
]
o

B3 piew
W

ek O B @

FefL iy O 9

]
6
=
H
_i
H
@
w
ct
£
[
i}
i
&)
-4
i3
&
0
a9
[
=)

f credit has
-owners with &
cards and tn

m and To take ou
i S
e

fu g
1

w4 ot
S
=)

D

Ui

e_x

t
OO bk

3

o
0
My - -
t:ul'j .
)
e

(Rl R (U]
G BN » )

D 1= =

"B n o0
[
3NS E e




-As5sociatic

methods of doing business and firancing changing concepts of
o) 4
. -~

b &
morallty and work, increased taxation, tax avoidance schemes, the
advent of the credi+ card economy znd an increasing incidence of

whife collar crime,

6. Mr Farrar suggests that the complexities of +he credit system
can be intimidating for Doorer consumers, who eagilw get into dqiffi-
culty, and the availability of advic he €r lncome group is

t

o

i
very limited. 4s a result they eling of hopel
adopt an Ostrich-like attitude to ignore prodlems, hop
€0 away. He thinks we should follow the trend in some other -
countries towards assistance for consuner debtors by counselling
facilities and less formal insolvency DProcedures.

7o Ir Farrar voints to an increase in the proportion of zecured
to unsecured debts both in respect of individual traders and trading
companies. There hag teen ETOWINng criticism of the way secured and

preferential creditors 5coon the peool. This, plus the harsh realities
2

of recession, has influenced the modern trend towards safeguarding.
or salvaging viable business enterprises. Finally, Mr Farrar 3ays
that the rizours of the economic climate over the last 5 years have
highlighted the inflexibility of our Dbrocedurss in providing for

s B
orazToria,

g. The British Chambersof Commerce (C28) tarxe the view that the
ta2w leans too heavily 17 Tavour 0l The debtor. In rarticular, they
Wans more stringent rules for dealing with delinquent directors o1

failed companies.

S. The She
should be s3 T
winding up hav

field Chamber of Commerce (C36) consider rrocedures

the same objects.

ion (C41) and The Louipment Teasine
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mplified and harmcnised, sSince both bankruptey and company
e

g 2 The Firance House
A + ;

n t

o (C58) Teel Th talance nas Swung too far in favour of
protecting the insolvent. They feel that greater regard should be
paid to the principle that it is in the public interest that versons
should honour their contracts and vay their debis. Creditors should
be given more Drotection against +he fraudulernt and the reckless. 7In
zost major insolvencies, the small man suffers most. Finaliy, they
peint out that nodern statutes tend to be cbscurely drafied.

1. The Association of Certified Accountants (C48) say that al1
too ofter the interests of credltors are not best served by the
cumbersome adminigtrative machinery, and debtors are often subjected
to unnecessary hardship. The current economic climate has shown that
factors bayond the debtor's control can cause his insolvency, so he
should not necessarily be Subjected to the stigma of bankruptey.

2. The TInstitute of Professional Civil Servants (c57) say that

it was not anticipated at 1ts inception, that the BA 1914 would have
nuch application outside the leading community, apart from a few
highly paid and skillegd craftsmen, for whom the Act specified
provided retention of tools of trade. It was not foreseen that non-
traders would be avle to obtain credit in excess of £50. The present
day harsh treatment of norn~traders is vieweg with distaste. The
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economic system of the country depends upon the availability of
cradit gererallyy; therefore insolwvency law should be seen to
discourage beth tThe fraundulent and careless. Many debtors were
incompevent rather than criminaly therefors greater flexibility
was required sc that draconian measures were used only ir the
worst cases.

13. The British Bankers' Association (C59) stress that more
consideration should be given LO Crecitors losing as a result of

the improvident or fraudulent activities of individuzls or companies.
Any protection given to the debtor should be balanced by more
stringent requirements for him %o meet his indebtedness.

14, The City of Tondon Solicitors' Company (C641) say that, in
general, the samé rTules should apply to insolvent individuals and
companies. The element of vengeance should be removed exceptc where
the debtor has committed fraud or other criminal offences. Creditors
should be ireated fairly, but where there is a reasonable chance of
recovery {(of the business) there should be machinery available to
deal with it, even if creditors might not be paid in full. Persons
or companies whose financial affairs were such that there was no
pos5sipility of recovery should vte eliminated from commercial 1life,

at least temporarily in the case of individuals.

15. The TUC (c74) say that insolvency law needs o be brought
into line with Redundancy legislation and the Empliloyment Protection
Act, to improve the security of workers affected by insolvency axnd
banitruptcy. 1In particular, solutions are recuired to the disruptive
cfieccts on employment prospects and productivity. Company Iiqui-
dations reduce employment opportunity; often the insolvency is due %o
pisjudgement and managerial inadequacy. In such cases the clear
object should be to seek ways, perhaps by finsncial or managerial
reconstruction, by which viability could be restored and employment
secured.

N
16. The Birmingham Settlement Money Advice Centre (C82) say
that it is inappropriate that the 10Ss oF virtually all of his assets
should apply tc a non-trading debtor; unless a good and sufficient
case is made out, such as criminal lack of care, fraudulent use of
monies or misrepresentation in obfaining loans or good on credit.

17- The Tnstitute of Chartered Secretaries and Administrators
(C83) thirk the law should be directed Towards preventing insolvency
rather than the propping up of unprofitable businesses, by ensuring
That steps are taken in good time to avoid defaults on creditors.

18. The Insolvency Practitioners' Association (G106) say that
the major regquirement is the harmonisation oOF insolvency procedures,
coupled with a substantial reduction in the level of formality.

1. They call for restriction in the proliferation of government
preferences and set-off. 5

20. They say that the law regulating fraudulent activities has
failed. The definition of fraudulent trading is too strictly drawn,
so that credit can be obtained and nisused recklessly without a
proper safeguard for all those who advance the credit.
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21. The National Association of Trade Protection Societies (C113)
say that there is insurriciont distinction betwoen the treatment of
unfortunate debtors, and the reckless and irresponsible. They want
more stringent obligations on directors of limited 1iability companies
with personal 1iability falling on those who are irresponsible. They i
also call for a review of preferences.
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HE PRINCIPLES OF INSOLVENGY LAY - WRITTEN EVIDENCE

— e =ty

e il

1 Writien evidence which has been received since the
nreparation of ILRC 64 (coupy zttached) appears to contain no
wropesals about the principlecs of inssivency law. However, I

Lhave nad a run through =211 the written cvidarce snd here follow
rome amplifying remarks teo IIRC €4,

2 Jdehn Farzar (C15) has beer summzrised extensively in ILRC G&.
He alsc suzgests that 2 Person ov rerburcened with dcots o harazsed
Dy creditors may be the source of much social evil, and quotes
From the Canadian Report. 'Tne fensions bduilt up 1n harassed
individuals and families frequently Vcnt“wou*e to family treakdowz,
patal illiness, crime and economic depencdency®. He says this
Lreblem must be coped with expeditiously but, in the case of smzll
¢L.otors, without the expenses and formallty of full bankruptcy which,
in suck cages, is of little practical waive as a means of colilsctive
executicn. He suppo"ts more ’xtenswve vee of admiristration
orderz coupled with the developusnt of Enforcement 0ffices and
debt ccun;:l’;:h as reconmended by the Page CommitTee, plus the
=acourzgensut of moratoria avd v0m300¢uioqg. Advantages will be
() avoidance of the stigme of bankrupter, (b) an increase in the
likelihood of creditors deing paid and (c, generally cheaper than
pankruptcy.

5] Finully, Farrar points to the need for an Insolve necy Court,
risbached %o QB (his item 13).

L R B M Rnight (C17) feels that the protecticn given Lo the

he
ovmer/proprietor/director of 2 private limited company is no longer

appropriate because it fails to recognise the element of personal

rer#on*ibility. Secondly, in the case of companies generally and

public companies in particuiar there is growing pucl:c recognition
the responsibility to employees and the commmity in addition

00 the shareholders. In general, he feels that the law does not

impose & sufficiecns ALy on ow::r*/ proprietors and directors to

act at an early stage of knowledge of 1nsolvency.

= The Trade Indemnity Company Iid (023) think that there is

less stigma attecning TO 1nsoivency than in the past and that the

costs inmvolved in aivempting to collect indebtedness tend to favour

ion Committee of the British Tnsurance
AS a general principie, any changes 1"n
vency should not affect rights conferrzed
ng contracts or in the manner in w;;:h



7 fhe Retail Consortium (C38) say that the two principles of
rehabilitation and ar even hana te be preserved between creditors,
~ithough cimple concepts in themselves, have resulted ir much
complexity in the law. 2 the result the ordinary creditor is
vrable To know his —ights fully or precisely without recourse’ Lo
prorfessional aid. The insolvency law needs to be updated and
cimplified and written in a language understocod by those engaged

in commerce for whor the rules are there to serve.

8 “he Finance Houses Lssociation (C41) think that we must be

unigue in WeSLern Lurope in Raving separate systens of insclvency
administration for individaals and cerporations. They point t6 the
greacver convenience of a uwnified procedure and ccdified statute
cevering all forms ¢f insolvency.

9 There are some errors in para 12 of ILRC &4y in line 3 tone
IPC3 (C57) were referring to the "trading community”. Iines 4/%
snoule read “specifically provided for tne retention of tools of
trade”. ;

{3, The Midland Bank (C64) say that as a genersl principle it

Seems Tight That the rinancial activities of an insolvent debtor,
either individual or company, should be brought to a halt, his
assets realised as quickly and as profitably as is reasonabiy
possible, and his liabilities discharged as speedily and as
equitabiy, having regard to the pricrities of those lizabilities,

28 circumstances permit. In addition, insolvency law should provide
*ox certain particular circumstances. Firstiy, for at least a
certain substantial specified period, the debtor should not be able
O berrow or obbtain crzdit without disclosing his previous insolvency
to his prospective creditor. Secondly, the individual debtor, oxr
¢irectors if a company, should be liable to criminal penalties if
the insolvency resulted from business imprudence. Thirdly. where
the insolwvency is marginal, it should be possible for the debtor's
business to confinue under supervision, if this will benefit the
creditors. Fourthly, where nc criminal offence is involved and all
the creditors so agree, it should be possible for the insolverncy +o
be deait with in a substantially informal manner. The Midland

Dank is of the view that the presert law does not adequately cater
for their third and fourth points.

0.0 0

11 The Society of Conservative Lawvers (£92) have based their
Wwritien evidence On the 10LLOWINg DOSUULALES :~

(2) the Scheme of Arrangement must be reinforced and
alternative vehicles of recovery considered;

(b) the unsecured creditor must be conceded mors
extensive rights than he presently has in
receivership and liguidationg

(¢) the exhorbitant expense of receiverships and
liquidations must be reducedj and

n should be imposed both on the form and
ges of incorporation.
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