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TNSOLVENCY TAW REVIEW
Note to Drafting Sub-Committee

INTRODUCTORY.

I have nrvﬁaved a first draft of the introductory to the

Rﬂpor» so that you will be aware of its probable contents
wnich, therefore, need nct appear in the main body of the

‘ﬁ@ﬂortn It will not be possible to complets many of the

bl?ﬁk spaces in it until much later on but, of course,

there is no urgency about this.
2 I am trying to lay hands on a number of previous
- Heports so that we can look at their general pattern.

T hope to have a fair number dvallaale by the time we
first meet.
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T H TRAYLOR
11 December 1578
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FIRST DRART

COLREK REPORT - INTRODUCTORY

/Tote by avthor. Official guidance to secrstaries of
committees says that to ensure consistency of content
there should be an introductory section to the Report
containing any or all of the following: terms of reference,
date of appointment, memberéhip, circumstences in which
the committee wés set up, steps taken to gather Tacts and
opiunions, number of meetingé held, and a brief indication
of the layout of the report (including page or paragraph
reference to a summary of recommendations). This is of

| particular importance where it is expectedrthat the
Secretary of State will publish the Report and present it

to Parliament.,/




REPORT OF THE IN3SOLVINCY LAW REVIEW CCMITITTEE

The Right Honourable John Smith MP

Sacretary of State for Trade

The Committee was appointed by your predecessor for '"by

Mr Edmund Dell, MP, then Secretary of State for Trade in

the previous administration’/ on 27 January 1977, after

. he had aanounced in the House of Comnmons in answer to &

parliamentary question on 25 October 1976, that he was
setting up a committee under the chairmanship of Mr X R
Cork, FCA, FCIM (now Sir Kenneth Cork, GBE) to carfy out
a fundamental and exhaustive reappraisal of all aspects

of the insolvency laws of England Wales.

2 The announcement c¢f the membership of dur Gommittee
wae made to the House of Commons by Mz Clinton Davis 1P,
then Pafliamenﬁary Under Secretarj of State for Trade on
27 January 1977. The Members of the Committee then appointed
werei

Mr PGH Avis

Mr J S Copp

Mr G Drain BA LIB JP

Mr ATF Goldman |

Mr MVS Bunter QC-

Mr Regiétrar J M Hunter

My P & Millett QC

Mr D McNab



Mr Régistrar T # Penny

Mr ¢ A Taylor OB, FCIS

Me E I Walkermﬂrﬁott'
Mr 2 H Traylor MBE of the Insolvency Service, Department of
Trade, was appoiﬁﬁed Secratary.

K &/

3 We were given the following terms of reference:

i to review the law and practice relating to

insolvency, bankruptey, iiguidation and
receiverships in England snd Wales and to
consider what reforms are necegsary oy

desirable;

ii. to examine the possibility of formulaﬁin
& comprehensive_insolvency system ard the
extent to ﬁhich existing procedures might,
with advantage, bs harmonised and integrated;
1ii. to éuggest possible less formsl

procedures as alternabives to bankruptey and
company winding up proceedings in appropriate
circumstances; and

iv. to make recommendations.

Boor, o ronafTd ot
4 It scon becawe obvious that we had undertaken a massive

tagk an& oene of great difficulty and we?%hbug t it appropriate
e invite the following rergons to attend our meetings and to
'give ug the benefit of their specialised knowledge:

Mr D Graham QO

Mr J R Endersby . 7% 4% ¢

£
i
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/ﬁeférence t0o Bob Jacx aiso to ge.in'héfe-when the circumstéﬁces
of his aw9014bmeﬁ¥ have been checked Dluu, possinhly., a refezencé
to the Scottish WQrﬁ¢ng Party of w1 ich he is Chairman/. |
r gpecial thanks afe due to these gentlemen whe have attended
nearly every meeting of the Committee, served on various paﬁels
and submcommitteés and glven us the benefit of their experience
and expert adv1VUfr‘
5 We aiso thought it expedient to set up thrée consultative
paneis of experts drswn mespectively from the accountancy,
insurance and legal professicns. In general terms their tacsks
have been to anslyse the broad decisions of principle arrived
at by the Committee, to consider the practicability of the
preposals and any resultant problems, and to submit detailed
plans for implementation of the proposals., It would not be
overstating the positicn to s2y that the work of the Commithee
would have been infinibely more dllflculw, if not 1mp0331b1e
within 2 reasonzble timescsle, without the consultative panels
to undertake these onerous tasks. We ave particularly indebted

to these gentlemen whose nsmes are set out in Appendix I,
¢ ' -

£

6 It has'been necéssary also to set up numerous sub-
committees from.wiﬁhiﬁ the Committee to deal with specific

i areas. In all there have been s 7 sub-comnittees and it is
perhaps worth re cofdlng that panel or sub-committee meetings

have been held on / X 7 days, mostly for all-day sesgions.

7 | We held our first muﬂtlnﬂ on 25 February 1977 and since
then we have held full meetings of the Committee oa.j"k_fdaysa On

& further / X / days we received deleg ticns from representative

w Yo
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organisations who- aitend ‘eithsr a2t our invitabion or at their
own request, TheSu meeﬁinﬁs$hfwe been_pf~considerahle value
and assistance to us and we are indebted to all those who took

patet ] . - . - . - - ‘ jl’{ ‘

I
5

8 Pérﬁly in response te a consultative 1ettefﬁwhich we
issued in March ﬁ??f-and partly in res?enee to gpecific
r@queqte made by the Committee, we have received nearly /[ X_/
hundred wrltten summ1331ons? carying from a few words to book
1eﬁgthglfrom individuals, crganisations and government depart-~
mé;;su A full list of 211l those whogse evidence we have heard
or received appears in Appendix Eland to all of them we desire
to expresS'our sincere grotitude. We shculd like to express
our thanks slso toﬂ#he USA and th sa-Commonwealth‘countries
which have supplied us with copies;of their own comparable
reports and other valuable information about their insolvency

codes and practices.

/Note by author: the paneis-and sub~comnittees, in particular,

i

" have been supplied with a lot of information and T am in

frequent communication with these countries/.

9 In view of the number and ulk of tﬂe written subm1531onv

which we have received we hawe decided not to 8ppena these to
the Report. However, coples of the memoranda will be made

available to the Department.

10 The width of our terms of reference has made it imperative

/

A

1n order to keep our enquiry and this Report within manageable

bouﬁdsg hau our recommendations sroula be to gomg extent

-5 -




selective.  This vie have sought to act 1é#é'by limiting our
recomme ndations, ﬁher ver 1% was cOnveniéﬂt to de so, to

matters of major 1mnc* ance and to generdl prlnC1ple¢» We
oy

hawve not a*tempted to CLo?ue oux racommmndatlons in ﬂt“tuzory
ldnguaae because we assume this to be bhe provmnca of

Darllamenuary *auﬁhusmenm; AAJ* T .fﬁéa waﬁumﬁ éﬂwﬁﬁb@
po e Tj ‘Lﬂw@bm/wkfaﬁvragf??' | - '
1 ossubly a pars saying where the summary is ox

““Leﬂﬁatﬂvely t at "We have not attempted tc svmmarise all
our conclusion and -&commenaatloﬁs because they are clos sely
related to the context in which they appesr and are 1ike1y5
we'think,fto_be bette&”appreciaéed if made in the light cf
that context. My oW feral:mg is that there should be a
summary at least'of the major recommendationg/.

"

12 /Possibly a para indicating in broad terms the layout
of the Revort: "This Report is presented in /X 7 parts. -
Part T 5.8ccecsccees Part IT examifieScceccoases ALl 0of our

recommendations are to be found in Parte..../.

12 In refefring to the.more important statutes in this
field, we use a number of abbreviations. These include the
following: _ ,
11857 Act'~ The Irish Bankyupt and Tnsolvent Act, 4857;
14872 Act'-~ The Bankruptcy (Ireland) Amendment Act, 18723
t1913 Act'~ The Bankruptey (Scotland) Act, 1913
4044 Act'= The Bankﬁuptcy Aet, 914
4029 Acti- The Rankruptcy Amendment Act (Northern

Treland), 1929;



1048 Ac*QQ “h@ Companies Act  ﬂ9#8 :ff

11960 Act'~ The Companies Act (Yﬂr+hﬂrn IreWazd), 19¢@.
/Note — there will be a few more o put in/.

The L@ﬁ% W
14 g?ara zbout any_difficuities of_sufficient importance

to be recorded - none hopefully?/

jﬁ5 /1111 want to record Lhanfs Lo ny staff and the

verbaflm reporter 5/9

16 /Para elong the lines "In presenting this Report we
would like to emphasise that it represents the unanimous

findings of the whole Committee” -~ or not, as the case may be./

Sir Keﬁngdlco 7k (Chalrmdﬂ)
Peter Avis

- John Copp
-Geoffrey Drain
Alfred Goldman
Muir Hunter

Jehn Hunter

Peter Millett
Duncan MeNab
Ritchie Penny
Ghristoéher Taylor

Edward Walker-Arnott

Trevor Traylor (Secretary)

March 108&
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Commitfee ﬁill—bear that in wind in drafting the final Report. On the other

ﬁaﬁd, zs it is hoped, the evidence overwheimingiy‘supports the views of the Commitlee,
then.thls éun Ee included in the Paporb and Wlll add encrmously to the credibility

of the recommendations and the likelihood of government érrangzng The ﬁecessary

legislation.

Tn the event, the Committee can only frame the necessary outline legislation

after having decided the general principles 1% believes are the right ones.

Tt is realised that to mske the necessary amendments to existing 1egislation

o remove tﬁe present anoﬁéiies'and draft the outline of legislation necessary

to put the new proposals inﬁo effect is a major task that can only be carried
;ﬁkgém 6ut by teams of éxpe;ts working dedicatedly and continuoﬁsly and even then it

6 g%lll take at least ‘two years. We are fortunate to have ag Chalrman and members

‘jo the panels we have sel up, thosc publlc spirited people who have the speclalist

£,

owledoe and dedication to carry ocut this task.

The Committee therefore intends Lo concentraie mainly on the new basice pr1n01ples
e . g

NN | ‘

- and on ccnsidering oral and written evidence and then psssing on its 5&CLElOﬁQ to
r&i}’ g

the working panels and the secretariat who will devise the necessary draft

iégislation to put them inte effect. It will also fall principally on to the

secretarias and the panels to consider the necessary revision of the existing

legislation where it has proved in practice inadequate or unsultable.

Thers is no point in considering the revision of the insolvency laws wunless there
g ¥

'ﬁ%f is & basic philosovhy agreed by the Committee which acts as a broad guide and
&gt b ¥ P : .
against Which.all propesals can be tested.
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Fortunately, this desired basic philosophy has come through clearly, both from

&

o

Insolvency does harm to the community by cauvsing damage to the interests of

; S . . ' > . s O 4
the evidence given and the thinking of the Committee itself. f‘if"%fi' ?@W

=

P
{‘ Efwﬁj

ff %Jmﬁf' both business and individuals, creates unemployment and lack of confidence under—
A - mining faith in institutions and it causes personal pain and distress to

individuals, some of which is umnecessary.

Therefore, what is required is an insolvency system which does the leaszt
possible harm to the commmity and at the same time endeavours to limit the

number of companies and individuals who become insclvent By a mixture of

penalties and requirements that act as an adequate deterrent.

This system must be as simple as 'i-g'.péssible and must fit in with the ¥.E.C.

insolvency system with which we must coinply and which is being negotiated with

J &J;"‘*“ the other partners in Brussels at this moment.
4 : ' :
1 "r."
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FLOATING CHARGES AND RECEIVERS | Ec”’
The first matter the Committee considered in detail W&U/AHI p051t10n of

Receivers under Floating Charges, and this brought uinﬁmealately the gquestion

whether Fleating Charges, which are peculiar to U.XY Law. and which do not lock

like being adopted in most other countries, should themselves continue.

Certain Members of the Committee had a.feeling that the Floating Charge gﬁve
s priority to the Bénker or cther lender over Unsecured Creﬁitofs; which

ndeed is its purpose but that therefore it Is unfair. Bowever, the general
evidenée which has been received 1s that the Floating Charge is é necessary part

of the fimancing of industry iu this Country and that there is no real desire

for it to be discontinued.

On thé other hand, it was felt (probably correctly) that in the past

Receivers appointed under Floating Charges had considered their main duty

“was 0 the Debenture Holder and not to the Company as a whole although they were

expressed to ﬁe the companf's agent, and this was also felt‘to be wnfair,

It waé not the Floating Charge which was wrong, but ﬁhe fact théi the Floating
Charge gave the Bank the right to appoint a Receiver, who then had the complete
and umfettered conduct of the realisation of the assets in his hand%/and'if he
was looking only to the.realisaiion of the Debenture Hdlﬁer’s'moneyrani had no
regard to ithe other people involved.in the Compzny then the fesult was
unfavourable ito the community at largs. |
spensibili

It was therefore felt that a Receiver shotld have 1 ﬁstcnly to

the Debenture Holder, but to the workforce fie general community snd the
5 ¥ 3 b}

other Creditors, Secured or Unsecured. a result it is intended that the

DT T T e e o T W [ TN it T wrmme T T
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" future have a different role to that in

Rty o A

Receiver, possibly renamed "Administrator') III overleaf), should in

i,

not only should he have
greater responsibility to the other creditors, but it must be seen that he has

appropriate powers. HNevertheless, of course. the proper priorities for repasyment

“must be recognised.

The Committee's recommendations, therefore, are that these wider responsibilities
to the obther classes of creditors should Be put into practice by a meéting of
Oreditors being called within three months of the Receiver's appointment, ab

whi.ch meeting the Creditors will have the right to appoint a.Committee, to which

the Receiver must report and if the Commitiee at any time feels that the Receiver

is not conducting the Receivership properly, then it will have the power to apply

to the Court for rectification. .This could happen if for ingtance it were Tound

that the Receiver was taking a short cu£ in the realisstion to satisfy the

Debenture Holder whereas the business could be continued and sold as & going

concern for a better sum.

Some difficulties have been experienced in the past, when & Recziver hazs been

appointed, and there is a liquidation[the Ligquidater will have no real power, &3
he has no money, snd therefore a Receivey should be able to taeke proceedings which
are at the moment only open to a Liguidator.

For instance, if there have been preferences of (reditors, then the Receiver
will be able %o take action to reclaim the money involved and 1f he should think
it right that the Company should be wound up, then he ghould have the righﬁ to

petition the Courts accordingly.

The Receiver's responsibility to other classes of Creditors must not_extend

iﬁiﬁ to consultation and information and he may need to be prevented from advising

" g e g s ey

rorETE T
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compartmentalisation” of

Indeed, the whole "

Rt B e

,om&mooﬁwwsﬁmm.wmmdﬁmmmnmuw4mwmwmwwm.mm@.ﬁHH,mHb..@&&m&owmwosw@@ s\w”_..m ms.n."w
for all the Creditors. Therefore he should not be swject to criticism where

there is only in the first instance enough mouney to pay the Preferential Creditors /

and he uses the funds available to take a proper legal sction, which would in Pact

be of benefit only ‘Lo the Unsecured Qﬁmﬁwu..&owm\ and further when he hag enough money
for the Unsecured Creditors, uw there is still proper acticn he should take then
he must be permitied wo.cmm the H..J.,E@m available to .H.mn,odmu.. monies, which would
then go to Shareholders. mﬁm, WH.O,U”_..WH is that in conducting the litigation he
would be .w.;wmwwwm the Tunds of s & fferent class ﬁ,..ww, prior ﬁ....%wﬁm\ﬁd,.w it iz

considered that neverbtheless the Company must be locked at as a whole.

Ky
v

MU S

sabure Holder

If one is to ensure that the Recelver 1s not the creature of the Dei
and/or the Compaiy, then there must be pro; isions to limit those persons who can

be Recelver.

The Commibttee Feels that the b.ﬂmw.wow oHTﬁm Company should not be eligible to be
appointed its Receiver; nor should the Umdms.wcu,m m.nwmmu. himself; nor.any of the
Officers of his oouﬁmgﬂw wa.,H.‘chﬁwm any Officar oH..mH@HOMmm of the debtor Company
be m.wpdowzwm_a Receiver. In any event ,ﬁwm_wmmmwémw must ,om... a menber of a H.moomﬁww.m@
professional body with its own code of conduct and ethics, and with the right kind

of experience and independence to carry out a successful Recelvership.




WLM«
It has been found in the past that where a Company has not givenfa Flcating '

V'\ W kmjﬁm [}

Chargﬁylt;has been impossible to obtain a breathing space Ehile-aenue S - fiem.,
BT, | (. W&{"

’It is therefore intended that there should be power for the Directors,

111 RESégg/OPERATIONS WITHGUT FLOATING CHARGES
- :

Crediters, Skdreholders and indeed the Denartmenuq of Trade or Industry/to apply

/

to the Court for the appointment of an Administrator, who would have 3dentical

DOWELS.t0. those of ‘a Receiver for a iimited period. He would be able tc make

decisions in his own right to protect the assets, and indeed it the Court so

!

Ffwishes’continue in every way as a Receiver under a Floating Charge. The length

of time for which he would be app01nted‘wo 1d depend on the 01rcumutanceb and.

Ty would be fixed by the Court.

IV RETENTION OF TITLE

£ Inevitably_the recent widespreasd increase in the use by suppliers of goods of
* ; retentlon of title clauses eqpe01ally after the Romalpa gudﬂement has given the

Lﬁﬁ} Committee cause Ffor much ccncern and has been the s -jebt of much evidence.
W%’i o
: R wfv@‘*f”
éfjsihe use of these clauses has perhaps been the answer of suppl ers to what they

,hf think to be- the ever increasing encroaﬁhmpnt of hoth Prerf erentlal Creditors and
Secured Creditors on the funds available for distributlion in an insolvency and

| whilﬁt it can probably be wnderstood in that light it has carried with it a
nunber of consequences which might not be foreseen on superficial consideration.
The pfincipal Sifficulfy which has concerned the Committes is the problem which

widespread use of Romaipa clauses has placed in the way of attempts by Recelvers

S St I




and Liquidators to carry'on businesses with a view té their sale as a going
concern fo the ultimate benefit of.ali Creditors and of fﬁe communi ty . The
recommendations of Paragraphs IL an& IIT are designed to make this éasier, and
obviously the same obJect must be borﬁe in mind in deciding in how to deal with
this situation. Many Consulteés woﬁld_like us to outlaw these clauses completely,

but whilst other security rights remain we think it unlikely that a recommendation

-

to this effect would succeed. waever, it Is felt that some way must be found
M . B )

to deal with the uncertainties w icn Romalpa clauses create which would sesm at

oo  |present to give their beneficisries rights not only to take possessicn of goods
delivered to businesses but also to follow througi into other goods that have
veen manufactured and to proceeds of sale; and it is not difficult to see how

this can gquickly tear any business apart.

We have also been impressed by séme evidence to the effect that businesses

which are exbtensively siubject to Romalpa clauses from their spppiiers nay be
fipding difficulty in getting paid by their customers who Want_to be satisfied
before paying that they are‘gettiﬁg proper title to the goods they are Euying.
This problem may itself lead to greater danger of insoivency right down the lins
of trade and we are led to helieve.that reliance on these clauses in sales
contracts may well already be decreasing.

In order to try to ;;hievé a fair balance betweén firstiy Secured and Preferential
Creditors, secondly suppliers seeking to maintain Romalpa type clauses and thlrd

Unsecured Creditors at large it will Pe recommended that all Romalpa tyroe

clauses must 58 registered so that Creditors and others making appropriate
searches can find that they exist. I+ is algo proposed that in the event of
insolvency such clauses shall only be Vale,tO the extent ;“at the original goods
w”“ﬁ supplled are still in the debtor's possession, are identifiable and have not

changed their nature. Thus the benefits of the clauses would be Jcat as soon &s

have b@;“

COPTURIE T T T e Tl b H e TR P Y [ TETEEST
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s0ld in the ordinary ccurse of business.

v THE INDIVIDUAL DEBTOR

" One of the problems at the moment in dealing with individuals, is that there is

no rnal QT ernatlve to Bankrupucy % seems generally agreed that cther debt

P i A S RS Bt e sy e gt B A T

enforcement Droceduves are unsatisfactory especially in the case of the small
"

frindividual debtor who owes money 4o more than one Creditor. ) ,«““
. . Lpre Pl By 5""*'%”"“_"“‘ '

‘Q@ ??Tﬁu‘if (et o ’Wm §/x,u,f} WW‘H 7 Loes ﬁ"/;"f

There are a large number of people, who through ignorarnce, stupldlty or JuStJQKQyi!\#ﬁ
. muddle~headedness, drift into insclvency, really invelving only a small number

of creditors. They theﬁ face the full panoply of Bankruptcy alEeit.sonewhaf

improved by thé Insolvency Act 1976 and 211 the restrictions imposed on the

i Bankrupt who has done real harm to the community.

‘FL

N
. ‘
‘_g.f,u’:;"‘*f‘" : -
>k Also, thogse people who have been unlucky, ‘and neither reckless nor criminal,

S
M § e 3
o '/ again are forced through the same system. wqﬁfﬁﬂJHLPTWvaf e fOp—7 B

;"a._,g; AR i&,«q;’
It is therefore the Committee's wish fo see that there are alternative wmethcds
of dealiﬁg with individuals which are practical and which dc not require
reference to the Courts to the.same extent as at present. On the other hand,

vankruptcy has been used as a method of debt enforcement because it has been

=
S,

&
P
v

found in practicé that it is the most successful. Any new systeﬁ.brought in

must therefore not be used as a method whereby a debtor can avoid his obligations.

It is recegnised that if a system is made too severe, the debtor will carry‘on
\Xi‘. Vtrading or incurring debts so as to try to avoid it, thus creating more chaos and
[ getting himself or herself moye and more into dirriculties.
¥$ﬁ 3 It is-therefore felt that there should be three separate routes for the insolvent

individual.

LN T e henn & Coadeany

lj\& fhp¥

\i wa_,&ﬂ ‘w‘.".“;
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Simple Administration Orders for the consumer ty@e.debtor, or the
very small one man trader.
A’strengthened‘formfof the present Deed of Arrangement.

Full Bankrupbey .

Where the 1¢ab111t1es.are sméli and:where the debtor's conduct has

been réasonaﬁle,'he should be-allowed %o be relieved of his liabilities
as quickly as possible, sand be allowed %o starﬁ afresh, without any

The procedure will remain undef the control of the

continuing penally.

Court which will undertake the distributions to Creditors.

The other route for an individuel will apply where tﬁe lisbilities
are greater, but his.conduct has not been either reckless or criminal
and the insclvency has béen caused by the vicissitudes of trading, or
nerely incompetence. Under the strengthened form of Deed, the Trustee

would have many powers which can presently be exercised only by a Trustee

~in Bankruptcy but the Trustee would of course be under the control of

the Court in using those functions in the same way ss the Court has a

peasure of control over a Ligquidator in a voluntary winding-up. It is

however,

[ S s

Ban.w;ruptc,f Trustee there is no longer any need for the absolute right of

L — I

a cred*tor to insist on full bankruptcy end whereas a CredltO” will stiil
of course be able to‘apply to the Court for a Receiving Order, the .Court
would have power to have regard 1o the majority vieW'and'not onty to the

petitioning creditor. Qulte clearly, however, a substantial magorlty

Wuﬂ-—‘——» i

twould have to agree.

the other hand, under this arrangement, the debtor would not be liable to
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the personal restrictions, such ‘as on incurring credit and trading

which would be reserved for formal Bankrupiey.

{¢) Full Bankruptcy would then only be reserved for the reéllj bad cases

8 : where such guasi-penal features. as public examinations and coutinuing
NI _ | o -
o .ﬁ@ﬁg‘ disshbilities for a period to be determined By the Court are thought to
2T : '

%

he necessary. It is suggested that all second failures shouvld ?%A& ﬂJﬁé-
. automstically come within this category except in very exceptional

circustances.

Provisions Woﬁld'be'made'to'prosecute the debitor where it is.apprOPriate
and nof only should this prosecution be able to be brought easily, but
the trading community should know fﬁe-penalties which péoPIe are likely
_to incur if they commit a criminal bankruptcy offence and indeed the acts

wéﬂ%“ - which are c?iminal must be clearly set out.

e
_ Above are the'generél guidelines.én which the new proposals will be framed.
They can be aumma ised simply as making the reoute easy and cheap for those who

ars 1nnocent and unlucky and very difficult for those who are reckless or criminal.

T+ is also intended to co—ordinate the insolvency of individuwals and companies

A

wherever possible so that aimost identical procedures can operate in both cases

which will make them more simply understood by creditors and the general public.

lThus for instance, it is considered that as a result of this revised procedure

it would be necessary both for bankrupbcy petitions and for proposed deeds to be
£ . . .o - . .

,.Nﬁtw? advertised in the same way as winding-up petitions and company creditors' meetings

\vé\ are advertised now . It is recognised that advertisements can have a more

&t

(v}@Vﬁ disastrous effect on 1nd1v1ﬁuala and thelr famllles than advertlsements of company

%JNA PPbltJOnS and it is therefore proposed that there should be a short delay before
i LS ——

& bankrupicy petition is advertised so as to give the debtor an opportunity to
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It would be still p0551b7e both for the debtor Wlshlng to be relieved of his
1mmedlate problems or for a creditor to apply to the Court and the Court will
then be able to decide into which of the suggested catepgories a particular case

should fall. This should not of course prevent a debtor from initiating the

Deed Procedure should he SO'WlShJ

VOLUNTARY IIQUIDATION

Whilst certain detailed aspects of voluntary liguidations will need to be
harmonized with other procedures and the powers of liguidators in certain

ol revmstances need to be strengthened, these are matters for liguidation

- procedures as a whole and 1t is felt that generally the system of voluntary

liguidation works well.

COMPULSORY LIQUIDATTONS

Here again it is not thought that the basic concept needs fundamental changes.

Detalled aspects msy need to bLe harmonized with other procedures, and there are
o number of other features of insolvency laws and procedures generally which will

be dealt with under their separate subject headings.

Fhun&(//?&mﬂu;h;?hﬁ S'UVT (€ b Anada Qﬁaab»
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OPENING OF INSOLWW

Tn order to crsate greater certainty and also to comply with tbe 11ke1y contents

of the eventual E.E.C. Bankruptey Convention, it has been found necessary t0
define evidence on which petitions by creditors for the opening of insolvency
po— .

proceedings can be founded. For practical purposes this constitubes evidence of

cessation of payment by the debtor.
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This date of the cessation of payment which can be used for petitions is also

- of importance in voluntary insclvency proceedings both of companies and of

individuals because it will be the date to which Liquidators' and Trustees'

- powers will relate back. There will therefore Be circumstances in which the

Court will have to determine the date of cessation of payments even if it does

not have to do so merely for the opening of the proceedings, such as for instance

when a debtor files his own petition or ' the new voluntary procedure

outlined in para. V (b) above, or a company voluntarily enters into liquidation.

The following circumstances will provide the appropriate evidence {here reproduce

appropriate parts of new I.L.R.C. coming from Muir Hunter Committee when ready).

Tt is also necessary to clarify the positioﬁ of companies and of individuals
between the date of cessation defined above (whether they are alleged in a
bankruptey or winding-up petition; or whether they are Tixed by the Court at a

later date) and the actual commencement of the insclvency proceeding by the

appointment of s Liguidator or Trustee. Present legislation and cagse law are

considered to be unsatisfactory, especially in regard to the restrictions they
impose on the cperation of banking asccounts which may cause businesses to gringd
to a halt. In the case of compulséry liguidations for instance‘Séction 227

of the Companies Act 1948 gives the Céurt a discretionary power to sanction
dispositicns of property but conStgﬁt refersnce back to the Court is cumbérsome and
expensive. There are often very long delays between the presentation of the
petition and even a firsf Court. hearing let alone subsequent adjcurnments before
a final order is made; those intervals are especially loﬁg during Court vacations

when it is exceedingly FEfficult to get & quick hearing before a Judge or

' Registrar.

T IRT I
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Whilst it islmost desirable/and as alregdy mentioned may indeed be.necessary for
the purpéses of the E.E.C.'Conventibn/to extend ﬁhe period and strengtheﬁ_the
powers Tor relation back and also to introduce this concept into other
procedurss such as voluntary ligquidations and thé new form of Deed, where i% is
not presently known, it is at the same time essential to protect bona—fide
transactions in the ordinary course of business whiéh do no harm and indeed sre
likely to be of 5enefit to creditors. lUncertainty of the effect of transactions
is something which should always be‘avoided,anﬁ.yhile it Willrobviously be
necessary to legislate against the disposal of assets during what is perhaps the

most vulnersble time, one must be careful not to do unnecessary damage.

Tt is also considered desirable (although this is perhaps more a matter of

practice than of law) that it should be easier than it is at present .to cbtain

from the Court the appointment of a provisional Liquidator pending the hearing of

a winding-up petiticn. This should not be confused with the proposals for the
sppointment of an Administrator under paragraph IIT since they would apply only

when a business needs to be rescued.. There are also, however, other instances

where it is desirshle that an independent person should tske charge of the

company's affairs urgently, and protect its assets. Whilst presentation of a

Windiﬁgnup petition by no means always leads to the making of a winding-up order)

/

such protection is necessary. 4 present it is difficult to. obtain appropriate

circumstances can nevertheless arise and are not difficult to visualizilwhere

Orders from the Courtiand even when an Order is made/the Official Recelverx is

nearly always appointed, although this is not mandatory under the existing law.

It is thought that if the appointment of a provisional Liguidator is made easiefl
A o

there will be more cases where it might be appropriate for someone other than the

Official Receiver to bes appointed, and this should be made clear.
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- TX PREFERFNTIAL CREDITCRS

There has been a wealth of evidence to the Committee about the rights and wrongs
of certain.classes of creditors coniinuing to enjoy preferential rights. The
general tendency'of this evidence has been in favour of restricting preferential
claims, particularly those of the Crown, except from those bodies who think that

for one reason or another they themselves should come into the preferential class.

In particular, it has been suggested that "consumer creditors”; {that is those
people who have paid in advance to a shop or manufacturer, or a mail order company
for goods they do not receive) sﬁould get priority. While obviouslj we have
!\sympathy for these people perhaps the strongest practicai objection would be that
-1 dn a barticular situation where the problem_arises'the number of preferential

; claims would then be so great that their_pfiority riéhts woula probably not be

worth very much .

While these people, when paying their money,‘may not have realised that they were
accepting & commercial risk, this cannot be regarded as sufficiént reason.

In recent years compensation or guarantee funds have been eéfablished in séme
trades under Gévernment auspices and this Wéuld seenm to be.the only way in which

this particular evil could be cured.

It must also be recognise@,that the priority‘qf the wage earner, which was af
one time very Important, really means liﬁtle these days because of the rights
he has been given in other sociai legislation sé that if he loses as a result of
an insolvency he is in fact paid out of CGovernmernt Funds and 1t is the Government
who then stand in his shoes . On the other hand it is argued that the Government
introduced this legislation in the knowledge that they would acquire the workers'

rights. _ _ ' ' 1
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It is also recognised that it is unrealistic to think that workers continue in
their employment if they remain unpaid for up to % months — the maximum period
allowed at present in the Bankruptey and Companies Acts. Their vights in
ligquidation {but not at present in bankruptcy) are howevef acquired@ by other

parties, usually banks, who advance monies- for the specific purpose of paying

| Wwages. This is regarded by some as an invaluable way in which help can be given

»
o

to try to save = business, but others consider it merely as a means whereby the
evil moment of admission of insolvency is put off to the ultimate detrimént of all
concerhed. |

The Comﬁittee has at present come ddwn in favour.of the view that preferentiai

rights should be abolished altogether except for two classes:—

(a) what might be regarded as quasietrust funds,.such.as monies

4

eollected or deducted‘by:éompanies from others as PAYE or VAT or

P
Vi \i

g V7 the 1ike.but even then those rights should be restricted as applying

— |

‘only'to monies that became due after the last reasonable date when the
a?propriate suthority should have collected its dues.

(o) employeeg claims for wages and salaries.

DUTIES & RESPONSIBILITIES OF DIRECTORS

I+t is generally considered that it is at present far too easy for Directors
to escape responsibility where the companles they control have continued to

operate at a time when they were quite obviously insolvent and when there was

no real prospect of that situation being redeemed. Whilst admittedly one must

be careful not to be too much influenced in judging the conduct of Directors with

the benefit of hindsight there is, nevertheless, a general consensus of opinion

that the present state of the law is unsatisfactory. ~The main section of the
Corpanies Act dealing with fraudulent trading ig Section 332 which provides that

1:f in the course of the winding—up of the company it appears that any business
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of the company has been carried on with igteﬁt to défraud creditors of the
company or creditors of any other persdn or for fraudulent purpose, the Court

" may, 1f it thinks proper so.ﬁo do, declare that any persons who were knowing
parties to the carrying on of thg business in manner aforesaid shall be personzally
responsible without limitation of 1iability for éll or any of the debts or other .

ligbilities of the company as the Court may direct!.

Tt must-be recorded here that proceedings under this Section are taken only veiy
rarely‘because it has been held by the:Courts that for instance the terms 'defraud’
and 'fraudulent purpose' must'connote actual dishonesty involving according Lo
current notions of fair trading-amongst éommercial men real moral blame', and
again 'in my Judgement thare is nothing wroang in thé fact that Directofs incur
credit at & time when to their knowledge the Company is not able to meet all its
ligbilities as they fall_dﬁe. What is manifestly wrong is if‘Difeétors allow a
Company to incuf credit at a time when the business iz being carried on in such
circumstances that it is clear the éompany will never be able to satisfy its

%.creditors. However, there is nothing to say that Directors who genuinely believe

&}jﬂy thatthe clouds will roll away snd the sunshine of prosperity will shine upon them
M
i
again and disperse the fog of their depression are not entitled to ineur credit
to help them to get over the bad time'.
It is debatable whether the second quotation shouid be a fair statement of any
Cﬁp- revised law,but one must recognise that so long as it exists it becomes almost

T TITTY TR Wmll‘ 1L

impossible for a Ligquidator to discharge the onus of proof of showing actual

dishonesty.

g

It is therefore suggested that when it can be proved by a Liquidator that credit
actually was incurred at a time when the company was insolvent this should be

prima facie evidence of Fraudulent trading and that thereafter the burden of
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showing that there was not actual fraud should shift to the Director or other

. persons against whom the accusation is made; if they can show that they acted

honestly they will presumebly be excused.

There would still be a borderline of cases where Directors would say that they
did not know the true positiocn, either because it was not disclosed to them by

others cr because they were oo incompetent to undersitand figures. It is

possible that in the latter case a Court might refrain from meking an order

burdening those people with personal liability for the Company's debts butb
at least the Court should have power to disqualify such persons from ever

becoming Directors of companies again, If they have used their own incompetence

"in an attempt to mitigate a more serious claim there would seem to be no reason

why this should not be accepted as a valid reason for not allowing the privilege

of limited 1liability.

The Committee has also received much -evidence in support of the proposition thét
wherever a company has faileé.the Directors should be disgqualified from being
Directors of other companies unlesé they can get relief from the Courts. It is
thought by the Committee that this is perhaps excéssivel& ﬁarsh but thers 1is no
doubt that disqualification mist be made considerably easier thén even the new

provisions of Section 9 of the Insolvency Act 1976.

The'Committee has also examined the position of Directors' responsibilities under
ériminal law . There are, of course, some companies which are set up with the
deliberate intention to defrsud the community Whether.the vicfims be trade
suppliers or members of the public paying'money, and these are relatively easy

to deal with. In these cases c¢ivil proceedings are rarely Worthﬁhile because
the peoﬁie concerned are unlikely to have much iﬁ the way of personal assets

but a revised form of criminal bankruptcy may well be a useful weapon at the

Court's disposal.
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i

In more sophisticated frauds the position is very different.

Liquidators in #oluntary liguidaticns are under a duty to report to the Director
of Public‘Proéecutions (or in Scotland to the Lord Advocate) if.it appears to them
in the course of the windingrﬁp that any past or preseﬁt officer or memﬁer of the
compary has been guilty of an offence for which he is eriminally liable. In
compulsory ligquidations the responsibility for investigating possible criminal
offences remains with the dfficial Receiver. | iﬁ boﬁh cases there is'cften.
frustrations because many caées repofted under fhese provisions are not taken up.
Idguidators adﬂitionally have to face Up to the very real problem, that when a
prosecution is undertaken, civil proceedings based on the same or allied
circumstances are ineviltably'delayed'and the persons charged perhsps not un-
 naturally spend money which in justice ought to go to creditors on their

criminal defence.

It is therefore suggeéted that legislation should be in#rdducéd_whéreby civil and
criminal proceedings could be consblidated and a Court would have power Lo make
appropriate orders under each heading. Since inevitably the bujden of proof in
criminal proceedings is greater it would not of course follow that eriminal
'proceedingé will always be taken side by side with civil actions, but it 1s felt
strongly that where thers is cause for both, the civil remedies ought not to have

to take second place.

CRIMINAL BANKRUPTCY

(This subject must be dealt with but I know very 1li%tle about it and therefore

do not feel competent at this stage to make any cbgervations) .
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FRAUDULZNT PREFERENCES

‘The present legislation is contaired in Sectitbn 4l of the Bankruptey Act 191k

which is_introauced into Liquidation law by Section 320 of the Companies Act 1948,
This Section deems fraudulent and void againét the Trustee (or Liguidator)

every pavment, transfer of property or bbligétion-incurred'by a person (or
C&mpany) unabie to pay his debts as fhey'become due and made 1n favour of a
creditor with a view to giving such creditor or surety or guarantor for the

débﬁ due to such creditor arﬁreference over others. The payment or other
transaction attack muét heve been made within six'moﬁths of the presentation of

the Bankruptey or Winding Up Petition.

. Whilst it is now generally agreed that the use of the word "fraudulent” in this

context is misleading, since actual fraud need not be shown, there is, nevertheless,

very real difficulty in the present legislation because it is necessary to show

that the preference was & voluntary act on the paft of the debtor. Contrary to

the law in most E.E.C. and other counﬁries, a creditor in this country is entitled
to take any lawful steps to be paid‘even when the debtor is clearly insolvent
and it is sufficient answver to a claim under these sections fhat pressure was
exercised by the creditor. It is cbvious that when a business starts to run
into difficulties and payments slowldown, creditors begin to get worried and talk
to the debtor and it is not a very far step from this to Gemonstrate pressure,
which need not go so far as, fbr instance, a positive sfep such as trylng to levy
execution. t is alsoc not sufficient for the Liquidator or Trustee to show

that the preésure ought not to have influenced the debtor because he was in

aﬁy case so demonstrably insolvent that another creditor was certain to push

him into Bankruptcy or Liquidation anyhow, so that in practical terms he had

nbthing to fear from the creditor whom he paid.

Further considersble problems arise in practice in the case of company bank

overdrafts guaranteed by the Directors, where steps are frequently taken to pay
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off the bank in order to procure a release of the guarantee. If during the

time that the overdraft was reduced or extinguished, no creditor at all was paid,

- the position is perhaps easier but one is so often met with the answer "what else

could I have done with the money, except pay it into the Bank', and it becomes
difficult to establish a preference successfully when at least some creditors
are getting psid.

|

It is thersefore suggestea that a Liguidator or Trustee should be entitled to

‘avoid a preference and seek repayment from the creditor when he can show as

a fact that the creditor was preferred over cthers without having to demonstrate

any motive.

it should at least apply as from the date determined as that of cessation of

—

payment if that was not the date when business ceased altogether.

o
e i }
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OTHER AVOIDANCE PROVISIONS AND POWERS OF LIQUIDATORS

A

(a) Much dissatisfaction is caused by the present operation'of Section 322
of the 1948 Companies Acf which provides that a floating-chafge on the
undertaking of a company created within 12 months of the commencement of
the winding—up shall be invaiid unless it is proved that the company was
solvent immediately after the creation of the charge except to the extent of
any cash paid to the company at the time of or sUbsgquentiy to the creation

of znd in consideration for the charge.
Firstly, it is recommended that this provision should also be extended to
fixed charges which at present‘can only be attacked as fraudulent preferences,

as dealt with in paragraph XI abowe.

Secondly it is considered that the interpretation of the words "any cash
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paid to the company at the time of or subséquently to the creation" have been
interpreted by the Court on too narrow a bésis{. If means in practice that

a floating chafge given to a bank is beyond attack as soon as the company has
paid into ifs account in the ordinary course of business a sumrof money egual

to the overdraft existing at the time the charge was created, quits ifrespectiVE'
of the fact that an equal sum of money ﬁay have been drawn cut of the account
during the sénﬁ period._“ In other words, there is no need for any effective
increase in the total of the overdraft forthe floating charge to excape this
clause. The Committee.cdnsider that this is nothing othef than an anomaly
which should be :ectified, so that the charge becomes valid only to the extent

that the lending was actually increased.

(b) Tt is considered that Section QS of the 1Qh8 Companies Act be amended sO 25
to reqnife registration of Cﬁérggs over all forms of assets of a coméany,
failing which they should be void against a Liquidat@r. At present, no
registration is required over for instance stocks and shares, incluﬂing shares
in subsidiaries and it is thereby found that the safeguards tb credifors which
the disclosure provisions of Section §5 are presumably intended to give, are

not sufficiently wide.

{e) It is found in practice that Liquidations often disclose asbuses as a result of
which ereditors or sharcholders have suffered, but which have not themselves
created damapge 1o the company and accordingly, the Liquidator has no power to

attack them and seek remedies.

Examples of this are the reduction in the number of the company's shareholders
below the statutory minimum which give creditors certain rights against
Directors and Officers, but those rights are not vested in the ILigquidator and

" also the manipulation of the price of a company's shares on the Stock Exchange

through the dissemination of wrongful information.
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It is recommended that a Liguidator should have the right,rwith the

sanction of the Committee of Inspec%ion_or the.Court, to teke any proéeedings
based on discoveries made by the Ligquidator in the exercise of his functions
which would be for the benefit of the company, its creditors or its share-

holders.

GROUPS OF COMPANTES

Another ares in which there has been much ev1dence, and a good deal of 1t
conlllctlng, relates to the position of groups of companies in cases where one

or more,-but not necessarily the whole group, get into difficulties.

There appear to be two distinet prdbléms, the first relating to the nabit within
some groups of companies giving guarantees in respect of certain of.its others
liaﬁilities, particuiarly to the banksr The second problem relates to the extent
of the responsibility of parent companies Ffor the mctivities and liabilities of their

subsidiaries.

Where cross—guarantees within groups afe given, these are only disclesed on the
public file where they ars supported bj charges, reglsterable underzthé provisions
of Section 95 of.the 1948 Act, and of course even fhe guarantees whether or not
supported by security, should;be disclosed as contingent 1iabiiities in companies'
audited accounts. The practical difficulty however, lies in the fact that mere

disclosure of the existence of the guarantee, whether or not supported by a charge,

gives no indication to anyone as to the total amount which could be called upon

or evén less the chances of the guarantee actually Being called.. It has sometimes

bveen found by suppliers that they have been quite happiiy giving credit to a

" company on the basis of healthy-locking balance sheels and satisfactory status

reports, but suddenly, owing to the failure of another company in the group,
a Receiver is appointed under a floating charge conteining a guarantee and with

little,if any, lending to the company itself and the ordinery creditors get
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.nothing. Wailst undovbtedly the freedom to give Sudﬁ§2r053nguarantees and cross-—
charges. must be maintained, it is recommended that accounts should show the
maximum amcunt of the contingenﬁ 1iability at the balance sheet date and also the
name of the company or companies forthe benefit of ﬁhich it is given, so that
someone sﬁfficiently diligent, such as cne of the meny Trade Protection Societies
would be eble to undertake appropriste searchgs so as at ieast to get some idea

 of the true state of affairs.

The position of parent companies and their Boards vis & vis subéidiaries also
causes mucﬁ difficulty. Some evidence has suggested that parent companies

sﬁculd always be responsible for the debts of their subsidiaries, but many
powerful cases have been made égainst this proposition. It has Eeén represented -
for instance that long term lenderszwﬁo are locked into a company, would be
seriously prejudiced by a sudden fundamental change of this kind in the law,

snd also fhat it would inhibit new ventures within groups.  Additionally, it nas
been pointed out thet extending such respgnsfbilities to subsidiaries abroad would
cause.very special provlems. Whilst théfe may well be some compulsory extensicn
of such responsibility, both of parent companies and of their Directors, uﬁder the
E.E.C. Bankrupley Convéntion, it must be recognised that there are countries and

situations where a complete extension of such responsibility could be sbused.

whilst there clearly are situations where Holding Companies ought to be made
responsible for their subsidiaries! debts becauge of the way in which these have
been incurred, the matier is perhaps best locked at from the point of view of the
responsibilities of Directors, whether they be Directérs de jure or de Tacto.

' and "Officer" are

In various parss of the 1948 Act, the expressions "Director’
specifically defined as ineluding "any person in accordance with whose directions
orringtructions the Directors of the company .are accustomed to act". In the
opinion of the Committee, this definition should be.applied.im considering the

responsibilities of Holding Companies and their Boards and the definition quoted

gbove should perhaps be extended to include bodiss eoroorabs.
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There ars undoubtedly meny occasions where persons are appointed to Boards of

subsidiaries, more for the purpose of giving them status within their orgenisation
giving _ 5

_than because of their capsbilities as Directors, and the Parent Company and its

Board maintains very close contbrol. In those cases, it 1s not only hard on the
subsidiary companies' Dirsctors if they were to carry sole responsibility, but

this would be of little practical significance becsuse their personal assets

" which could be attacked, would probably be nothing compared to the funds of the

Holding Company . Tt is therefore suggested that the criterion of actual control
and direction be sdopted so that where a Holding Company really exercises dey to

day control, it should carry responéibility in the same way as the Directors of

the subsidiary, but not otherwise.



