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INSOLVENCY LaAW REVIEW
DRASTING SUR-COIMMITTEE - Note to Muir Eunter =né David Craham

DRINCIPIES AND PHILOSOPHY OF INSOLVENCY LAW

g The Committee's early discussicns centred around a
Discuzsion Note from Kenneth (ILRV 2) = note on "Objectives and
sarposes®™ Ifrom Peter Millett ('un” ;) and working uap°“" from
myself and David (IIRC 5 and 6). Copies of all are attached,
z AY the second meeting both Xenneth and Muir pointed to the
need Yo keep the EEC in mind, to line up with "cessation of

nenT uspec’t periods) both in

payrents” and periods of relation back (sus
jtcy and in winding up.

following decisions were made on the guiding principies
ILRC 6, paras 22 et seq:

(a) Paras 22 (i) and (ii) were accepied and on
22 (iii) it was suggested that some of the
existing "Rules” ought to form paxt of the Act;
also, that while it vould ve proper for a
Minister to have power tc alter things lilke
monetary limits, he should not have power to
antend the structure of the Act.

(b) Para 23 (i) was accepied.

{c) Para 23 (ii) should read "there should be an
inguisitorial aspect of insolvency law with
penaliies", this being taken to mean an
investigation To see what has gone wrong.

(d) Paras 23 (iii) and (iv) agreed, and it was
felt that the word ’dlqcouraglﬂv" should be used
in line 6 of para 235 (v¥) instead of "frightening".

(e) 1In connection with para 26 it was agreed that
general principle should be that insolwvercy law
should ernable and facilitate the provision of
creditv where necessary hoth for individuals and
for commercial enterprises. It would be necessary
also to be satisiied as to the competence and
integrity of Trustees and ligquidators.

& The Committee agreed that as general principles:

(a) it was desirable to seek equality of treatment
between people)y

() relief should be provided for the debtor from
harassment by his craditors after proceedings
had commencedy
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(&) it is essential that both for individeals an
companies there should be = more severe form of
bankruptey or liquidation, with a more disciplined
enguiry - esge C’aLly some nore di'coaraging fornm
of bankruptey for Those who deserve it.

)

5 At the 5th meeting it was agreed thal we wanted some form of
“voluntary 11auwd 2bion® for the individual who was vot o wrong-dcer,
so as to avoid the stigma of bankruptcy.

6 At the Sth meeting we considered Muir's JIRC 20 on
"Assimilation", the need to orevc“* ﬁ‘ﬁ 3\;:: le destruction of a
company cr an individual by adver wert ol & peviticn and the

possibility of =z prellmlna:y hea41n~ on notv.ce.

s t the 7th meeting the Commititee discussed Ritechis Teany's
annex to ILRC 27 and Pn7t that it would be sasiexr To decidc cunc“ﬂl
principles after tentative concliusions had been reached on each
subject.

8 At the 8th meetlng it was agreed as z general pr:nﬂ~nl° that
no individual should be made bankrupt ur.,.“se he had done some evil
t0 The community and that in other case ingolvency should do ths
least harn pes ssible to the community. "bl meant getting back as

nuch as possible for the creditors as quickliy as pessible, not
destroywﬁe any business which was of wvalue to the community and
not creating anemploymenc unless it was absclutely necessary.
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INSOLVENCY LAV REVIEW COMMITTEE

THIRTYSECOND MEETING

Meeting to be held in the Conference Room, 2-14 Bunhill Row,
on Tuesday 10 July 1979 at 10.00 am.

AGENDA
1. Minutes of the meeting on 13 June.
2. Matters arising.
e Secretary's report.
4.  Bankruptcy offences (ILRC 94, paras 61«63 and Annex).
5. Immediate winding up order (ILRC 97 - attached).
6. Voluntary settlements (ILRC 87, para 28).
T Fraudulent preferences (ILRC 88, and brief attaéﬁed).
8. Any other business.
9. Agenda for the next meeting (19 September).
Time permitting.
T H Traylor

Secretary
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Before presenting my bBrief comments on ILRC 88, there is one preliminary

point T think T should make. It is my understanding that the Comms ttee,
having tentatively agreed in principle to recommernd the abolition of the
doctrine of "relation back"y envisages a general “elaw back” provision to
enable a trustee or liguidator to investigate antecedent transactions
which ocecurred within, say, one vear prior to the insclvency, and to set
o . D e N .
aside any such transactions fmich were not beona fide and for full value,
or cotherwise specifically exempted. If I an right about this, would not
this geperal provision remove Lhe need ifor any sach provisions covering
the three present concepts of "relation back”, "sraudulent conveyance' and
“fraudulent preference"?

LK

1. Yes - Possibly Voidable Preferences would be the more acceptable tiile
and more so if at some stage we are to isolate some categories of
fraudulent preferences as criminal (para: 50 ILRC refers)

2. Proposa:l (ii) has merit in ny view as has the Blaglen Committee
recomnencation of a period of absolute preference for, say, 21 days
with the proviso for some protection 1or bona fide transactions.

3. It is difficult to visuvalise a situation where "pressure” or something
similar will not naturally arise as in a majority of cases there will
be evidence of demand for repayment of the underlying debt which would
naturally be produced as evidence to support the payment.

4. Yes, let it be strengthened by consideration of (<), see (2) above.

3. Yes.
6. Especially for Alifred's benefit as it is Christmas - the proprietor
“of the floating charge !! But more s¢ricusly, bearing in mind the
changed position and responsibilities which are envisaged for a
ceiver under a floating charge, it would seem right that the
setovered assets should fall into that charge.

7. 1 suggest that we consider this in detail when we discuss ILRC 101.
8. Please see (7) above.

9. We strongly Surpoit the idea of a time limit which we sugpest ought
not to exceed 12 months. (Please sce C.25, 4.9),.

————_
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Sele «hat should be the aim of a2 modern Insolvency Law?

We attached great significence to this guestion. If an
architect is commissioned to design a building, he will require
fairly precise instructions regarding its function and size,

and not least, an estimate of the smount available to be spent

on the construction of the project and subsequent maintensnce
costs. liis spproach to the design of » house will by no

weans be the same as thet for a factory or civic centre.

Likewise the framers of new imlvao:cy*lpro?nd;?tl:ut ;?.,8%',.&
some guidelines as to whet it is intended to achim/[ In o st
this chapter we accordingly discuse the principal eriterias CorynV

which could be adopted for this purpose.

S5e2e The survey of existing procedures snd their origins
has left us with a clesr impression that the objective which
the present insolvency laws were intended by their suthors to
attain have by and large been forgotten. The system has
become rigid im its structure end inflexible in its operation
80 that if any attemtion is ever paid to the purposes which
the system was originally designed to serve, such sn exercise
leads to the spplication of principles designed te grapple with
problems of insolvency arising in a differemt generstion from
our own and not necessarily suited to the conditions prevailing
today or, even more so, likely to prevail in the future,

Se3e | insolvency is not an exsct science and does not
possess & set of rules valid for all times
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We are, however, sstisfied that it is possible to extract
from our own accumulated experience in this country as well
as elsevhere certain general principles, as opposed to hard
and fast rules, to which an insolvency law should strive to
give effect, We are conscious that much of the discussion
below is directed to the ideal or perfect situation and that,
indeed, the full implementation of some of the principles
might frustrate or impede the implementation of others.

In & subject which is concerned, as insolvency undoubtedly is,
with the interplay of a multitude of commercial and social
relationships, we believe that it is our duty to seek to
resolve these conflicts by the application of practical
yardsticks and that we shall accordingly be concerned in the
final analysis much more with the art of what is possibdle.

5.‘. The aims of 2 good modern insolvency law should
be as follows :
v > o,

(g To diagnose and treat /eho insolvency situation
at an early rsther than a late stage in its existence;

(b) To relieve and protect the insolvent debtor, on the
one hand, from the demands of his creditors and,
on the other, to prewent # conflict;between individusl

creditors over the fate of the debtor, his estate and

affairsy /\Gfa“(ut/ e gtk s deblor acd hus fm(} M
oax f,‘.r)}» f/’ LowrAd e 6d
(e) To rulim/tho estate of tho insolvent with the

niniznun or delay and expense;

(d) To distribute the proceeds of such realisations
amongst the creditors in a fair and equitable manner;

(e) To ensure that the processes of realisastion and
distribution are administered in an honest and

competent manner;
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(1)

To ascertain the causes of the insolvent's failure
end, if and insofar as his conduct merits criticism,
to decide what measures, if sny, require to be taken
sgainst him or xkxm his associates;

To recognise that the effects of insolvency are not
limited to the private interests of the debtor on
the one hand mdjfhh creditors on the other, but that
evsloty 1a Gonionl is villly effesdes 8ot oaly by
the fact of: the insolvency itself but at every stage
in the outcome of the subsequent processes, and to
ensure accordingly that these public interests are
at all times adeguately safeguarded;

To devise a frammework of law for the governing of
insolvency matters which commands universal respect
and observance, is seen to produce practical solutions
to financial end commercial problems, is simple and
easily understood, is free from anomalies and
inconsistencies, is capesble of being asdministered
efficiently and econcmically gnd yet, is sufficiently
flexible to adspt to and deal with the rapidly
changing conditions of our modern world;

To ensure due recognition and respect for Inglish
insolvency proceedings abroad.
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