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Department of Trade & Industry,gdn. St
Inscivency services, i o — _
2-14, Bunhill Row, . = Ha

LONDON ECT1Y BLL

Dear Mr. Traylowr,

E.L.C. Bankruptcy Convention

I refer to my recent correspondence and telephane conversatinn.

I am plea ed to say Lha our Sub-~ CDmW1ttee s report is now ava:iaglw
and a copy is enclo=ed herewith.

‘It was cur intention that this report should be cbnsidered first
by our General Committee kefore being sent to you, however, in

view of the limited time I am sending it to you now and it will.
be congidered by our General Committes on April 18th. If

follewing that meating there are further palnts Tor consideration,
ax aﬂendm;nts, T will let you - know.

Yours sincerely,

AN kpw’?Lwﬂ4hg,/2ﬁy£h#Amgf,Ru/’

“He W, HELLYER

Hon, Secrstary e
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E C. PRFLIMIWARY DKAWT Or A CONVENTION ON BANKRUPTCY. WINDING UP BETC.

Comments by Insolvencyv Practitioners' Association on the Consu3Ldt1ve
Paper prepared bv the Cork Committee

INTRODUCTION

Miscellaneous

1.11. The_English Courts haveloften éaid in fheir Judgements thét
it has to interpret the legislation itself and'nét the
expressed intention of that legislation as might be found
from referring to Hansard or othef:extfanéous material. .It
is according;y COnsidered desiféble thétlthe Convention,r
when finally approved, should inélude perhaps an.appendix

dealing with the gquestion of interpretation of such parts

of the Convention as may require it.

+.1.12. In general terms it is felt that the arrangement of the

text is acceptable but it is clearly impossible to comment
upon the apparént inadequacy of literal translations of
French'*nto English. Every lancuage has words and expre551ons
whlch have thesir own pecullar meanings in that language, the
sense of which may_be incapable of translation. Presumably
the Conveﬁtion, when finglly agréed in Frénch, will be
accompanied bv agreed translations into the 1angﬁages of'.
other member countries and since the Convéntion in iﬁs final
form may have to ke considered by the Courts of the

reqpevtlve countries at some time or another the need for
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harmony, uqlformlty, aud clarlty -0f meaning and 1ntentlon

will be paramount

SCOPE OF THE CONVENTION

Procedures to which the Convention applies

2.2, It is felt, without reservation, that the Convention should
cover the winding up of the estates of insolvent deceased

debtors.

2.3. Whilst on the basis of the Convention as at present drafted

| there is a problem in how to deal w1Lh non-judicial proceedings
it is considered that if at all 90551ble it would be better
to leglslate for these in the Convention itself, perhaps by

means of an additional sectlon,‘rather than rely upon such

powers as may be contained in the Judgements Convention. - It
- is not known what, if any,; types.of non-judicial preceedings
are operated in other member countries nor what their views
on this particﬁlar_issue may he. -It is felt, however, that
~on the basie that this Convention ié designed, inter aiia,
to achieve reciprocity, it woula;be a great piry if non-
judicial legal procedures operated in a member country were
not enabled to be recognised in other menber countries.  In
England deeds of arrangement, creditors' voluntary liquidations,
receiverships, particularly reeeiverships created under a
£loating charge, and possibly aven members' voluntary
Vliquidat*ons, come under this heading. It is recognised'
_that receiverships in particular may create a speC1al problem
but aeverrheless one suggestion for considerationis that

the fact of these non~judiclal proceedings, all of whiah _
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have to be registered in some erm or another'in this
country, should, on the application of thé liquidatcr, be

granted a certificate. from a Court or other relevant

‘authoriﬁy which certificate could then be registered, as -
appropriate, in another member country, and advertised in
‘the European Joﬁrnal,'so as to enable the iiqﬁidator to

exercise his powers in another member country to the extent

necessary to discharge his responsibilities.

2.4. This problem has already been dealt with under 2.3. If
the principle is agreed either whdlly.or in part then ‘it

is felt that lawyers are better qualified to devise a

suggested procedure which_ﬂight'be followed.

-

2.5. Since the liability under criminal bankruptgy proceedings

is a civil liability entirely distinet from the possible

penal liabilities from which it may have arisen, it is

‘considered that such should be included in Article 1 of

“the Protocol.

-Persons and entities to which the Convention applies

1

2.6. It is unfortunate that some indication of the various

species has not been'given_and perhaps this is not'really

iR

practical. Nevertheless it is agreed that the Conwvention

;ought to specify so as to remove any question of doubt.

2.7. It is difficult to comment but it would seem that any

Convention of this nature will be less than perfect if

there are to be individual exclusions.
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We suggést that there should be mo exclusions, bearing in‘
mind that_whefe issues of GOVernment‘or public policy are
concerned.in a member state, ﬁhe Government would bé
almost certain to take gteps to support a concern Whlch

might otherw;se be 1nsolvent and llable to be wound up.

Territorial scope of the Convention

2.10.

2.11.

In the knowledge that there are a large number of concerns

operating within the member countries and otherwise which

have bases in the Channel Islands and the Isle of Man,

which are presumably regarded as being part.of the
European Community, it is essential that both these areas
should be included in and subject to the terms of the

Convention.

The note at the foot of page 23 suggests that any
difficulties might be overcome by making provision for
norders in aid" to be applied to overseas territories

wherever appropriate.

‘There can be no basic objection to the sﬁggestion, even

though the proposal in 2.10. may be adequate. It is not
known what problem might ultimately arise should overseas

territories or some of them attain independence.

ITSDICTION TO DECLARE THE DEBTOR BANKRUPT

The

basig rules

3.9,

The concept of "centre of administration” 1is acceptable since,

a creditor will usually know_wﬁether he has been dealing

ww f -
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3.10.

3.11.
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3.13.

with, say, a German or a French concern and should be

enabled to act on that knowledge. As a possible alternative,

- since a limited company is now required to specify its

~place of registration and its number, should not some

provision be required under Community law for traders

generally to register in an acceptable form and like a

limited company be required to give particulars-of that
registration in all documents. In England this would
possibly require an extension of the Business Names

Registration Act.

Since it ﬁill obviously be possible to cause the windiﬁg up‘
of a company which has its registered officé outside the
Community, it is not clear why there should:neceésarily -
be a problem in winding up a companv in a member country
even though that company's registered office is situate

in another member country. Thus it is felt tha£ it may

be undesirable to have an absolute rule.

It is agreed that the Court should have little difficulty

in deciding what is an "establishment".

This situation is felt to be most unsatisfactory since,
if an insolvent administration is not recognised in all

member couhtries, it could lead to abuse and might cause

considerable inequity for creditors. If there is to be

proper reciprocity there must be Harﬁony in the law.

It has been presumed that the exclusionrcontemplétéd by

Article 2 relétes only to possible proceedings in




‘different countries which might be deemed to be concurrent.

If this is correct then'it would seem that there is now
real problem in that a second bankruptcy ought to be
possible, as lt is uﬁ&er English law, in relatlon to
matters arising subsequent to the first bankruptcy.
Elsewhere it is stated that under German law e liguidator
cannot claim after acquired: property.: It is surely not
suggested that a German trdder could not be made bankrupt
a second time in respect of debts incurred subsequent to

his flrs+ bankruptcy It would-seem that Article 15

refers quite clearly to concurrent proceedlngs and in

that event the time taken to complete a particular.

bankruptcy administration would not appear to be relevant.

Whi1 st it is agreea in general terms thdt a Court ougﬁt
to satisfy itself as to its jurisdiction it 1% suggested
that the need to do so ‘would only arise if lt“lS aware
that similar proceedings are pending in another memberj

countxy.

Jurisdiction to declare an associated person bankrupt'

3.16.

The power to declare a person bankrupt under Articles 10,
11 and 12 should only be exercised on a:Judgement being
made if the person so liable fails to pay within a stated

period of time.

Jurisdiction in actions arising from the bankruptcy

3.20.

So far as immovable property is concerned it is thought




that it would be impossible to concede exclusive

jurisdiction. The only practical procedure is for the

~"lex situs" to apply and perhaps it should be nade

mandatory for the Court of Bankruptcy to have due and

proper regard to that law in the evenﬁ of it being

required to decide questions of this nature.

The diffiéulty énvisagéd underlinés thé already e#?reésed
need for work to be done towards harmonisation of law
aﬂd'practice. Thus in general terms there is_a-need £o
incorporate some form of protedtion for innocent third
parties and one possible éuggestibn is that any suspect
transaction should not be'capable.of'challenge if it

could not be impugnedin the country where the transaction

took place. Clearly such a reservation ought not to apply

if it can be shown that there was fraudulent intent.
The rule is not thought to be unreasonable.

The question of the rights'of and possible claims agains£
a'spduse, normally a wife, are referred to elsewhere in
the Consultative Paper, and it is as well to summarise
the.general view on such issues as.may_arise. It is
considered thaﬁ ignoring guestions of possible_f;aud,
regard must be:had to theiincrgasingly enlightened vieﬁs
as expressed not only in recent Aéts Qf_Pérliamént but
also in decisiéns handed down by ﬁngliéh Courts. As
suggested earlier iﬁ a different context, it may be
desirable to.provide that a spouse in England, if
technically subkiject to the law of another membérlstéte,

should not have rights inferior to those accorded by the

..'?...




law cof this country.  As this matter is considered. to be
of considerable importance it may be necessarv, in the:

absence of a satisfactory agreement, to reserve the

position.

3.30. As Suggested earlier.in peragraph 2.3., 1t may be
unde51rable for these matters to be governed by the
Judgements Convention. These matters have to be |
conqldered in relation to: 1nsolvency procedures and it

would, therefore, be better to 1nclude them under the

'Conventlon.' It is suggested that provision should be

made for a liquidator to have the right to apply to the

approPrlate Court for dJrectlons and it may be approprlate

"~ to 1nclude such a right under Article 17.

CHOICE OF LAW PROVISIONS

Substantive requirements of a Bankruptcy Order

4. 3. It is considered unsatisfactory that there should be any
exclusions although s¢ far as small traders are concerned,

the point may have no practical significance. The position

may be entirely different so far as a non~trader is .

concerned, such as a guarantor, end creditors could be
serlously prejudiced if a rlght in bankruptcy dld not
exist. This problem again underllnes the need for
uniformity -se that full reclproc1ty can_be achieved. It
should be emphasised that the Business Commuhity may not
he aware, except possibly after a'period_of time, tha£
exeeptions do exist and this coﬁld not only cause hardship

but also produce contempt for a law which is apparently

- 8 -
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not universal in its Operation. Thus small traders and
non~traders should be capable of being made bankrupt in ény

member country.

Procedure

4.8.

4,12,

'It is suggested that Article.24 should cover an appeal
against a Bankruptcy Order'and an application for-a
Séheme of Arrangement as an alternative td bankfuptcy,
the latter assuming that the laws of Other-contracfinq
states incorporate a provision similar to Section 16 of
the Bankruptcy‘Act 1914. The proposed tiﬁe limit is
agreed, subject to the right of tﬁe Court of Jurisdiction

to extend the time on good reason being shown.

Although views have not been sought on Artiéle 25
generallf some comment is thought to be desmrable. Under.
English procedure the Official Receiver is the flrsh |
person concerned with an administration once'a Wiﬁding Up 
Order or Rebelv1ng Ordex has been made, and it may be_

- some weeks before there is an app01ntment of a Liquidafor
or Trustee. .Thus if delay is to be_avoided_it seems that
so far as this country is concerned, and assuming the

day to daf procedures remain the same, it wouid Ee.
necessary for the Official Receiver to undertake'the

duty of causing the initial Orders to be advertised.
Equally he might also have to advertise thé subsequent
appointment of anotﬁer'Liquidétof'or'T:ustee‘as the case

may be,

The proposed system has given rise to considerable
discussion and concern since it is felt that in practice

the proposal might be found to be unworkable in the sense

- 8 -




4.13,

that it will never achieve the desired effect. There
will be problems, inter alia, of translatlon dlfflcultles,

communlcatlon (and delay, but at this stage it has not been

possible to conceive of a practical and viable alternative.

Proofs of Debﬁ as required by English law tendrto cause
considerable problems since many'creditoré-are'iﬁcapable
of comnletlng such a document in a correct manner despite -
the notes’ that are provided. Nevertheless it is suggested
that a standard document of 51mple de51gn should be
requlred which in turn could be supported by collateral
ev1dence, A problem may, however, arise where a
Liguidator feels bound tofdispute'the validity of a claim
sﬁbmitted although the Convehtion as drafted does have.
provision for the Couft_of Juriédiction to determine

questions of this nature.

It is not thought that any particular pfobleﬁ“will arise.

The effects of a Bankruptcy Order

Effects in relation to the debtor-

4.16.

Despite the provisions in English law which permits of

disciaimer in certain circumstances; the problem of the
personal liability attaching to Trustaes'as a result of
automatic vesting (the same problem does riot concefn a
Liguidator under English law)has alwayslbeen and still is

a matter of considerable concern to practltioners

'Artlclﬂ 20 merely refers to the loss of a debtor's powers

without specixylng how hlS powers are to be exercised

thereafter or by whom or under what conditions, and

iiability. Thus considerable further clarification is

... 10 -




4.17.

required on this point and as envisaged in 4.18.

Tt is considered that it_would be quite inequitable fer
creditors te bear the responsibility for the needs of

the Community'at large. This is a problem which should
be dealt with at Covernment level and any deczslon taken

should have due regard to the ex1st1ng and re51dual

rights of credltors‘generally. It is thus felt that the

State of the Bankruptcy cannot have the authority to
impose an Order which could be deemed, in genaral terms,

to be interfering with the economic or other policies .

of another member country.

It is agreed that there should be a specific 1nclus1on,
and lndeed some thought should be glven o extendlng
the provision to include trust property wherever it is:
situated. A consideration of this point will no doubt
depend,u?oﬁ the internal laws of the state where the
property is situated, which may -not -be either thefgtate

of the Bankruptcy or indeed a state within the Community,

It is only necessary to emphasise what has elready been

stated in 3,25,

Any exception to the general rule as to after acquired
property is regarded as unsatlsfactory However; it is
fe1t that if there are to be’ exceptlonc then they should

be SpEVlLlEd

Having regard to the ease of travel and so on,it is felt

that there ought to be universal disqualification, covering

..ll .




an agreed range of offices, etc. to which such

disgualifications should apply.

Effects in relation to third parties

4.24,

The view has been expressed that immediate effect is

desirable and whilst banks in.particular may be entitled

 td receive some limited protection, it has been pointed

out that they form, with other creditors, a part of the
trading community at large. HoWever, no doubt it will be

consideted that some form of protection for innocent

As in a number of other issues, a consideration of ﬁhis
issue is clouded by a lagk of knowledge of the'5ystems

in other member states. In principleithe provision should
apply to all froperty that is capable of registration and

available for inspection by the "public® and it is further

suggested that the list set out in Section 95 of the

Companies Act 1948 might prove to be a useful basis.

third parties should be provided.
Assets subject to registration
4.26.
4.28.

- Comment is difficult but it is felt that the provision is

a natural extension of that discussed in 4.27.

The suggestion is agreed in principle but consideration

should be given to the desirability.of affording some

' protection, at least in respect of costs, to a creditor

who has acted without notice.

- 1.2.'...
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. -.4.30. This suggestion is agreed.

The interruption of prescription

4.31. The force of these propcsals is-not fully understood.
However, on the basis that the clause is designed to
give somé protedtion to creditors in certain-circumstanées,

there would seem to be no objection.

Effects of the bankruptcy upon prior transactions

4.34, Whilst it.is desirable to bear in mind the General view
[ expressed in 3.25, the possibility that benefits under
marriage agreements could be abused must not be o?erlooked

It is auggested that there should be no spe01flc exemptlon

in respect of ‘such settlements Whlch would thereupon be
subject to the ordinary rules of relatlon back Indeed

it is considered that what under Engllsh law is referred

to as the "two vears and ten-years law" should apply.

4.35. See 4.34.

4.36. The problem is that there can be considerable variation
and this pfovision has been suspected at times of being

~abused, iIt is suggested that the present protection should

be excluded since, in one sense, it is archaic in the

terms of modern thinking, and.accprdingly that provisions

similar to those contained in Section 42 should apply.

"Effects of the bankruptcy on current contracts

l 4.38. Since the law of the State of the Bankruptey normally

- 13_,
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prevails, there must be a specific provision.

4.39. whilst in pfinciple there is no objectioﬂ-to this-provision, 
problems cbuld well arise if employees in different stgﬁes'
are treatéd'differently; Thé difficulty Will again be
referred to later in considering the ambit.of pfeferehéial

claims. In the absence of knowledge as to the differences
in the 1aws:qf'the respective states, it is not pggsiblé

to appreciate to what extent such problems will arise,
4.40. Specific reference is clearly desirable.

4.41. ©On the basis that the law should not create cbvious

problems, deletion~”is probably desirable.
4.43. Ordinary contract law should be applicable in all cases.

4,45, Thé primary purpose of the Consumer Ciedit Act 1974 is
to_protec£ members of the public who are the ultimate
consumers, A pCssib}e‘solution might be £o.limit the
'effect of Arti¢le 6 of Annexe.l to transactibné involving

-

parties in different contracting states. This might avoid

a clash with internal law.

Effects in relation to set-off or compensation

4.48. Absolute uniformity is considered to be most essential and:

any agreed rules should be mandatory.

4.49. Since there can be too much uncertainty, particularly on

a question of gquantum, a right of set-off in respect of

o= 14 -
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contingent debts is clearly undesirable.

This empha51ses the need for harmony. of 1aws It Wlll not

have been forgotten that the novelty referred to w1ll

. Operate in the reverse direction so that 1n con51der1ng

what powers should be given to a "quuldator“ the interests'

This would seem to be a sensible provision although problems
could arise over costs. It is far from clear what is meant

by the expressions"are authorlsed to act as quuldators"

or "persons capable of exercising the functions of Liquidatoxr™.

Comment is diffieult since only experience will demonstrate

the need for this, but at this stage the provision would

It may be a matter for comment that in con51der1ng questlone

relatlng to the control of a quuldator, there would seem.

At this stage there would appear to be very little'point
in the suggestion'made. Surely any Court. would be bound

to make an Order and so far as a bankrupt is concerned this

Powers-and'functions of the Liqﬁidator
4.54,
of due admlnlstratlon should be paramount.
4.55,
4. 56,
Seem to be adequate.
to be no provision for the giving of security,
4.58,
could be regardea as one of the Penalties.
4160!

It 14 clearly desirable in all matters for a Liquldator to

have due regard to local law. Thrs agaln empha31ses the

need for harmony of the law,

....‘15 -




- PREFERENTIAL AND SECURED DEBTS

5.2,

5- lo.

No comment appears necessary.

By way of comment only, it is suggested that the Revenue 5
right to claim as preferential the “best year“, with the

right to select different years for dlfferent taxes, is

_regarded as extremely unsatlsfactorv and not strlctly in

accordance w1th the Act desplte the case law on the point.
Creditors in other countries could well find this right to

be objectlonable, although it could well be that the rights

of fiscal authorities in other countries are as great or

even greater. There will be a reference 1ater to the question

of the right of "self help"

Some of the provisions in Articles 40, 41 and 42 which are

discussed in-5.8. are complex in character and it is not

. possible to.eppreciate how these will operate in practice.

- With regard to 5.9. it may be considered desirable to try .

to negotiate a greater or even complete degree of uniformity
in the interna; prevision of each state in'relation.to
preferential-debts. The need to do so is underlined~by.the
danger of.a proliferatien of preferential claims or an

increase or extension of the rights of specified_preferential

creditors which a member state might have the power to .

legislate for without regard to the internal provisions of

another state. As to the right of "self help", this could

- have the effect of swallowing up all the assets in that

particular state leaving that state's other preferential
creditors to look for settlement to the assets in another

member state, Since any unsatisfied portion of a fiscal

- 16 -




5.18.

debt can be the subject of an unsecured clalm 1n the State

~of the Bankruptcy there seems to be good reason why the

rlght of "self help" should be abolished.

Although no commeut'is asked'for,rand whilsﬁ-there is

no objection to the right of preferenLLal credltora to be
satlsfled out of local assets, it is considered that it

would be preFerable for all unpald preferentlal claims

to be assembled and dealt with iu the State.ef the Bankruptcy.
which sﬁeuld.also-receive all.surplus-assets which might

arise in other member states.

This point has been dealt with under 5.10.

' This point has been dealt with under 5.11.

Without dealing with the issue at length it is desirable. to
place on record that the general right of subrogation claimed

by banks is resented bv English creditors. No doubt it would

" be equally resented by foreign creditors, and perhaps could be

‘restrlcbed to specific wages advances on a de51gnated wages

account.

Since the‘law is striving for uniformity there seems to be

no reason why preferential creditors should not be able
to have recourse to all the assets wherever they may be.

Special comments and observationson individual rights have

'already been made.

See previous observations.

It has earlier been sugges ted that in general terms the

ngh Court of Justice would clearly seem to be approprlate.

.,..17....
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A Ligquidator should have an unquestioned righﬁ of apﬁearanée
without qualificatioﬁ, ihclqding the ;ight to appoint a |
representative'"ad litem"., 1In the interests of uniformity,
a Liduidatér should héve a right of hearing befofe Courts

of Jurisdiction in respect of fiscal debts in another

member country.

5.19. See 6.5.

5.20. Comment has alreadvy been made in general terms on thé_need
fdr standardisation and the risks of proliferation and
the.extension bf existing rights. Any system which permits
of_unilaterai extension of preferences must inevitably be

regarded as being highlv unsatisfactory.

RECOGNITION AND ENFORCEMENT OF JUDGEMENTS

6.4. It is assumed that the use of the words "Order" and "Orders”
are to be regarded as synonymous with the words "Judgement"

and "Judgeméﬁts“.

The multi*linqual certificates provided'by Article 28£2)1‘
could possibly be imprbved. It might be useful to remember
as an example the proof of debt form that waé at one time
issued by Official Recelvers £o foreign creditors. Bésically
this was in the normal form with an attached translation

in sevéraillanguagés of the essential parts thereof. The
present fbrm would become guite unwiéldy as at present
drafted if aﬁy further languages needed to be added.
Incidentally,,the form does not state whose photograph

should be fixéd although it is éssumed to be that of the

- 18 -




"Liguidator".

A similar commgnt,could be directed towards the certificate

provided for in Article 28 of the Convention.

The difficulfy in ﬁnderstanding the terms of any.
Judgement is fu1ly recognised énd this factor possibly
underlines the need for some agreedrstandardisdtiggﬁbf
basic docuﬁents. |

So far as tﬁe diffiéulty of the individual'is éﬁncerned
it seems_that.he_ought to be given‘protéction similar to
lthat given-ﬁo a Liquidator where good faith can be'showﬁ.
It will be borne ih mind that Sections 45 and 46 of the
'Bankruptcy Act 1914 give such protection to the individual
iﬁ the-circumsténces.outlined in those Sections and it
seems.thaﬁ there ought torbe'no difficulty in drafting

'sométhing that will give appropriate protection to the

individual in the circumstances outlined.

6.5. The difficulty envisaged does underline the possibie need'_
for standardisation. Whilst the problem from the United

Kingdom point of view is emphasised it must be borre in

- mind that the reverse also operatgs. On the basis Qf
universal recognition,; the other E.E.C. Courts must
recognise EnglishrJudgements and it is difficult to see why -
Enéliéh Courts‘and:persons coming under their jurisdictionl
should noﬁ'reéognise Jﬁdgementsremahating from another

authority.

Bearing in mind the proposal that jurisdiction should be

— 19 -
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centred at.the Hign Court of Justice, it'eeems reasenanle
to suggest that forelgn Judgements dlrected to the United

Klngdom should be formally registered Wlth the ngh Court,

with a certlfled translation, and‘the_High Court could be

empowered to issue an Office 00py of the Jndgement as

translated, which Office Copy might incorporate a declaration

that the Judgement is blndlng under E.E.C. law subject to

any right of challenge that may exist. 5ﬂﬁ

6.7. The question of "centre of administration® nas_been dealt
| ‘'with under 3.9; and 3.10. Clearly there is a need for a

better definition and equally work may need.to be done to
secure a greater harmony in the laws of the respectlve
countries concerned However, w1thout attemptlng at thlS
point to define a solutlon, reference may be made to 3.3,
and to the question of the Reglstered Office of a company
'It may well be necessary to con51der how to deal with

companles reglstered out51de the community countries.

6.8. It would seem desirable for the High Court of JuStice'to
be spec1f1ed but so far as procedures are concerned here
again it may be. necessary to attempt the harmonlsatlon

of procedures with other ﬂountrlec w1th1n the community.

6.9. In other circumstances'the bringing of an action by a Law -

Officer is not entirely unknown and the intervention,of,
for example, the Official Solicitor in eertain cases in
recent yearsrnill'be reﬁembered. There seems to bé little
objection to provision being made for'the-intervention of

a public official in case of need.
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©6.13.

6.14,

‘Once again the fact that different countries nominate

Courts of dlfferent standings 11dlcates a need for
further harmonlsatTOn. As earlier stated, it is conbldered

that the ngh Court of Justlce as an example. should be

Fde51gnated as the appropriate Court but conSLderatlon

will have to be given to the effect on County Courts in

the Unlted Klngdom which have bonkruntcy jurlsdlctlon.-
Since the llkely number of 1nternatlona1 bankruntcaes
cannot be estimated, it is not possmble to assess what
burdens‘might be Placed upon the High-Court administraﬁion,
It would probably be undesirable to remove jurisdiction
from the County Courts but this should be subject to the

overrldlng jurisdiction of the High Court when 1nternatlondl

matters arise.

This provision should'enly affect bankruptcies as we

understand them since companies as such will probably be

covered in the main by the provision that all companles
over a certain size are automatically wound up in the ngh

Court.

'S0 far as can be seen no immediate and obvious objection

presents itself to the acceptance of Article 62 in its

Present form. In this context the comments on 6.15

regarding Article 63 may be thought to be equally ?ertinent.-

It is agreed that Jt would be reasonable for a quuldator

to provide. an address but even if he does not it isg noted
that he would in any event he requlred to appoint a
representative "ad litem" and this provision would seem to

be of particular importance when the Liquidatqr_is‘himself
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6.16.

: dutside‘the'jurisdiction of the particular Court. Once

agéin the_desirability of uniformity and harmony.arises.

Once the principle of "exclusive jurisdiction“ is accepted,
as apparently iﬁ.must, it seems to folléw, in the interests
of harmony, that some restrictibn in the poténtiai loss

of rights ih law or equiﬁy may have to be acceptéd.

L B
P

'Emphasising again the need for uniformity and harmony it

seams uﬁdesirable that administrative detaii should wvary
and it is accordingly felt that individual states should
not make their owﬁ prescription. Fﬁrthérmore,fthe time
limits at present specified would not appear to be
unreasoﬁable. Too much time can causé.delay in-
administration and otherwise to the-possible'detriment

of creditors génerally.

In general terms it is agreed that. the High Court of Justice
and the other Courts specified should be specified as
having universal jurisdiction. 1In this.contéxt the
questibn“df-the jurisdiction of local Courts woﬁld not
arise if the suggestions made in 6.12. are capable of

adoption in a satisfactory form.

Haﬁinq expressed a view in 6.15., on the principle of
"exclusive jurisdiction" it is felt that the suggestion

is acéeptable.

There would appéar to be no objection to this recommendation.

- 22 -
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THE UNIFORM LAW

It.is noted that the Uniform Law is to be mandatory,
yet the right of reservation must surely nullify'the
basic desire for uniformity. Thus it is hoped thet
the indiéarion referred'to in 7.3. will not be unduly
iﬁjurious to the interestsnof creditors genera%}y.
The question of ﬁnon-judicially supervised proceedings"
may well cause problems since the existence of sucﬁ
proceedlngs are well recognlsed under Engllsh law.

Indeed, when con31der1ng credltors and to some extent
members voluntary llquldatlons similar provisions apply
under the Companies Act 1948 as for compulsory ligquidations
Deeds of Arrangement are also 1mportant and it may well

be that there are 51milar procedures in other member
states. Thus it is.considered desirable that provision
should be'made for such procedures to be recognised

under the Uniform Law and it is further suggested that

the rlghts accorded under Articles 3 to 6 should apply

to such procedures. See also 2.3,

In terms it is agreed that any person who has been

adjudged as being liable to pay a sum of money ought first
to have a stated period of time 1n which to pag, and

that he should only be declared bankrupt in the event of

_nonwpayment It may, however, be desirable to consider

whether such 4 person ought by reason of his conduct to

- be subject to some disability for a perlod of time in

the management of another company as would have been the

case had. he been declared bankrupt.

- 23 -
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Having accepted the principle of Article 1 it seems

that some criteria must be provided. Thus it is not

considered that the present provisions are objectionable.

Whilst the apparent vagueness of Article 1 may be

deliberate, the view has been expressed that the persons

liable should extend at least to those who may have

acted as directors or managers within a specifiéd’period

prior to liquidation. As previously indicated any

-person who has been found liable under Articles 1 and 2

ought tQ be subject to some disability'and_in particularx
should be debarred from acting in a similar capacity

for a period of time without the permission of the Court.

So far as third parties are concerned reference may be
made to 6.4. as to the need to give some prdtection to.

third parties. Otherwise the provision is thought to be

‘acceptable despite the difficulty of determining a date

of cessation of payment. It mav_be'necessary to. consider

the problems that might arise on the application of the

"two years and ten years rule" if these should'apply.

In the intereéts of qniformity it is most undesirable
that_any ﬁember state shoﬁld reserve ité position'with
regard Eé aﬁy'part of the Uniform Law. It follows that
even if some part of that la% as finally.negdtiated_may.
be ﬁhb#ght tb be unsatisfactory in certain rgspects, the

United Kingdom should not itself make any reservation.

Article 2 is thought to be acceptable.

s e hori




Periods of relation back

7.14. The periods specified in Section 42 of the Bankruptcy
Act 1914_appéar to be eminently practicable.‘ It is most

undesirable for shorter periods to be .specified.

7.15. This préblem again underlines the need for uniﬁp;mity

in order to achieve a workable Convention.

7.16. There 1is need fof negotiation so as to reach a defiﬁition
| | acceptéblerto all member states. A query has been raised
why a period of six months only is specified in Afticle 4(?)(1
compared with a period of one year in the other Sections.
It has also beeh-éuggested that the peribd of relation back
"could be considerably shortened by reference to what is

agreed to be a somewhat artificial date and it may well be

that the Article could be strengthened by omitting any'

reference to the date of cessation of payments.

' 7.17. .This would not appear to be a major point; and whilst it
is felt that the rights of individuwal creditors should be
preserved, it is doubtful whether that right has been

exXercised to any extent.

7.23., The definition suggested in'7.2i. is felt to be reasonabie
_and.it is.suggested that the acts specifiéd in Section 1
of-the“BankruptCy Act 1914 should be acceptable evidence,
togetﬁér wifh the suffering of én exedﬁtion or distrainf,
dishonouring-a bill of exchangé or failure to pay a

formal demand within twenty-one davs..
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Acts lacking consideration

7.25.

The terms"ordinary presents" and "moral obligation® defy
definition and specific reference thereto would seem to

be undesirable.

It should bé borne in mind that the precise termslof :
Section 42 of the Bankruptev Act 1914 creates a‘gdp in
English Law since, apart from Section-172 of thgzLaw of
Property Act 1925, Qhere fraud must be préved, tfansactions
takiné place.between an Act of Bankruptcy and a'Receiving
Order may escape attack. However, if the appropriate
provisions of the Convention are accepted such transactions

might possibly be attacked under a Paulian Action. -

The general principles of Article 4(A) are acceptable
and it is felt that there should be no exception in order
to avoid abuse. It has been pointed out that Section 42

of the Bankruptcy Act 1914 works reasonably well and that

‘it ought to be possible for the Convention to embody

similar principles.

Payment of debts not yet due

7.30.

The Article is acceptable subject to the obServations

referred to earlier.

- Unusual performance

7.31.

. The precise wording of Article 41({B) (1} {b) should be

noted éince this infers that ahpaymentlin "cash" would

- 26 -
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Securities for prior debts

not befunusual whereas the,Consultative Paper sugdests.
that it would be, although perhaps this is 1argely a
questlon of degree. However, it is suggested that anyrhing
which mlght help a possible bankrupt in this senee shoeld
be avoided and that an attempt should be made to ‘

strengthen the Article hav1ng due regard to current

English law and practice.

7.32.

Artlcle 4(B)(2) is thought to be generally acceptable'

subject to the quallflcatlon indicated.”

Voidable transactions

7.34.

7.37.

This is felt to be unacceptable and as distinct from
the view expressed in the Consultative Paper, it is

not thought to be partlcularly sensible since this often

: results in some creditors being pald leaving others

worse off, The present "flctlon“ under English law of
payment under "pressure" oﬁght to be covered and it is
euggeeted that provisiongsimilar to thoee contained ih
Section 227 of the Companies Act 1948 might form a

useful basis.

There seems to be norreason_why registration within a
set.period of ﬁime should not be mandatory since,
essuming-that the public eeerch of an official file is
universeily'possible, credirors should be able to
ascertain at the earliest poesible moment whether charges

do exist, However, late registration has been pérmitted
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by English Courts in exceptional circumstances and

perhaps some form of discretion should be built into
the Article on it being shown that late registrxation is

unlikely to prejudice the interests of'creditors;

The Paulian Action

7.39.

7.41.

The principle‘Of this type of actien ought to bghﬁ”‘
ihtegrated iﬁto current English law but perhaps'lawyers 
are better qualified to deal with £he points specified
under (a) and (by. It is further suggested that during
negotiation the United Kingdom should establish the -
validity throughout the community of the floating charge
subject to.the qualification contained in English law.
it is thought to be of paramount importance that such a
charge, if wvalid in England, should not be capable of

heing subject to a Paulian Action.

Having commented in 7.39. on the general position of a

floatlng charge, it is of course a fact that such a

charge can only be registered in_England in respect of

a company with its fegistered office in England. in most
instances this will be the "centre of administration"
ﬁith.the result that any winding up will take place in

England and be subject to English law.

CENERAL OBSERVATION

Throughout the draft Convention the word “bankruptcy“
1g used exclusively, even though the expression is also

directed towards companies and other legal persona. The
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word ﬁbankruptcy" has a universal connotation and its'

- Meaning is recognised by the layman as applylng to a

condltlon of insolvency. HOWever,_throughout the
Conventlon the word "LJqudatOr" is used to descrlbe

the person to administer a "bankruptcy" In the Consultatlve
Paper the words “Trustee" and "quuldator“‘are sometlmes

used w1th some lack of consistency but this pomnt w111

- no doubt bé dealt with in due course. S W%ﬁ
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