- IIRC - 48th Mtg

" Brief for Item 6

THE ADMINISTRATOR (Draft Chanter)

1 The first draft of thls chapter wals baSEd on TLRC 99 (Report
by AP) and the minutes of the 38th and 39th neetings. Comments
‘now received from members fell into two groups: (2) suggestions for
improving the draft, and (b) matters not;previously considered -
which the member concerned feels should be decided and included in -
the report. I suggest that the Committeé deals only with these
latter points, leaving suggestions under%(a) to be taken into
con51deratlcn by the draftsman When preparlng a final draft.

2 Comments by Peter AV1s, Alfred John Hunter, thchle and
Edward are attached. Also attached is aredraft of the chapter by
"Peter'lﬁllett'— he has 51deu11ned and dotted changes of substance.

3 John Copp has commented that he feels we need to be more
specific on the powers: (akin perhaps to Those of 'a receiver but the
parallel is not exact) and his duties and to whom they are owed,
and that we need to specify the extent t¢ which the powers of the
directors are over-riddeny if they have:any remalnlng powers or
_dutles What they are. ' e _
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@
. Insolvency Service,

© 2-14 Bunhill Row, S me e |
- London EClY 8LL., = s T " 5 November 1980

Dear .
--gt a

Insolvency Law Review Committee-MeEténg é_48th Meeting 20th November 1980
Final Report - First Draft Chapter : "The Administrator”

I attach a copy of the first draft which I have amended in one or two places,

-such amendments being for your consideration and certainly not ones I would
~dnsist upon. o : o .

You will know from my letter of 12th beruary this yéar that I did have one
or two comments on ILRC 99 and I was pleased to see that these were included
in the Draft Chapter. : o : ‘

I am still a little concerned about the situation as set out in para: 16 when
~we refer to the debenture holder being given motice and I still consider that
~we should make this as water tight as possible to ensure that there is no '

failure on behalf of the debenture holder to receive notice. . You will see T

have suggested that the notice be given in the usual form which I think was a

decision of Committee when they discussed this particular aspect and also I

have again suggested that the debenture holder's consent should accompany the

application for the order to the court. ' ' : P

One further aspect of the suggested draft which I feel we should perhaps consider
-in more detail is that which is set out in para: 23, where we say that when the
- order is discharged creditors revert to their respective positions at the time.

when the application for the order was made, but we go on to say "subject to the
~ prior rights of anyone who in the meantime has advanced money ...". I have

considerable reservations that a secured creditor reverting to his original
position should be disadvantaged by subsequent lenders having priority over his
security, particularly if we are recommending a twelve month ban on secured
creditors realising their securities once the appointment of an administrator
has been approved by the court. T :

Yours Sincerely,

- Registered in England: {No. 14269) )
- . - Registersd Office Poultry London EC2P 28X
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. PINAL REPORT - CHAPTER - . .. I

T' ngHE.ADMINISTRATORL Ef ':‘th._‘.b; o S 'CE

A matter to whach =2 have glven earnest attentlon is the need for a

breathing space 1n.certa1n cases whea a.oompany is approacnlng, or

“indeed alreaiy-ln, a n0551b e 1nsolvenoy 51tuatlon.~ We are thlnklng,

in partlcular, of cases wrere there 1s a. bona fide chance of the
L I
oompany Delng retuzrned uo profltaolllty Or where at least parts of its

-

ou31ne°s can b@ sold s a g01ng concern.

T e e e

SRR N '»%l Lo .- ,
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_2 : C‘earlv the anpolntment of a br0v151onal l:quldator as prov1ded

for by s.238 GA 19@8 would not be sultable. Not only woqu such an
Ahuw%Uﬁﬂqf : '
apD01ntment ugaaééy too 1late for what we have in mind, bu" it would

A&&)be for the wrong omgect1ves. What is requlred is a moratorﬂum,

preferably before the Suage has been reached when w1nd1ng~up is inevit-

able. 137:
| s zfz&?@?‘c@?’aﬂ/ 4E m,{- ﬁf{,mntn/z _
% A&present there is a .choice between an 1nformal morauorlum or a

scheme of arrangement under the CA 1948. The problem w1th the latter f

is tlme and ex@ense; the problem w1th the former is that it is 1aformal,
it is not blndang'on creditors and 1t can lead to great problems in
'admlnlstratlaa-r at is requlred is a middle course Whlch we belleve

'could best be(achleved by ‘the apo01ntment of an admlnlstrator.

4 The soheme which we put forward in the follow1ng paragraphs has

TN MU AT

THE '
been de31gned'Wlth,a’corporate debtor in mind. We think, however, that
there may well be occasions when it would be advantageous to appoihb

an administrator ﬁrere a sole trader or a partnershlo was carrying on

‘a substantlal buvazess-'

SR R lfmll[_ﬂ" T T\'II':"‘"”HF =TT T T 1 i t"ﬂ T T ¢ T T



. 'ilib

L @mas

5' - It has been suggested to us; that it should be for the dlrectors

'-alone to decide that an admlnlstrator snoqu teke over, and ‘that they

should actually app01nt hlm. We do not agree. If the company had

- granted a floatlng charge then clearly, as %:condltlon precedent,

THE D708
éﬁeg would have to obtain the consent of the debenuure-holder. If he

did not agree then the whole 1dea of an‘admlnlstrator would fall down,

unless prOV1Slon was made for an appllcatlon to the court.

E
. - -’ .
. EE

77/5f

6 we provosedthat he system should Qperate only by an application

o to the court, the adminlstrator belng app01nted by order of the court.

th only will thls enable 1nterested partles other than the dlrectors

to make an apbllcatlon but it w111 allow for an- admlnlstrator to be

_app01nted prov131onally 1n the flrst 1nstance, w1th 1nstructlons to

report back to the court.

7 :“' Ve think that it should be perm1331ble for an appllcatlon for

the app01ntment of an admlnlstrator to be made to the court by a credltor,
“the company itself, the board of dlrectors or the Secretary of State

. for Trade. By a "creditor" we mean a credltor who is qualltled to

apply for an Insolvency Order (see para ). A credltor who was not

- so quallfled but who could demonstrate that his payment might be in
'_Jeopardy, or an 1nd1v1dua1 shareholder should be able to apply to the

court for leave to present an appllcatlon for the app01ntment of an

_,admlnlstrator.

-8 We have specifically included the directors because they have a
- more onerous. responsibility than the members. Nbreover, our recomm-
tendatlons for extendlng the fraudulent trading prov151ons to 1nclude a

new concept of "wrongful tradlng" (see paras - ) w111 1ncrease the

danger to dlrectors of 1ncurr1ng a. personal llabllltj This being so,
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“*y

to be appointed.

*

]

we i‘eel that they zmst have the power to do somethlng about it and

.

.that they shoald tave an unfettered rlght to apply for an adm1nlstrator

-9' Ve reco:nmenﬁ that - 1t should* be exaressly prov1ded that if the :

dlrectors at any time cons:i.dered the comany to be insolvent, in the

R
_context of s.332 CA ’2%8 (or its. successors) mein they had a duty to

take 1mmed1a+e gteps i‘or the’ company to 'be placed in 11qu1dat:;.on,

recelvershlp or azim1nlstratlen.~ [ Note by Secretary - this para

'y
m:l.ght fl‘b‘ beﬁ:ter «elseuhere, say under “Dellnquent dlrectors" or

R

Dlrectors' dat:.es"_] T .:jf“‘_‘ff S

[ S - .

| 10 One of the occasions when the Secretary of State m:.ght con51der

11: approprlate to apply i‘or an ad.mlnn.strator to be appo:.nted would

be followulg an 1nspeet10n carrled out under +the provmn.ons oi‘ S ’109

CA 1967.

44 In paragranh > g.bpﬁ'e’ we have sald that the app01ntment of a
prov:.s:.onal Jiquidator in terms of 5.238 would not ‘be suitable for

' the moratom_mn which we have in mind. Th:.s is not %o say., ‘however,

that an admz.nlstrator could not or should not be appo:.nted for tho

’ occas:u.ons when, 'under the present law, an appllcatlon would be made

| for the appo:mtment oi' a prov:.s:.onal lz_quldator.

12 '; We propose that when cons:.derlng ‘an appllcatlon for. the appo:.nt—

'ment of a p""‘OVlS‘.‘LODa.L llquldator, the court should have a discretion to

JNSTEID Tt Ted e AIRSATS 1T

appo:mt an aomln_stratorfllf iF—seens—fit. _Furthermore, although a

;prov:.s:.onal llq;a.ldator is not ent:_tled to uappear on a winding up

petition, we think that the court should be able to hear the views

of any administrator so appomnted. '

: | _ 3 - ST

| C TR T M T L1 I | M B |'-I_IIII-T A I & B ﬂ” RTINS

B e e e R

it L catc S U IEE E IT g

AN U L1 AT P



/ %@M e?z/m MM;}/* 2 e & éé/c'//}%b
: 4&&%# [raeleanl Lepdrisgg,
-zTthe by Secretary - Paras 11 2384 12 ‘set out the proposals in ILRC 99

- Goo/ ym/;,m—re ot Aty ciae..
as. agreed by'uhe Commattee But wonder = cannot we perhaps suggest
'the abolltlonrof a prov1s1onal llquldauor"under S. 2589 hlS powers'
and duties are very llmlted are set out . ln the order of ‘his appoint-

ment and are, I think, no more than we exoect an admlnlstrator to have,

The practice has been to ap901nt the OR, but the court nay app01nt

any fit person“ and I thlnk someone told us that thls is 1ncreas1nglj

- 2

' happenlng._ In ‘any case, 1f the OR is ao001nted and there is a' bu51ness

7. to run, a special manager 1s usﬁally app01nted S0 who better to
- & : S

.comblne botﬁ.aobs than our admlnlstratord7 -
' | ' NOE e '

B when a receiver and manager is app01nted These may 1nclude spe01al

czrcumstances relating to the company such as the credltors' 1nterests‘

-bezng in Jeoeardy'or 1nsolvency, or more general consukratlons, such

'ilas the publlc interest,

‘7ﬂ4 ) We'suggest that an applioatiOn should'be supported by evidence

'show1ng prlsa facie that there was a genulne Possibility of rehablll— -

| }gtatlng the company elther through the 1n3ect10n of" fresh capltal the

;f§sa1e of a part of the undertaklng or- assets, or. througn the fore-_

: bearance of credltors. Alternatlvely it should be demonstrated that

- there was llkely‘to be greater reallsatrons for the beneflt of the

. credltors or the shareholders than would be p0551ble in a llqu1dat10n.‘

'-15 : An appllca ion for-the appointment of an administrator should
anot be advertlsed but where an appllcatlon is by & creditor or the
Secretary oi State, notice should be served on the company on the day
. when the apnllcatlon is presented or on the;pe§§ follow1ng day.
i
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16 It is anticipated that the procednre would be used. prlmarlly in
cases where the company had not granted a debenture secured by a N
floatlng charge.r However,_lf a floatlng charge exists, as a condition

: N THE ELEwAR, S enm,”
precedent the debenture—honer must be glven notice, of the application

Aty Tuued Bz decinimid By 4§ Gnalo
te the courth If he hasg taken nq actlon by the date of the hearlng,
he should lose his power to appoln a ce1Ver or manager unless the
court grants an extens1on. If the debenture-holder has appointed &
_receiver or manager, 25 order for the app01ntment of an administrator
' snould be made, and where ibere 1s a debenture, the court should not

make an order for the app01ntment of an admlnlstrator 1f the debenture—
“

4
L . T

holder has given an undertaklng to epp01nt a recelver.

Fem T =

oo T
17 The Procedure is llkely to be of beneflt only where there is a
- business of substance, such gz?zznadmlnlstratlon, hav1ng regard to the
costs, would be- 11kely to beneflt credltors generally and save the
o bu51ness. The applicant will need to nemlnate a sultably quallrled
person to act as admlnlstrator Wthh 1n.1tself may be effeotlve in
"preVentlng frlvolous applications. We suggest that only persons who :
djare qnal*fled to act as 11qu1dators or receivers should be entltled
hto act as admlnlstrators. Under the Commlttee s proposals such persons
'j will be members of a bonded practlce (see paras Y. |
r'18 ~ As regards the oossrblllty of frlvolous or mallclous appllcatlons,.

we think that the court should. be enabled to make such an order to

redress any 1naustlce resultlng there lrom as 1t thlnks flt

: 19 The person app01n ed administrator shoqu be: the applicant's
nominee unless the court: orders otherw1se. In the case of a court
aop01ntment, we suggest that the Department of Trade should be asked

to nominate ags is the case wben a spe01a1 manager is app01nted
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.20 .- The hoa ring of an appllcatlon should nof be aelajed by the

nece851ty of flrst giving notzoe to che credloors or members of the

company in time to permlt them to preoent a contrary case. For this

T M Y R T S P T I T L

reason the order saould, therefore, 1n1t1&11y be prov15101al for the
manlmum.perlod necessary to enable,a stauement of affalrs and a plan

‘of reconstruction To be prepared and subm1tted to the credltors and

- if so 1nstrucved by the court to uhe members, B

."-“?!
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21 Vhen these dﬂﬂum&nts have,been c1rcu1atnd a credltora meetlng
must be convened Eo cons 1den»the proposals (also, a’ meetlng of members

if the oourt'has S0 oraered) It .will be for the credltors (and

' members) to decide whether the admlnlstratlon should continue or
_ whether the compang'should go 1nto llquldatlon.‘ﬁThese resolutlons'
'_.should be reporteé_bacL to the court by the admlnlptrator. The court'
'.should then alther conflrm or dlscharge the order of his app01ntment.
Although the conpany could be left as it wag if the order was dis-
'charged, the courts should have alscretlonary power to put the oompany

1mmed1ate1y into some other.form of 1nsolvency proceeding.

22 -. If the oredltors resolve that the company should go into 11qu1—

datlon it wiil be necessary for them to nomlnate a llquldator. In any
'event they snoulé nomlnate a "commlttee“ Whlch would take effect if
'Athe court canflrmed the order aopomntlnﬁ the administrator, or if 1t
-put the company lnto sone other form of 1nsolvency proceealng.

23 If the order 1s dlsoharged all credltors should revert to thelr
eI
‘\POSlClongaQEE#ﬂWEE at the time when the flrst applloatlon was made,
‘subject to the‘orlor rlghts of anyone who 1n the meantime has advanced
money to enable tbe ooroany to be carried on as a going concern and -
UP ToTHE Trrk THE 08de Al DVSCmArE D
to the costs and expenses 1ncurredﬂ The admlnlstrator, whether
oprovisional or canfirmed, should have =z 31m11ar personal ligbility to
- that of a receiver.
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| 24 Upon the apnelntmen+ of an admlnlsurator all actlons and
:_ment shoui%&?e stayed to the same extent as if a protectwon order has
- securities sdbdect to an appllcatlon to the court to do S50, whlch we

have recommended in paras...., should apply also in the case of an

administration.

'proceedlngs arnd the rlﬂhts of credltors to enforce securlty or pay-

been made;\ The 12 month ban @8 secured dltOrS realising uhelr

E777 1 Frrmtsi Uy Dy r%z%’ IDGC Pasi 16 A8
sl Caetin (:E' FrESOHIEy

» . 4

- " * e

25 Mhe 7‘1:‘?!14-\: Y.L

ek?ﬁeaﬂeﬁh%wﬁihe maklng of an order For administration.

sheuwld-nob-be-% PE
| S#eULd NOT DISTURS THE  ATEHATE OF CiCEN 7008 75 FERTIon/ Fod /813 ias e M@g’

'e-an 1nstructlon that no 1nsolvency petltlon would be glven a hearlng

' for X months, w1thout the 1eave of the eourt.‘

26 We think that in the specific case of an admlnlstratlon it Wlll

"~ be essentlal that +the commlttee meet as soon as poss1ble in the first

- of the Scheme. To obtain ﬁis release he would have to show that the

'administretion had'been.breught to;en end eﬁd'that the company wes

_-insolvency. This release should only be gi?en;under the authority of

-1nstance and frequentliy *hereafter.- e suggest that the - flrst meetlng

the eomm;ttee resolve otherw1se, The admln;strator should be under a

‘solvent, or that it could not be carried oj?because of the company'e

However, we think the court should have _Power to include in the order

.

N, N L)

v Y

of the comnittee should be held w1th1n 14 days of confirmation
of the Order and that there should be monthly meetings thereafter unless

duty'to repoxrt regularly to'the committee of creditors on the progfess

the court. T o R 't

[ Insert a cross—reference to our proposals about "committees" /.

A

-

.- S
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ZjNo+e by Secreta:zf’//;;;/Accountants' quel included in ILRC 99 a
sentence to the elfect that it shohld not be for the court to formally
 arree a Sche:e.. Ehls uould seem to be 1n 11ne with equating an.
administration te = recelvershlp, whlch is probably what we want. If

S0, perhaDS've ‘should insert the follow ing: —}-

"If the appointment cf‘the"édhinistratcr-is-confirmed “the

admlnlsuration should then contlnue to all intents as if it

were a recelvershlp (see~our recommendatlons about recelveL
ships in Chapteri - )“ ;ﬁw o ;% B . | s
*2  However3 I should p01nt out that the Clty of Tondon Sollc1tors
took a dlffevent view and 1f we followed thelr adv1ce we would need

-f_to 1nsert the follow1né paragraph-

"The administrator should negotiate wifh the committee (of

3 créditorS) with a view to finalising-the scheme. The scheme
should then be submitfed toﬁthéICOUrt}for confirmation and,

if confirmed, will beibinding‘to all ére&itofs; both'seéﬁred

_and unqecured on tne company ‘and on any party who has under— '
taken to prGVﬂde funds or fa0111t1es on the face of whﬂch the
creditors have accepted the scheme."ﬁ7 | |

L 6” fﬂﬁ’ﬁvf

27 In cont raSu to the position whegta prov151onal llquldator is.
_app01nted the dlrectors' powers should nob cease when an admlnlstrator

is a9901ntea. They should remain 1n offlce but w1th their powers

curtalled to the same extent as 1is the case;upon the-app01ntment of a .

receiver‘and‘manager-of the whole of the property and undertaking of

' the company. o  . - uf'
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-_28T” If,af‘any time the adminl uvatow leelg thac there is no p”ospect

of rﬂhablllta'slor_ and that the company S.'lO'L..ld go into some i‘orm of
ligquidation ke should mfom the cbmm.utee and any debentuv-e-ho'l der,

-and report tc the court, at the same time advn.s:.ng; the court on the

E
forn of insolwvency proceedlng whlcp should ensu.e. Thls could be either: ;

gef

Y

(a) the holding of meet:.ngs (as under Se 293 CA 1948)

< wWith g V1ew tq 'T‘ESOlVZLIlg upon 2 'I:Lquldatlon of assets,

Cow

or _ R

L

(b) by meetmgs of credltqrs and contrlbutorles convened

Dy the offi c:.al Recelver in the usual way.

'/ May need a r;ross—reference here _7.

.

29 The administration should continue wntil either:

(a) a resolutlon has been passed for a llquldatlon of

ass.,‘!:s, or I S T -

(b) +the court has made an alt_erna;ti;ve' order..
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28th October, 1980.

: _ o Comments on the draft Chapter for
j : - .. the Final Report - The Administrator.

. . T have read thinghaptef with great interest,
as it has reminded me of matter# which were discussed long
ago, and which tend to go from one's mind. :

- .+ I do not want téginyolve'myself in any form :
1 . o of competition with the draughtsfien, but I wonder if the R ’ !
: ' Chapter- could not have a different opening, which would ’ . ;
;\ : combine the proposed first paragraph with the first sentence
i of paragraph 16. : RN S '
§ : _ I set out below, at any rate tentatively,
1 © - what I have in mind:- '

: "During the course of our deliberations,

b . ' it.-kas become clear to us that present Insolvency procedures

i . ... do not provide a remedy for those cases where a Company might.

' ' be saved from Liquidation, and we have in mind, particularly,

i - situations where the Company has not granted a debenture secured
P by a floating charge.. R ' : :

' ,"In cases of this nature, even where there
may be a bona fide chance of the Company being returned to
- profitability, there is no alternative but for a winding up.
R _ - @n informal moratorium or a scheme of arrangement under the
' Companies' Act, 1948, all of which may often be unfair to the
~ Company, its creditors, and, not least, to its employees.

"We therefore féébmmend the appointment of an
g . ~ Administrator, who will operate in circumstances and under
; : - procedures which we now set out......... R

. ’ 0 e ,__S
. In regard to the note by the Secretary{’f’ 4
P prefer the recommendation of the Accountants' Panel in I.L.R.C. 99
- - to the suggestion of the City of London Solieitorsy and I am in
A - sympathy with the suggestion by the Secretary in his note under
- ) paragraph 12, that we might well abolish the provisional Liquidator
oo -under Section 238. o S

. On a general point, I wonder if it is necessary
in our Report to deal with the procedure in so much detail? I -
i : . have an open mind about this but, if throughout our Report we do
S ' go into so much detail, may we hot run the danger of those reading
’ . the Report losing the thrust of eur proposals, which are, in
many cases,.radical? Lo - '

‘ A1fred Goldman .

b
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FINAL REPORT = DRAFT CHAPTER -
"ESE_ADMINISTRATOR

Coﬁments_by John M. Bunter

Paragzagh e

Lines 2 and 3. I would prefer tézle;phrase to read - ",,. when a

company is approaching a possible 1n501€§ncy 51tuat10n or 1ndeed is already

in such a 51tuat;on... .

. Paragraph 7.

 Would an appllcatlon by the compan ,1tself have to be anthorised by a

resolutlon at a general meetlng, as dlstlnct from the proposed'application
by the board of d1rectors¢ Should not 'y_one director have the right to

apply at personal risk of costs of cours‘

if he is not successful?

v

Péragraph 9.
I agree with the Secretary that tﬁls:wbuld be better placed elsewhere
+ in the report. Textually, I would prg ér "consider in lipe 2 and "have had"

in lipe 3,

- Paragraph .12, -

In line 3 1 would:prefer "thinks" for “"seems".

_ L. o L "

Paragraph 17, ' S
Suggest that the first sentence ShSuld read -~ "the procedure is likely to
. be of benef1t only where there is a bu51ness of substance and where the
- ~. .

app01ntment of an admlnlstrator would, hav;ng regard to the costs, be likely

_ to beneflt credltors generally and save the business,"

Paragraph 21.
I suggest substituting "should" for ™must" in line 2 and adding, in Yine &

after "members" the words Vif a meeting-of members has been ordered",

Paragraph 24,
In line 3, substitute "had" for "has",
I have raised the question of the ﬁfoposed embargo on realisations by

. secured creditors in my comments on ILRCﬁs 141 and 144, In any case, it was

TETET T T ) T
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only to apply in an insolvenﬁ situation nid tq'assets”necessary for the

running of the businesse.

: Paragraph 26,

Suggest deletion of "the sp301f1c case of" 1n line e

Paragraph 28.
As regards (b), the meetings ment

winding=-up order, So sﬁould the refere:

court?

Paragraph 29.'
In (b) I suggest substltutlng for 'en alternative order" the words

"an order dxscharg1ng the adm1n15trat1nn order or maklng a winding-up order'.

7 November 1980, _ o {f_ .é‘ o
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ITRC 48TH WEETING

- ""T_{f - The Admlnlstrator

Comments by Ritchie Penny

1 If our proposals are to neet: W1th approval we must glve the
answers to all the obvicus questlons that our critics will ask. Our

proposal is novel and likely to be* :ppceived with some scepticism, so
we must spell it out making the best@use we can of existing law.

2 T think we must first set out what we hope to achieve and thereby
define the purpose of the app01ntment of the Administrator. : .

3 '~ On reading the draft it does‘seem as if we are a little uncertain,
but putting together the wvarious aspects set out in the chapter we seem
to geek to do the following:- :

(a) Ascertain whether a company of doubtful solvency can
: be restored to profltablllty.

(b)  Make proposals for the most profitable realisation of ;
’ assets for the benefit: 01 cred1tors and contributories. -

“(e) Consider the re-organlsatlon of the company and its ' !
: management to restore profltablllty. , i

: |
(d) Make recommendations as:to-the future of the company. ]
H

‘For this purpose the app01ntmsnt of an Administrator gives a breathlng
space for the company and varicus stays of proceedings are provided.

4 We next need to consider how-the Administrator will achieve these.
~ends and in deoing so we have to decide what sort of an animal we are

creating., It seemed to me originally that the Administrator was a

temporary appointment lasting no more than say six months; but para 21

appears to imply that the Administrator may continue in office indefi-

nitely. Is he really a Liquidator or 15 he merely a temporary Receiver

and Manager? = Should he be given the powers of beth and more oartlcularly,

is it contemplated that he will realise assets before he reports %o

the creditors or will he just "hold the line® by keeping the business

going and the assets intact? I had assumed the latter was the case. o

ILRC 99 (para 2) appears to contemplate a temporary administration for

the submission of proposals to creditors for re-contruction or liqui-

dation. If he proposes a re-contruction he presumably will carry it out

and when this has been completed he would be discharged and the company

handed back to the contributories to elect a new Board of Directors.

During re-contruction he would probably regquire an extentlon of his ;

powers which the Court must grant.‘=. : U

5 The powers and dubties of the Admlnlstrator must be more cleariy
defined as his appointment will have an immediate effect on the company's
operations, and the rights of pre-Administration and post Adminstration
creditors must be decided and set ocut. We have provided for cash :
provided te the Administrator to be.given priority and resumably he

will deal with all save the bank or person financing him, on a strlctly
cash basis as does a Receiver. T suggest therefore that he be given

the right to continue trading, but not to realise substantial =assets’
w1thout the consent of the creditors committee. Anyone dealing with

him in good faith would obtain a good title to any property (including
goods) sold. S : .
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A
16.- The status. of emﬁldyees wouid presumably remain-unchagged and
he would be paying them as employees of the company. In this regpect
he would be different frgm a Receiver. . :
. o 4 .

7 Once the natﬁresbfithe.aniﬁél we are creating has heen settled

we can then more readily consider how he should be appointed, controlled %

- and discharged. The position of the Court in all this igz vital and
I suggest we have to make -up our minds who is to be boss ~ the Court

. or the creditors.. - ‘ . . .
8 - First, desling with the originaljéppointment; the Court has to

.be satisfied before depriving the-Board of Directors of control.that

the situation of the company warrants it. T suggest the following as
grounds for appointment of an Administrator:- .

"(a) the cohpany is insolvent or in danger of becoming
so or : : : _
(b) the co%éahy is not being properly managed and as
‘a: result the creditors! and/gr the contributories’
' interests are in_jeoparqy, Co ‘

.aﬁd‘tﬁaﬁ"fhere is'a‘génuiﬁe poséibility_of rehabilitating the company..

etc, etc, as in para 14, _ _

9 Before making the appbintment the Court would reguire a written
consent and before giving his consent the Administrator would normally
require the applicant to underwrite his fees and eXpenses. '

10 Secbndly, the control of the Court during the Administration

appears to be limited to making decisions on any matters referred to it.

1M Thirdly, the Court is obliged to make a deciéion on: what sort of
an order is appropriate at the termination of the Administration. It
- can then either: o R . . -

(a) approve a scheme of'fe;contructioh'recommended by
the Administrator and approved by the creditors and
- for contributories, : .

(b} make an order for the company to be subject to an
Insolvency Order which could be striking-off
Liquidation of Assets or Compulsory Winding-up, or

(e) discharge the Administrator and order that the
. Board of Directors resume control of the company,
or that a new Board be elected for that purpose.

12 The binding of the Adminigkration ig an important judicial act
but the Court could have no responsibility for the Administrator's
actions and he would be Personally responsible as provided in para 23%.
The Court would normally accept the recommendations of the creditor's
committee that the Administrator be discharged. Tt is presumed that
the Administrator will not be responisible to the Court for making his
report as provided in paras 241 and 23,
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THE ADMINISTRATOR

_'Paragraph'lz

I do not think that we ‘can abolish the prOV151ona1 Liquidator
under. Section 238. I agree tﬁ%t An many circumstances the
would fit the bill. However,
‘whenever a petltlon is presented and it is plaln that a

;app01ntment of an Admlnlstrat

' w1nd1ng up must follow and thexe are good reasons for not
1eav1ng the conduct of the affalrs of the company in the hands
" of the dlrectors, a prov151ona1:L1quldator will be needed.

-TfParagraphs 13 and 14

! thlnk we should be more prec1se about statlng the grounds
' Justlfylng the app01ntment of an Admlnlstrator. -

-L__As I understand 1t, the Court shall not ap901nt ‘an Admlnlstrator
‘unless:* ‘

: .ABoth:-

'(i)_ the Court lS satlsflee--

X (a} that there is jeopardy to the general body of
: © creditors, or partlcular credltors owed

substantlal sums: in relation to the overall

liabllltles of the companys -

- (b} the company is 1nso1vent (within-the meanlng
- o of the new test - however formulated) ;

T T T T ) T T T




Ae) the publlc 1nterest requlres ‘an ap901ntment of

_an Admlnlstrator'

o -~ (i1} the Court is Eatisfiéﬁrzu
o '-'either:-
'_(a} that there is a reasonable pos51b111ty of a
: ;ischeme for the reconstructlon or reorganisation

- of the company (whether with or without other -
.companles) becoming effectlve- or

V-Viﬁb)'the 1nterests of _redltors or - shareholders

B

;would be better served by an admlnlstratlon
‘rather than a llJ:idetion.

- Jéaraéraph'lE‘-

. If the debentﬁre holder mey be denied the power to eppoint a
Receiver or Manager once the Court ‘has appointed an-
'T'Admlnlstrator, it will be necessary for there to be 1mplled '
fiby statute in all floating charges a power to appoint a
.;Recelver on_any appllcatlon belng made for the app01ntment
"of an Administrator. 0therw1se, a debenture holder's power

to appoint may not actually have arisen before it is taken
t,away. - S ﬂr-lg;j“- : 2 f_ o

L Paragraph 18

i
1
S
4
b

I th1nk we should ‘be more spec;fic about the sort of Orders
'f‘rthe Court can make where the: appllcatlon was frivolous or
'Er‘ﬂrf”}'.:_mallclous. In the first place, there could be a Penal Order
B .as regards costs. In the second place, the. person who
consented to be nominated as prospectlve Administrator could
" be removed from the categories .of persons. quallfled to act
; as a Recelver or quuldator or Admlnlstrator.

--Paragraph 19

j?”,gg,_;'.'rThere isAa reference here tp-*ﬁhe case of a Court appointment"”.

-
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:15Does this mean that 1t ‘is env1saged that the Court can appeoint

-'an Administrator of lts own motion when hearlng a case

__involv1ng a company, even if no one has applled for the

9\

“'appolntment of an Admlnlstrator°_i; . -

f;Paragraph 21- o

i
- Al
RS

/. We have not really tackled the,ba31c issue as to whether or

.“fnot the Court plays any part in superv151ng the placing of -

"the scheme of reconstructlon or reorganlsatlon, or the

'=‘Adm1nlstrators proposals before the meetlng of creditors or
"members. A AN -

T =

In. formal schemes of arrangement under Sectlon 206 the Court

has a cons;derable role in vetting the documents which go

'_1out to the shareholders or credltors,-checklng that the

i;right class meetings of credltors or shareholders are convened,

checking the accuracy of the basic. facts about the hlstory of

‘the COMpPAany s hecklng the conduct of the convenlng and holdlng

bf the meeting,'and so on. . if-
1

,I would suggest that we make it plaln that we' do not enV1sage

the Court playing any role at all, other than receiving a

report from the prov151onal Administrator. ° The quality and :

o accuracy of ‘the information put. to the credltors and share-

“l_holders, ‘the selection of correct: classes, the convenlng and

N holdlng of the meetlngs, should be all a mattér for the

;Admlnlstrator and his advisers.  The Administrator will be

putting his profe591onal reputatlon at risk. 1In the event
of anything being wrong, 2 credltor or shareholder can .

‘apply to the Court: at the hearlng for the making of .the’

‘ prov151onal app01ntment final, and the profe551onal Admini-

strator will be at ‘risk of receiving a public rebuke for

. failing to dlscharge his respon51b111ties. (And in additon,
'if there is to be a facility for removals from the list of

' :quallfled Recelvers, quuldators and Administrator, by order

" .of the Court, there can be the sancticn of such a femoval

in an extreme case ]
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Parqgraéh 24

"I take it that the stay operates from the provisional appoint=-
ment - not simply the final. )

But in addition, should there not beISOme protection between
application and provisional appointment: as there is in winding
up between petition andﬁbfder,.uhder‘Section'226. It is true
that the'application.is not advertised but where an application
is made by some . creditors (pefhaps contrary to the wishes of
" others), the news will be ocut and an avalanche 6f enforcement
proéeedings.will follow. |

Paragraph 25

I think there should be some provision for argument in Court -
.abouﬁ:thelgood;sense or no of having an Administration between .
" the p;ovisional appointment and the consideration at the
final hearing.of the reconstruction proposals, the views of
creditors'and shareholders expressed at meetings, and so on.
-After all, a company may obtain an éppointmeht of an
Administrator eon its apﬁlication and the creditors may regard
this as unsatisfactdry. They will not want the company's
funds to be spent'on the préparatiOn qf a large and complicated
 scheme’ if they are determined to have a liquidation. Should
they have a power to apply to dismiss the‘provisiohal appoint-
. ment of the Administrator, or should they simply be left with
their powérrto petition for winding up between pfovisional

abpdintment,of an Administrator and final confirmation?

There is a danger of a battle betweén contesting groups of
creditors and a counting of heads and qﬁantum of debts befére
the rehabilitation scheme can even be put to the general

body of creditors.

Paragraph 26

I disagree with the Accountants Panel and support the City
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. of London Solicitors. Whether &r not the Court should fermally

-bless the rehabilitation schemeior the Administrator's proposals

' is a fundamental issue. In- m_HV1ew,'as in many cases the
‘;_conflrmatlon of the app01ntment w1ll be linked with some:
'_,varlatlon in the rights of credltors, it is crucial that a
?_Court blessing is given and thewcourt Order made.“_However,

see my comments on paragraph 2

'above. The necessity for a
" 'Court Order at the confirmation stage should not requlre the -

’ ”Court to be involved in the ci jular151ng of creditors and

shareholders. Here, the_proteqtlon is that a man anxious
‘to guard his professional reputation is handling the matter,

] i
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FINAL- REPORT: - CHAPTER =~

' THE ADMINISTRATOR

1. Elsewhere in this Rep6r£ we have made a number
of cr1t1c1sms of the present law relatlng to floating

charges, and we have pwt forward varlous proposals

for reform. There 1s,rhowever, ohe 7espect of the

floating charge which- e belleve to have been of out-
e

'standlng value to the general publlC' we refer to

the power to app01nt a recelver and manager of the
whole property and undertaklng of the company which

1s‘enjoyed by the holder of any well-drawn floatlng

"charge, but by norotherfcreditor. Such receivers

and ﬁanagers are normally given exteneive pewers

to manage and carry oairhe business of the company .
In many casee, they hare been able to reetore an
ailing enterpriee to érofltability,'and return it

to its former owners.":Ig others; they have beéen
able to dispose of theiwhele or part of the business
as a going concern. ‘l; either.case, the preservation
of the profitable parE;.of the enterpriae has been

of advantage to the employees, the commercial

communlty, and the general public.

2. None of this is pessible in the absence of a

floating charge. Where there is no such charge,

" SECOND DRAFT
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‘the choice lies between an informal moratorium

t but in a significant number of cases, companies

or.a formal scheme of arrangement under the

: JEE :
CA 1948. Neither is yholly satisfactory. The

latter is expensive ahd time-consuming; the former

is infofmal;_is not b 'diﬁg'on those creditors:

WPO qo pot.agsgqt, and?céﬁ lead to p:oblems in
practice, Wheré ﬁeitéér;qourse is practical, the
directdrs of a compaﬁ ;whiCh is or appears td be
insolvent have, in ﬁfggtiéef'ﬂo option but‘to.cease

oL '
trading. We are satisified that, paradoxically,

have been forced-int@ﬁliqﬁidation, and potentially
viable businesses capéble 0f being rescued have

been closed down, foffwant of a floating charge.

3. -Accordingly; We??ropose thaﬁ in all cases,
and whether or_not.tﬁérg is a floating charge in
.existenﬁe, p:ovisioniéhoﬁld be made_to_énable an
Administrator td be-;ﬁpoiﬁted whenever the circum-
stances justify such. a coﬁrse, with all‘the powers
nofmally conferred uéén a receiver appointed under
a floating charge, i&éluding power to carry on

the business of tﬁe é;mpapf and to borrow for that

purpose.

4, The pfoposals wﬁich we put forward in the

following paragraphs;have been designed primarily

:
4
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with the corporate debtor in mind. We ao not,

however, intend that“they should be so limited.

We con51der that theﬁgpPOLntment of an Administrator

e

may well be advantaqeous-where a substantlal

bu51ness 1s carried’ on by a sole trader or in

'partnershlp. For SlmpllClty, however, we shall

‘refer to the debtor_'e "the company“.

5. We propose that‘the‘power to appoint an

Admlnlstrator should_be vested in the Court, and

- should he exerc1sab1e only by an order of the Court

made upon ‘the appllcatlon of an interested party.

We consider that the“application should be capable

of being made by any credltor, by the company 1tse1f,_‘

by its board of dlrectors (but not by individual.

dxrectors), or by the Secretary of State for Trade.

By a "credltor" we mean a credltor, whether secured

or unsecured, who isiqualified to apply for an
Insolvency Order (see pa:agraph ). ‘A creditor

who is not so qualified or in a suitable case an
~, -

~ individual shareholder, who can satisfy the Court

that the assets'arefih jeopardy, should have the
right to'appiy to tﬁé Court for leave to make an

application for the éPpointment of an Administrator.

6. The right of the dlrectors to apoly for the

a9901ntment of an Admlnlstrator is of fundamental

T
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als to'rgp&ate'the present

1mportance. Our prop
pmwmmsmhﬁmtoﬁw@hﬂtm&mby
the new concept of “w@hngful trading™ (see

X Eﬁc‘»

paragraphs P ) w11ﬂ expose the" dlrectors to

‘an increased risk of 1ncurr1ng personal llablllty

if they allow their company to contlnue to trade

while 1nsolvent Therr proper course, if our

recommendatlons are accepted, w111 be to apply

. for the appolntment of an Admlnlstator, and it

is important that thélr rzght to do so- should be
unfettered. Indeed,, we have recommended elsewhere
(see paragraph :) that the 1eglslat10n should
expressly prov1de that, 1f the directors at. any

time Consider the company to be insolvent, they

. should have a duty to take 1mmed1ate steps for

the company to be placed in llquldatlon,'recelvershlp

‘or administration. .5

7. We propose that an application for the appoint-

ment of an Administrator should not be advertised,;
M
buthhere the applrcatlon is made by a credltor

or by the Secretary of State for Trade, notice of

the application should be served on the Company.

8. It is expected that the new procedure w1ll
be used prlmarlly in cases where the company has

not granted a debenture secured by a floating

. - .
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:charge,'although itais not intended to be limited

to such cases. wWher floating charge exists,

however, notlce of tQQ ap911Catlon should be served

- upon the debenture-hoider. If the debenture-holder

‘a receiVer, or if he does

s w

should no;mally be made, and where there is a

debenture, the Court hould not normally make an

order for the app01ntment of an Administrator if
the debenture-holder glves an undertaklng forthwith

to appoint a recelver._ Once an Admlnlstrator is

app01nted however, then untll he is dlscharged

by a further order of the Court, the power to appoint

a recelver should cease to be exercisable by the

‘debenture-holder.

g, In urgent eases,;the Court shoﬁld have power

to appoint a piovisioﬁal:Administrator'on the

ex parte applicatioooof e creditor or of the

B S NN S

Secreﬁéry of State fof Trade, but such an appointment

would be strictly lxmlted in duratlon unless .
conflrmed subsequently by the Court. The appointment
ex parte of a,prOV1s;onal Administrator would not
cause the debenture- holder s pOWerS to lapse. The
new rlght to apply ex parte for the appointment of

a prov151onal_Admln;etrator will supersede the

present right to apoiy for the appointment of a
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l- provisional liguidator;, which should be repealed.

10. The Court shoul&ghave power to appoint an §

Aﬁminlstrator wheneve%klt considers it expedlent

to do s0. The c1rcumstances in whlch it will be

¥

expedlent to app01nt n Admrnlstrator will be

 almost 1nf1nrtely_varrous, and we consider that it

would be unwise for t emiro be prescribed in the

-legislation. In préEtice,'they will often be R

found to be closely slmllar to- the c1rcumstances

which lead debenture—holders to appoint recelvers

under the presen* law._

11. The appllcatlon should be supported by evidence
shOW1ng the grounds upon whlch the appointment

' is .sought. This w1llupormally consist of evidence :
that the coﬁpany is er'appears to be insolvent,

Sl L togetner with evidence that there is a real prospect

ok

. ' - of rehabilitating the company or preserving all

T

or part of its busrness ds. a going concern, whether
TS by the injection of fresh capital, the sale of

all or part of its uh@ertaking; the forbearance of

friipe st o b

creditors, er'otherwise. Alternatively, it would
be sufficient to demonstrate that the app01ntment
of an Administrator would be likely to achleve ' I

greater reallsatlons for the benefit of the creditors

or shareholders thanﬁWould_be expected to be

BTt

achieved by a liquidetion.
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12. The new procedure is likely to be beneficial
only in cases where there is a business of
sufficient substance to justify the expense of an
administraﬁibnv andA$;;§guﬁhere is a real prospect
of returning to profitability or selling as a

going concern. It will be necessarj for the applicant
to nominate a suitably qualified person to act

as Administrator, and this in itself will tend

to discourage frivolous or vexatious applications.
We propose that only persons who are qualified

to act as liquidators or receivers, and who will

be members of a bonded practice (see paragraphs : )

should be gualified to be appointed to act as

Administrators.

13. In order further to discourage frivolous
or vexatious applications, we recommend that the

Court should have £33 power, not only to award

- . . -

costs against an unsuccessful applicant, but to

- - - . - - -

make such orders as it thinks fit with a view to

redressing any injustice which mayvhave resulted.

14. The Court should normally appoint as
Administrator the person nominated by the Applicant,

unless there is special reason to the contrary.

S Y L T D T I I - % m " & e w w =

Where the applicant's nominee is rejected, the

Court should have power to appoint any other suitably
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quallfled person, w1th Power if thought fit to

‘.1nv1te the Secretary of State to nominate the

person to-be appointed.
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15. The initial appointment should require the
Adminlstrator to preparﬁand submit to the creditors
and, if the Court S0 ordered, the members, a

statement "of affairs and outline proposals for

;y‘

_the company s rehabilitatiop. When these documents

| .
have been c1rculated, a creditors meeting (and :

a members meeting if the Court has so ordered)
should be: convened to consider the Administrator s
proposals. It will be for the creditors (and
where applicable the members) to decide whether
the edministration snould continue or whether

the company should go'into liquidation. Their

resolutions should be renorted back to the Court

by the Administrator. The Court may then either

__confirm or discharge his appointment and, if discharging

it, either return tne'company to its former status
\\ L .

or order it to be placed immediately into one of

the forms of_insolvency'proceedings.

16. If the creditors resolve that the company

should be placed in liquidation, it will be necessary

for them to nominate a liguidator. In any event,

they should nominate a committee which will take

ST TR T
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office if the Court confirms the order appointing

the Administrator or directs that the company be.

R L9

‘placed in.some form of insolvency proceedings.
U RO :

Ao

17. If?tﬁé‘order is dischargéd, all creditors

should gevért to their position  as it was when
the?gzxggf%pplicétionrwaé made, subject.to the
priér righté of anyone who in the meanﬁime has

advanced mbney to the Administrator to enable

the company's bﬁsineéé'to be carried on as a going

concerh;_? The"Administétor,:includiﬁg a provisional
- 5;‘ . R Adminisﬁféfor, shoula be personally liable for all
debts and.other ebligatians incurred by him; but

coo o should be entitled to be indemnified out of thel

| assets of the campan%; ‘Thé costs of fhe administration, -

and the Administrator's indemnity, should result

in priority to all other debts, and if the cdmpany

',fi N : should be placed in any form of liquidation or

. oo receivership within 3 months after the Administator's

discharge, should be treated as costs and expenses

of the 1iquidation or receivership.

18, Updn the- appointment of an Administrator,

all actions and proceedings, and the rights,of

ENR-CE S

creditors to enforce security or payment or to levy
executidn;should be stayed to the same extent

as if a protection order had been maae._ The l1l2-month
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securlty except with the leave of the Court, which

quuldatlon proceedlngs should not be taken away
- altogether, by the app01ntment of an Administrator.

: Save in except10nal c1rcumstances, however, the

" without the leave oF the Court. Where such'a direction

. of an administration that the committee should meet

days after the order of the Court confirming the

" appointment of the Administrator, and that there
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prohlbltlon on secured credltors realising their

we have recommended When a receiver is app01nted

under a floatzng charge (see paragraphs FR P
should apply once an Admlnlstrator has been app01nted.
e
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19. The Eﬁghts of creditors to petitidn for

= - . “ -

Court should 1nclude 1n the order anp01nt1ng an

Admlnlstrator a dlrectlon that no 1nsolvency petltlon-

should be presented durlng the perlod of administration
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15 1nc1uded, we propo?e that the perlod of admlnlstratlon
should not be included in thel;%putatlon of the period
next before the commencement of the 1nsolvency for

the purpose of challenglng antecedent transactions

{sece paragraphe 3 ).
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20. . Tt will be particularly desirable in the case

as soon as poséible in the first instance and
regularly'thereafter.' We recommerd that the first

meeting of the committee should be held within 14
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"should be monthly meetlngs thereafter unless the
.,;- ) _:“1 .;hrh . -Committee reselyes ‘otherwise. The Admlnlstrator
7 'should be. under ‘a duty to report regularly to

~ the Committee on the progress of the scheme.
;’ 1_The Admlnlstrator should have full power to implement
| the scheme ?E.Eo_de?eyh frgh_%k to borrow money,

" 0 carry on the company s.business, and to deal
'fj . ._ ' " with and diepeeerf the companf'e assets, without
: V any further'oféerﬂof the Court. Once confmrmed
:E. _ l.» - .the adminlstratlon ﬁould thus con%E:; to all 1ntents
| 7 and purposes as 1f 1t were a recelvershlp, while
‘the functlons, powers and duties of the commlttee
‘would correspopd w1th ‘those of the Cpmmlttee:§

in other insolvéncy»ptodeedihgs {see paraéraphs : ).

21. The powere of the directors will not cease
“on the appointéent 6f an Administfator. The directors
.will continue 1n offlce, but with their powers
;5; R L -curtalled to the same extent as is the ‘case under

the present law upon the app01ntment of a recelver

_ . T o and manager of the whole of the proPerty and under-
;f"::" S . taklng of the company.,'
22. If at any time the Administfator should reach
- the conclusion that there is no prospect of
rehabilitation and that the company should be

placed in some form of liquidation, he should so.
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inform Ehe'eommiﬁté
h .
and report his conclusxon to the Court. He should

and any debenture—holder,

1nc1ude in hls renoft to the Court a recommendatlon

on the form of 1ns lvency proceedlng which should

for the purpooosoffresolving-upon a

liquidation ofp'ésgtsA(see paragraphs : ); or

‘(b) an Order for the compulsory winding-up of .

.. the company (moo paragraphs : ).

.23, If at any‘timeathe Administrator should be

satlsfled that the company is solvent and that
the contlnuatlon of the admlnlstratlon is no
longer requlred, he-should similarly inform the’

Commlttee and any debenture-holder, and report

- to the Court with a recommendatlon that the

admlglstratlon be brought to an end and that he
be - - :
qt discharged.

24. An administration, once confirmed, should

continue until either:-

(a) a resolution has been passed for a

1iquidatioqiof assetsy or

- (b) -the Court ﬁas made an alternative order.
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