~secure that the liquidator appointed b'y that court has virtually exclusive
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BASIC POLICIES OF THE CONVENTIONT -

8.1 The fo. mal }ustzficatmq of the Bankraptcy Conventlon 11es in

Artlc‘s- 220 of the Treat v establlshmg the ELropean Economic Commumty

and, speﬂ{hauy, m the need to secure the reﬂlprocal anorcement

~ of bankruptey ]udgments in Member States of the Comm,...mes_. But -

its practical justification lies in the defects of the present sys'tem'of_

o administering insoivent estates with international connections. In L
‘general, bankruptey judgments have merely local effects. This terr1tor1a1
limitation of necessity lesds to multipie baqkruptcms and that, in’ iurn, S

toa varlety of difficuities. These include placing upon creditors, whose |

claims have not been satisfied out of local assets, the burden of

presenting claims to liquidators in countries other than their own, -

 placing upon the "principal" liguidator the difficult task of gathering

in assets situated in other counir‘es without an international Aconceded _
title to do so, difficulties and anomalies in relation to the operation of

rules of relation- back w1th regard to assets 1n d1fferent countries, and.

' mequahtles in the alstrmuton of assets as betvreen E referential and

ordinary creditors in d]fferent countries.  All this &@ms-hke-l-y—z@ mf‘reasei

the xpenses of the trustee or hquldator, | aﬂd ée’cmmms Vihe ostato

: avaﬂable for dlstrlbutmn amon’r creditors..

8 2 Faced with these diff 1cu1t1es tne araitsmen of the Convention

have prepared an ambitious scheme to channel bankruptcy jurisdiction

My

within the European Communities to a single and appropriate court, to -

authority to administer the insolvent estate, wherever situated within the

- Communities, to simplify the tasks of the 'quuidabor by achieving 4 measure _
~of harmonisation,to the effects of a bankruptcy order and by authorising

him, apart from the harmonised rules, to apply the rules of his own system,

including those rela+1ng to hlS powers as hquldator both W‘l&‘l deahng

Wlth /

W

X




with the recovery of the'banki'upt‘s -e'.statle .and.\yhen pronouuci'ngupon i
clalmo made against it. | s ' ' | o

8. :55 Such a scheme, if practlcable, would be hlghly desn'able It S |
is however clearly not without difficulties, many of which have been ‘_ : _
identified in this Paper. Some of them were recogmsed by the draftsmen
of the Convention who attempted to meet them by b[JElelC derogations = - ”
from or exceptions to its basic principles. Some of the exceptions -

narrow the scope of the t;:onvention,- e.g. by'-limi'ting the persons or

bodies to which it applies. 1 Other ex’cepticins'permit a court which.

would not otherwise be regarded’ as the approprlate court to declare a .
bankruptcy when- the appropriate court cannot do so. 2j"rhe main

%’” B exceptions, however, are from the pr1nc1p1e that the effects of ban rupt cy _

are exclusively a matter for the law of the State of the bankruptcy These

- '—*"ceptlons relate to the effects of bankruptcy in a contract of employment

- because/

(Article 36).on confracts for the lease of 1mm0veab1e_property, and
contracts!gF the lease of hire of moveable property eubject to fegistration

| (Artic.e 37). There are also important exceptions to the principle last
mentioned in relation to fiscal debts, secured debts, and preferential
ciaims (Articles' 41-44). -oﬁ the whole,' 'however these limitations and
exceptions are few and i weaken the Conventlon s unity of prmc1p1e '.

£ -

' 'misrln re’ atlon to preferentlal clalms

8.4 The questlon, ar guably, is less whether these exceptlons are
too extensive than whether they go far enough It is arguable that, :n
its present form the Conventlon will cause hardship to individuals by its ‘

 thorough-going extrapolation of the principles of.the unity and universality

- of a Commurity bankruptcy. The Convention may mean, as we have seen,
that a person, who otherwise might be declared bankrupt in the United

Kingdom, may be im'mune_from bankrupt'cy proceeding_s there, either

See Article 1{2) and Protocol Article I(b)

2Cf Artlcle 9 p1c011 1mprend1tor1
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| because he has no+ éomrmtted an act of bankruptcy in the State of his

centre of administration, or 1s ;,he subject of stale bankruptcy proceedmgs '
’ in another Member State. ‘The Convention does mean that, where a

person or company has been declared bankrupt in another Member State,
even though the bulk of his or its business interests are in the United -
Kingdom, the courts- of the United Kingdom have no jurisdietion in the
bankruptcy or winding-up. It ‘also means that creditors in the Un1ted

ngdom must present their clalms to a foreign 11qu1dator whose( a(ilggﬁ)

O

"bankraptmes” under Art1c1e510 to 12 of the Conventlon it means that the

,&_/ IUM W debtor himself may be convened to a forum inconvenient from his point w0

‘o) of view and which ma,y apply to him

And even to his cpouse, rules W“llC

!
neither could readily have foreseen. We give two illustrations only :
the debtor's right to retain after-acquired property, and even personal

ﬂ‘;‘/'l/”\/wk T ; eafnings, would appear by Article 33(2) to be governed by the law of

s

s n

" that /

/

the State of the bankruptcy; again, by Article 29, any safeguards in
relation to the redirection of the mail of the debtor, wherever he may

reside, are left entirely -to the law of the State of the bankruptcy.

8.9 These brief summarles by no means exhauet‘ the possible
advantages and dlsadvantages of the Conventmn in its present form
Sorrr;; commentators, while at'_fceptmg in many respects the advantag\,s
of such a Convention, have asked'whether the objects of the Conventi_ori‘

could not be substanbally achieved by a less radical departure from .

ptey. [In _

the ex1st1ng principle of territoriality of bankru
Vivalka ned 1
ch o

seheTmes Tave 5eeh SKetehed outby trinin

8.6 The Committee does not wish to imply that at this stage its
members would favour a fundamentally different approach and, still ; _
less that such an approach would be acceptable to other Member Statgs. M

- They suggest, however. that perknns who, upon reﬂectlon con51der

1

6 Cahiers de Droit Europeen, 1970, pp.50-66

7 Cahiers de Droit Europeen, 1971, pp.146-18¢ &l




that the disadvantages of the Convention‘dufweigh its advantages, may

“wish to make alternative proposals for the Committee's consideration. :

ol
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 BASIC POLICIES OF THE CONVENT‘ION

8.1 The formal justification of the Ba-nlmptcy-c(mvention' lies in

Article 220 of the Treaty estabhsmng the European Economic Commumty

- and, specifically, in the need to secure the remprocal enforcement

cf bankruptey judgments in Member Stat_es of the Comm.xities. But '
its practical justification lies in the defects ‘of the present system of

administering insolvent estates with international connections. é-In '

_%.U

the expenses of the tr-as-t-ee-gnthuldator, whe-te-a

av*ulable for distribytion among credltors ghad g - i‘“”""‘m“ .

- secure that the liquidator appointed by that court has v1rtua11y excluswe '

general, bankruptcy judgments have merely local effects. This territorial

limitation of necessity leads to multiple behkruptcies and that, " in turn,

- to a variety of difficulties. These include placing upon creditors, whose

claims have not been satisfied ot of local assets, the burden of
Fmti e,
presenting clai dx‘ns toﬁhqudators in countries other than their own,

placing upon-ﬁ%e——pme}p&}—'-hquxdator the difficult task of gathermg
in assets 31tuatea in other countr as WthOUt an 1nternat1onalf|‘conceded .

title to do so, difficulties and anomalies in relation to the operation of

- rules of relation-back with regard to assets in different cduntries and

inequalities in the distriburion of assets as betwee&Mreferentlal and .
ordinary creditors in different countrles All thlgseans_hke.h_,z-te 1ncreaseoi

>~ %

8.5 T;: 4 Faced with these d1ff1cult1es the clraitsmen of the Conventmn
8

ot Frtmamman e d M
have preg;red an ambitious schemezto cha)nnel bankruptcy jurisdiction

within the European Communities to a smgle and appropriate cour’g to

authority to admlmster the insolvent estate, wherever situated within the *

Commumt%eg Ato s1mhfy the tasks of the 11qu1dator by achieving a meas ure

of harmomsat;on to tl e( otietia/of a bankruptcy order and by authorising

A

him, apart from the harmonised rules, to apply the rules of his own system,

including those relating to hlS powers as liquidator, both when dealing

- with /
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F.0

with the recovery of the bankrupt's estate. and when pronouncing upon - - :
M’“”- WA ikt P S MMM
i be m.gh y desirable. It .. - -
Prdead |
is however, clearly not without difficulf1€s, many of which have been. -

identified in this Paper. Some of them were: reeogmsed by the ara_ftsmen

" of the Conventionswho attempted to_ meet them by specific derogations -

from or exceptions to its basic principles-; Some of the exceptions

narrow the scope of the Convention, e. by 11m1+1ng the persons or ‘
e friile u(gz Vo Phar 1(50)

bodies to which it apphes, Other_g perml’c a court Whlch

would not otherwise be regarded as the appropmate court to declare a

bankruptcy when the apprép%ﬁmt cannot do so;{: The main
g’ exceptions,  however, are from the pr1nC1p1e that the citecd

T ban. rup*cy

are exclusively a matter for the 1,?;“’ of the State of the bam{ruptcy? ’Phe—sest\M
e-ée)ept-reﬁs ﬂaﬁf the effects of/‘bankri-_ptcgtﬁn a contract of empioyment
(Article 36) on

eent—ra-ets—ef the lease ofhire of moveable pr operty subject to registration
{Artic.e 37) £ ¢ ;wat mpo t-cxeeptions_to-the-principlelast.

tracts for the lease of immoveable property, -and,fw '

Lotad M
‘ © e Y mentioned-in relatm%ww fiscal debts Zsecured debts, and preferential
a & o ‘2 Neshin claims {Articles 41-44),5 On the whole, however? these hmltatlons ana

exceptions are few,and seriously weaken the Convengzr‘l'%%nity %f _Erz'-ngiple :

fan W enly in relation to preferential claims; st = o bussefpoAmgpary

J too extensive than whether they a

o See Afti®le 1(2) and Prot 5 rticle I(b)
| \/ Article\g - picol¥imprenditor ,

rimeh LR oA MW(&M@MMMMWWﬂW

; ,8’5 - The question, arguably, is less whether these exceptions are

f.a : nough. It is arguable that, in

its present form the Conven’rion

/ .

that a person, who other ise mlght bedeclared bankrupt in the Umted_
Kingdom, may be imm{;ne from bankruy-proceedings there, either

“because/ .
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“in another Membe’r_ State

-
a

‘because he has not co mitled an act of ba_nkrtiptcy_in the State of his

centre of adminiSti-atio or is the'subject- of stale .bankruptcy'proceedi,ngs )

The Convention does mean that, where a. .
person or cdmpany has been declared bankrupt -in another Member State, .-

even though the bulk of his ‘or its business interests are in the United .. - - |

" Kingdom, the courts of the Wnited Kingdom have no jurisdictio_n-in' the -

 bankruptcy or winding-up. If also means that creditors in the United

Kingdom must present their claims to a foreign liquidator whose aectings, - -
effectively, they are in no pbsi ion to control. In the case of "associated
bankruptcies' under Article 10 to 12 of the C—omfention, it means that the
debtor himself may be convenedto a forum inconvenient from his point

of view and which may apply to him and even to his spouse, rules which
neither could readily have foreseen.. We givé two illustrations only :

the debtor's right to retain a.fter'—;cquii'ed property, and even personal
earnings, would appear by Articlei33(2) to be governed by the law of |

the State of the bankruptcy; again, by Article 29, any safeyuards in |

relation to the redirection of the mail of the debtor, wherever he may

reside, are left entirely to the law pf the State of the bankruptey.

8.5 These brief summaries byino means exhaus. the pcssible .

' advahtages and disadvantages of the Convention"in its present form.

_ 2_7 Cahiers de Droit Europeen, 1871, pp.1 46-189

Some commentators, while accepting in many respects the'advantag:;s.-

of such a anvéntion, have asked whiether the objects of the Convention

‘could not be substantially achieved by a less radical departure from

the existing principle of territofialit _bf bankruptcy. Indeed, alterﬁative

schemes have been sketched out by Alain__Hirschl and Logis' E. Ganshcifz.

&6-TMCmmmmewﬁnmmebm@ymamﬂmsm@ﬁs
members would favour a fundamentall diffei'ent approach and, s_tili
leSs, that such an approach would be a ceptable to other Member States.
They suggest, however,_”that pe’rsdns : '

o, upon reflection, consider
that/ |

1

'6 Cahiers de Droit Europeen, 1970, pp! 50-66




that the dis:advantages of the Convention outweigh its adﬁantages, may o

wish to mak_e alternative proposals for the Committee's consideration.
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- BASIC POLICIES OF THE CONVENTION

8.1 The formal Justlﬁcatmn of the Bam:ruptcy Convention 11es in :
Artlcle 220 of the Treaty establishing the European Economic Commumty
and, specifically, in the need to secure the reciprocal. enforcement
-of bankruptcy judgments in Member States of the Comm:,.nnes. But -

its practical justification lies in the defe_cts-r.of the pfesent system of
ad_ministering insolvent estates with international connections.  In _
general, :bankruptcy'judgments have merely_.'local effects. This territorial
limitation of necessity lesds to multiple bdnkrupt(:ies and that, 1n turn,

to a variety of'-_difficulties. These include placing upon creditors, whose
claims have not been satisfied out of local assets, the burden of
presenting claims to liquidatOfs in countries other than their own, |
- placing upon the "principal™ liquidator the difficult task of gathering
m assets situated in other couniries Withoﬁt-an internationa‘. conceded

- title to do so, difficulties and anomai_ies in relation te the operation of
rules of relation-back with regard to assets' in different countries, and

" inequalities in the _distribﬁr.ion of assets as between preferential and

‘ordinary creditors in different 'countriee All this &ems likely to increase . .

~ the 'xpenses of the trustee or 11qu1dator, and to chmmls + the estate-

avallable for distribution among credltors

8.2 . TFaced with these difficulties the dra:Etsmen of the Convention

have prepared an ambitious scheme to channel bankruptcy jurisdiction
within the European Communities to a single .and appropri'a_te court, to

~ secure that the 1iquidator appointed by that court has virtually exclusive
authority to administer the insolvent estate, wherever situated within the
Comirlunities, to simplify the tasks of the liquidator by aehieving 4 measure.
of harmonisation to the effects of a bankruptcy order and by authorising
him, apart from the harmonised rules, to apply the rules of his own system

1nc1ud1ng those relatmg to his powers as 11qu1ciator both when dealmg
with/ '

. ' . —
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* with the recovery of the bankrupt's estate and when pronouncing'upon _

claims made agamst it.

8.-3 - Such a scheme, if practlcable, would be highly desn'able It -
is however, clearly not without difficulties, many of which have been
identified in this Paper. S(')me'rof them Weré recognised by the draftsmen
of the Convention who attempted to meet them by specific derogations - '
from or exceptions to its basic principles. Some of the exceptions
parrow the scope of thc Convention, e.g. by limiting the persons or
bodies to which it apphes 1 Other exceptions permit a court which

would not otherwise be regarded as the appropriate court to declare a
bankruptey w_hen the appropriate court cannot do so. 2 The main
' exceptions, -however, are from the prihciple that the effects of banlruptcy
are exclusively a matter for the law of the State of the bankruptcy. These
exceptions relate to the effects of bankruptcy in a contract of empioyment
(Article 36) on contracts for the lease of immoveable property, and
contracts of the lease of hire of moveable property subject to reglstratlon
(Articie 37). There are al:=o important exceptlons to the principle last
mentioned in relation to fiscal debts, \secﬁred debts, and préferential
claims (Articles 41-44). On the whole, however, these limitations and
exceptions are few and seriously weaken the Convention's unity of principle

r

only in relation to preferential claims.

8.4  The question, arguably, is less whether these exceptions are

too extensive than whether they go far eno'ugh'; It is arguable that, in

its present form the Convention will cause hardship to individuals by its
thorough-going extrapolatio'n of the principles of the unity and universality
ofa C_'ommurii-ty bankruptcy. The Convérition may mean, as we have seen,
that a person, who otherwise might be declared bankrupt in the United-
Kingdom, may be immune_f_rom bankruptcy proceedings there, either

because/

| 1S'ee Article 1(2) and Protocol Article I(b)
2¢4, Article ¢ - picoli imprenditori
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b'eca.us.e‘ he has not committed an act of bankruptcy in the State of his

_centre of administration, or is the subject. of stale bankruptcy pro\,eedmgs -

in another Member State .' The Convention does mean that where a

person or c-émpany has been declared hankrupt. in.another Member State,.: -

even though the bulk of his or its business interests are in the United = . .. ..

Kingdom, the courts of the United Kingdom have no-jurisdiction in the ..~
bankruptcy or winding-up. It also means that creditors in the United -

Kingdom raust. present thelr claims to a fore1gn liquidator whose actmgs,

effectively, they are in no position to control. In the case of "associated
_bankruptcies" under Article 10 to 12 of the Convention, it means that the

debtor himself maty be convened to a forum inconvenient from his point

~of view and which may apply to him an& even to his spouse, rules which

neither could readily have foreseen. We give two illustrations only :
the debtor's right to retain after-acquired property, and even personal
earnings, would appear by Article 33(2) to be governed by the latw of
the State of the ban_krupt'cy; again, .by Artiélé 29, any safeguards in
relation to the redirection of the mail of the debtor, wherever he may :

reside, are left entirely to the law of the State of the bankruptcy.

8.5 These brief summaries by no means exhaust the pcssible "

advantages and disadvantages of the Convention in its present form.

+* Some commentators, while ar.cepting in many respects the advantages -

“of such a Convention, have asked whether the objects of the Conventio.n

could not be substantially achieved by a less radical departure from
the ex1st1ng principle of terr1tor1a11ty of bankruptcy. Indeed, alternative

schemes have been sketched out by Alain H1r:3ch1 and Louis F. Ganshof

8.6 '_I'he Commlttee does not w1sh to 1mp1y that at this stage its
memberé'would favour a fundamentally different approach and, Stil].
less, that such an approach would be acceptable to other Member States.
They suggest, hbWever, that persons who, upon reflection, consider -
that / - o

-6 Cé_thiers de Droit.Europeen, 1970, pp.50-66

2

7 Cahiers de Droit Europeen, 1971, pp.146-189 = -
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that the disadvanfages of the Convention outWéigh its-advantages, 'may o

" wish to make alternative proposals for the Committee's consideration.- .




8.1  The formpl Justification of the Benkrupiey Comvention
lies in ﬁrticla 220 of the Tr@aty establighing the furovoan
Leonomic Camauniﬁy, and, specifically, in the neod bo seoure
the reciprocel enforcement of bankruptcy duﬁﬁmantu in llenber
Sbates of the Eomﬂunitias. Bub its practieal Justifieotion
lies_in the defocts of the proszent gysten of admini iatoring

insolvent estabes with internabional connections.

0e2 In ”anrﬁl, banlauptey judpnentshave merely loerl
effects, This berritorial limitsticn of ﬂ@ﬂﬂaniuj lesds
ﬁalﬁultigla-hankru” ciﬁs and that, in turn, to a veriohy Cof
difficultiess  These lnelude placing upon ereditors, whoro
clains have not becn satisfied out of locel ascebs, the
burden ofggr@a@mﬁim@ clnimg %o_ligﬁiﬁgtarsliﬂ countrios
other than their oun, placing‘ugsn each liguidaber the
diffieult tnek of mothering in ascobs situsted in othor

Cﬁﬂﬂt?lﬁﬁ without an internabionally. cnnaeued bitle to 3> oo

diffieulﬁlaa.-mﬂ snomelies in relstion to the oprration of
rulas of relation-back with regard to assets in differens

- counbrios, and 1na“uali 1es in the disbribution of asrols

as belbweon yrﬁf@reﬁﬁial and ordiasry crodifors in dificrong
countrios. 411 thie has incressed the expenges of ¢iih
liguidator, with a conzoguent ﬁimlﬂuilaﬂ of the ostzte
availsble for distribution among credm%arw. who in rel:bion
to the Erﬁbﬂnuatlﬂﬁ of their claing in a foreign Tiquidr i o,
and the @h’ﬁﬁtﬂtl“n of any dividend for unseoured cre;ii:ﬁ;,

have had incressingly depressing ‘expericnces.



8e3 Fﬁcéﬂ'with theze éiffienltiea,the draftonen of the

Convention have ﬁramared an aghitious ﬁchemgltha aalient

objocts of which may be mumarised as (1) to chamnel

bankruptey wurimﬁzatimﬁ within the Duropean Comsunities to

a single and apgrup?xata court, (2) Lo secure that the
iiquidétur.apymin%eé‘by that court hos virtumily exclusive
authmrihy to ﬂdmiaiéker the ingolvent estabo, wherever
sitvabed within the ﬁGﬁEﬁﬂlLle. (3) to simplify the troks

of the liguidstor by achioving a measure of harmonisation

as to the effwcts af a bankruptey order, anﬁ by suthorising

him, apart from the harmmnlweﬁ rules, to aprly the rules
of his own ayﬁtam. iﬂcludln* those relating to his powers
ag 11gu1datmr. both when dealinmy with the rccovaory of the
 bantrupt's esbate ond when ﬂromauncinﬁ upen clains made
sgoinst it, and (4) bo am”ist the foreign creditor in
rrecenting bis clain tc guch a liquidator with the lensd
complication and aﬁ@anga includine the avoidanco or

reﬂuﬁtiﬁn;af the legal coﬁtg of prosecuting his clain,

St Such a aaheme, if prs c&ictbla, sust be highly
desirablee It mﬂ,huwavar. gleorly nob without dilfiiceiel
nony of which hove beon identificd in this Feper. Jone
of them were recognised by the draftsmen of the Conveniicn,
who attenpbed to meot them by specilic dercgations {rom
or oxcertions to ite basic ﬂrinciyles. Gome of the
gxce; biong narrow the scoye of the bmnvention. e.b. hy
limiting the persons or hodies to whlsn it a;vlze (zeo

Article 1(2) and Frotocol, “rtzcle BN Gthors pornit



& ‘court which waulq:nbt otherviso be regarded as the
agppropriate caurt-%o declare a bankru@tﬂq;when.the

appropriate court cannot do so (see Articled).

84S The wain e%cepfimna, however, are from tho principle
 . that the effects of Bankrupbcy are exclusively a matier for
© the law of the State of bue bomkruptey, such as (1) those
| rolabing to the effects of the bankruptey upon a conbract
of omployrent (ﬂrticie 36), and upon contraocts for the
lease of immovesble property, and for the lease or hire
éf moveahle'ﬁrﬁperfy subject o registration (Article 57).
‘and (2) those relabing to fiscal debis, quasi-fiscal Jebis,
goeial security debls, aecureﬂ debts, and preferential
claing (Articles ﬂlwﬂ#), and the exclusion of the
adjudication on such debbs from the jurisdicbion of tho
cowrt of the banlrupbey.  (n the whole, however, these
limitations and exceptions are few,ﬁand oaly-seriously"
weaken the Convention's unity of principle in relation lo
preferential claims; iﬁh@tﬁ is alse.#he Cormitbeo believes,
a cose for*arguiﬁg that some of such oxceptions are, from the

practical aspeot, and in relation to the preservaiion of

. npational judicisl soveroignty, beneficial rather then

projudicisl on balance.

8.6 The advantoges to be conferred by the Convention
would gsees to be of real value from the points of viow of
the gonerel body (or hoﬁma ) af ereditors, whebhor viewed
from the national or from the overall Z.D.C. aspect; they



are also, the Committeo Lelieves, of resl value from bhoe

point ﬁfviﬁw-af the individual creditor in a mulii-State
bgnkfuptsy. &n&-ma& even to sone’ exbont benelit individual
ﬁ@bﬁmﬁﬁ Yy prﬂtﬁa%iﬁy thom frwﬁ miibiple bankrupboies.

Hab ﬁhﬁ@tgg%rght %w h& gequired wl£§g£%~?ﬁyiﬁﬂ~£ar~%&$m a
price, and that yrmau is rep reﬁaﬁtaﬁ by aﬁrtﬂin 3 sadvonbao ﬁég
both fron the @aint of view of the general body (or bodies)

of creditors, and élﬁﬂ rom the point of view of the
Individual citizen of & Venber Otzte, vhether he be a opel 1hom,
a deblboe, a deblor's proust, obc.

: | lasta bl
a7 it can be argued thek tﬁ@ Conventicn, in ita/persuit

of unity snd universaliby, nay ¢auﬁ@ hardehip and even
injustics to such individuals, for ewaﬁnla by exposing a
debtor o baplruptey rroccedings in & distant or inconvenient

forum, by veason of his capscily or actions as s dirccior,

BanLrar op ﬁ@ﬁiﬂﬁl&ﬁ? of an iﬁﬁ&ivant frading concorn baoed

in goother Sbale, op bj & “wmanr his or her spouse to rulos
affecting thelr matrimonial proverby, which seither of them
conld necessurily have fovescony eagain, the jworose
procedure for the re=directicn of a deblor's mail wicht be

regarded pp oprrescive.

e | Feom the point of viﬁw'mf the pencrsl body (or bodios)
of eredibors, their pntitioment and uhili%? to ﬁﬂﬂkrﬁl the
notions end the admind tr‘tiam of a faraignﬁhdn@ﬁ 1ignidotor
may amam.aﬁ rresont nob ta be sbrong @nmuwh jor ot least not

C B metefod
tﬁ be adﬁﬁﬁﬁﬁﬁlyiﬁwﬁlﬁﬂﬁﬂ%. The introduction of a mulii-



Shate righ% of proferenbial claim ageinst localebased assols
(vhether in the wider Gﬁnvenﬁion'ﬁorm or in the mbre
restricted form susgested by the Commitiee ab pard.
above) may csuse concern by reason of its novelty and
- poasible complaxity, ihe revciﬁ%ionary conferacnt on
croditors for fiscal snd quasi-fiscal debbs of a right of
proof across front&aru, gvon thoumh it be on an unsecurol
baﬂma may seom lzkely to diminist the funds availuble Cor
othor unsacnrsﬂ creditors. Thore 49, of courca, also
involved a cortain sacrifice of "mabional® jurivﬂictiﬂn,
‘both in relation to the formm for obtalnlnw'the benkau Ly
of dobtors whoge commercial actlvitmes have been in pm
carried on in the U.K., olthough their centre of
 ndministration (and $herefore the edclueive court for
neking then bnmkrunt) lies in anothor State, and in relalio
to the edclugion of ¢avialn disputes within the bankrunicy
from adjudication by the court of the bankrugtcy.

f iﬁ"uv- vende rs
anﬁ for the

Se9 It is,in the bommltuae'ﬂ O“iﬁlﬂn
business, financial and lepel comwmities of the U.8, ron
whith their readers are drown, &o a whole, and in each of

the component purls of the Linsdon, to weigh wp for Sheaolves
the advonbares ahﬂ-diﬁaﬂvantages which have boen briclly |
sumrorised above, end have beon dicplayed in greater detnil
in the preceding sections, torether with such other
advonbeges or disadvantazes ag may ocouwr to the indi ﬁi*z 21
reader, and therealtor to strike their own balanceo. ey

should then form the best conclusions whick they can, ani



communicate then, ﬁag%thar with their reoassons, to the
Committos, Prmm those reas s0mg and those conclusions, '
the Commztta@ mu»t, £48 S00N s 1D atzcaale. gr@mﬁﬂu to
Hor lajesty"' 8 uavernmen% the advice called for in the
Connifios's ferms qﬂ reforence sob out in‘yaragraph 1.l
above, which ig now urgemtly r@quireﬁ by the Secrobexy of

_ |
Gtate for Trode. l |

4

Gell %h@ Gommmﬁbaa, having ﬂlrm& dy stulied the Comvondion
exhaustively for over 12 nﬂhtha, feol entltleﬁ to conalirdo
by nugresqing to tnair readors & irincipla which may nelp to
guide their aﬁyruach to the Cmﬁwemtian* rosarded as a vwhola.
This Convenbion (1ike oy obher judiois) end comrercisl
tremty; but perhaps in this césu to a higher derres) nush
ﬁﬁfaly be founded upon an aﬁﬁiﬁﬁ&a of matual trust belween
onch of the signabory States (and their respactive nolion-ls)
in the Interrity mnd dilicenco of their res pﬁctlve courts
and adninistrative ﬁy@tama.ﬁy sigaing and rabifyiny onch a
Convention the U.i. would be undertaking to its fellow

| e Foefprei e
Eﬁﬁbar'ﬁtatem and to their n&ﬁi@nalsﬁthe Justeal, faivest ,
nnd most afficient sdninisbration of Lhede richts in the ..,
vhethor those rights be individual or collective.  They
waulﬁ_in reburn be enbilled Lo coxpoect to roceive f{rom those
hates and thelr nationals a like degree of justicew, fairness

and efficicney.

Sl Thore does not seonm %o the Cnmmiﬁteé to bo any

prospech 25 at this date and ' this stage of the FeBelas



development, of aﬁvisa?ing. lot alone of drafting, a wholly
new and different system for inter-E.E.C. insolvency

administration (a'systaﬁ which all seem to agree to be in

some form essential). ~ But the long-established and highly.

- experienced insol?epcy administrators of tﬁ; UK. (whom the
~ Committee underst%nd.to be much admired in other Stabés) and
the comunities whick they serve, havérgggh fo contribute

to the proper f%ahioning of this n@w; and potentially
valuabie, judicial and economic instrument. It igas a
vital foundation for the negotiation by the U.K. of its
participation in that instrument that the views of the
readers are so mudh‘naeded’and are now urgently awaited by

the Committes and by Her Majesty's Government,

2o, x1- -



developuent, of eﬁviﬂa?ihg. }et alone of drafting, a wholly
new and different system for inter-E.E.C. insolvency
administration (a system which all seem bo agrec to bo in
some form essential). 'Eut the long-estéblisheé and highly
axperiencéd insolvency administrators of the Uule (whom the
Commitbee understaﬁd.to be much admired in other‘Statés) and
the communities wﬁich they serve, havé:;glh to cantribuie

to the proper féshioning of this now, and potentially
valuabie. judicial and‘ecgnomic'insfrument. It is as a
vital foundation for the negotiation by the U.K. of its
participation in that instrument that the views of the
readers are so mudh'needed,and are now urgently awaited by

the Cormittee and by Her lajesty's Government.
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