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o CONJENTION ON DELDS OF ARR T
K
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This Fote relates only to the Eaglish law.

__pDeeds‘Of_Arrangement are in essence a confract

: made-between'a debtor and his creditors,usually with the

additdon of a trustee:or trustees who are‘to administer

the deed. ) Thererare a number of forms of arran'ement gome OF

which- are descrlbed 1n Sectlon 1 of the Deeds of Arrangement .o

YO ¢
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19145 the “hammerlng of a stockbroker ‘brings into existence

a Deed of Arrangement pursuant o the Stock Exchange-Rules.

The Enélish'law-oontrols or affects Deeds of

' ;Arrangement in various ways, both unoer the Bankruptcy act, 1514,
 and the Deeds of Arrangement Aot 1914 _ for example, 2
1:deed whereby a debtor-oonveys or ass1gns_a;£;his property o
" o trustes for the benefit of creditors gemerally is an cov of
rdtbankruntoy,‘as is also a deed ass1gn1ng p__p of the debror's
property W1th 1ntent10n o defeat or delaj hls creditors oz

. gome of_them, R (See B A. Section 1(1)(a) and (b))

A general a331gnment by a debtor subsequenUW*
' adjudged bankrupt of his present or fubure book debbs,
class thereof may become partlally or wholly void unWsu

reglstered as a oondltlonal B111 of Sale (B.h. Seotlon il

A Deed of Arrangement of one of tho s ocien

i

speolfled in the D. of 4. A whlch 1s . made by (@) b .

l
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B _duly ‘assented to by a magorlty in number and value of the

behalf of a debtor for the benefit of his creditors penerally,

or (b) by or on bebalf—Of an insolvent debbor for the benefit

,of'any‘three or more of his.creditOrs, is void unless duly
registered by the trustee'(rD. of A.A. Secs. 1 and’2).
1Deeds which sre expressed to be or: are in fact made LOT‘bfb

: beneflt of a debtor s credltors generellj are void unTess

L)

_credltors (thls means the actual credltors, not merely those

_dlsclosed by the debtor) (D. of A.A. Sec 3)

A Deed whlch constltutes ‘an act of bankruptCJ

(vide supra) may be relled upon to found a bankrupt{y petltlon

Cif it 1s presented w1th1n 3 months of the Deed and +he Deed
_iw111 become void in. any bankruptcy arising on such a peultlon
: or-on .any petltlon presented wlthln that B-months. o Thls

'perlod of risk: may be reduced to one month by a notice given

by the Deed Trustee to: the credltors (D of A L., Sec. 24)

Deed trusﬁees are guilty.of‘annoffenoe if they
pay deed credltors other than rateably, unless they are by law
preferentlal (1b1d Sec.17). “1 Iseues ar1s1ng in the
edmlnlstratlon of a deed whlch 1s expressed to be or whick is

in fact made for the beneflt of the debtor' g credltors

| generally are adgudlcated upon 1n the Bankruptcy Court

(D. of A, A Sec 25)

' ' - survives . o
If a deed of arrangement/preeedee'the foregoing

hazards or rlsks of 1nva11d1ty, 1t.beoomes fully effective



- as an absolule assignment of the property comprised therein,
" upon the trusts'therein declaredyand cannOt'thereafter be

ohallenged)and;théseIt;nets will be enforced by the Court.

The con51derat10n for the deed is constluutea
‘by the debbor's a851gnment of hls property, the trustee's
‘covenante to admlnlster, the credltors 'releases(elther .
‘-absolute or,usually condltlonal) of the debtor from his debt

‘ red o
-jand the(éE%te;Zs mutual agreement inter ses.

The Deeds of-Arrangement Legislation does nof
apﬁy at all to llmlted companles whose modes of comp051t10n

are regulated expllcltly by the Companles Act 1948

The question then-arises.whether a Deed of
A‘Arrangement which becomes valld and unlmpeachable under tne
{present Eng llsh law can be 1mpeached under any provision of
*,fthe Unlform TLew (hﬁul ) if it becomes 1ncorporated in English
‘Edlaw. o The only Artlcle which seems to be relevant 15
tdArticie4lwh10h spec;f;es_the.transactlons.whlch are invalid

7'againet‘the bankruptfefcreditors‘withinavarious suspeet periods. ?

My o?lnlon; prlna fa01e, is that 31nee a Deed. of
Arrangement is a transactlon effected for valuable con51aerqt1 q':‘
' between all the partlea thereto, and as respeots the first
.d: ategory those partles 1nclude an assentlng mdgorlty of the
--credltors of the debtor, 1t should not be impeachable at al

zand could not be under Artlcle 4(A)(1) or (2)
I an not.se'sure'abput-(B)(l)(b)\insofar:as the
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' payment-of the debbs is not to be made ”in any of thé forms
| ~there'provided'for otherWiseithan'as a'payment'by way'of

bcomposition’." I also have some doubt about the effect

of (B)(2) as %o whether such a deed could be descrlbed as

| '“a charge created by contract" but Ido not think this can

be 1ntended to apply to a colleotlve charge o

Greater dlfflcultles arise W1th (C)(l) where

'transactlons even for valuable cons1derat10n may be declared
ihlnvalld if they have occas1oned detrlment to the bankruptcy
credltors and if the persons rece1v1ng payment knew of the

dsuspens1on of payments.l_ - This might provide a remedy Tor

or non-assenting

.'a dlssentlng/credltor under a deed who had falled to exer01se-r

.1hls rights under the Bankruptcy Act within elther 3 montns or |
| hhone month (v1de §Hg;a) the questlon also here turns on what |

is to ‘be the meanlng or equlvalent in Engllsh law of the

'expresslon_“thersuspens1on of payments (as presently

, translated but the neW‘translatlon W1ll presumably use. |

ﬁ cessatlon of payments“) '3 Plalnly,the summons to a meetlng

-dat whlch the credltorsnare to be asked to accept a deed

| constltutes a suspens1on of payment both generally and in the

'_;context of Engllsh 1aw (see B A. 1(1)(h))

- T advise that‘we should cons1der a spe01flc ekceptlon'

(comparable to the one in Artlcle 4(A)(1))whlch protects a
- Deed of Arrangement Wthh has become valld under the general

Engllsh 1aw. o



 5th Tovember, 1973, '
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I have resson'to.think that similar'out~bf-court
arrangements or comp051t10ns are known within the Common

Market State; - there 1s certalnly in Italy a 81m11ar deed

called "Prlvata Scrlttura/ and. there would therefore be.

wother forme of such comp031t10n 1nstruments which would need |

and could be covered by the same protectlon. >

© Muir Hunter
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E.E.C. DRAFT BANKRUPTCY CONVENTION

DEEDS OF ARRANGEMENT

FURTHER NOTL

1. A deed of arrangement in English law is a contract
between a debtor (an individual or partnership, not a company)

and his or their creditors.

Tt is also a juridical act ér event, in respect of :
(a) the declaration of insolvency constituted by the
summoning of the meeting of creditors and/or by
declarations made thereat by or on behalf of the
debtor;
(b) the assignment by the execution of a deed of all,

or a class, of the debtor's property;

2 Events (a) and (b) above are already acts of bankruptcey
under English law and, we believe, acts evidencing practical
insolvency under Scottish law; event (a) will also constitute
under the Convention evidence of a cessation of payments by the

debtor of which all creditors will have received notice.
Event (b) will under the Convention confirm the cesgation

of payments (if still in doubt).

z, Will event (b) comstitute a void or voidable act under
Article 4 of tThe Uniform TLaw, in the event of bankruptcy supervening

thereafter?

L, Under Pzragraph B (1)(a), does the term "payments of

debts which had not fallen due when the bankruptecy was opened”

cover payments made by a deed trustee? We think not.

5e Under Paragraph B(l)(b)lare payments by the deed trustee
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capable of being held to be "unusual", and are therefore dapable

of being avoided? We thirnk not.

6. Under Paragraph B(1)(c), the performance of a contractual
obligation by payment of a composition by a deed trustee might be
held to be an unusual manner of performance and therefore void:

certainly, if (hypothetically) payment was in specie.

7 Under Paragraph (C)(1l), payments made by the debtor of

debts which have become due and acts "for viluasble consideration'
dene by the debtor are voidsble as against the general body of
creditors’(i) if they have prejudiced the general body of creditors,

and (ii) if the other party knew of the cessation of payments.

8. Do the distributions made by the trustee under a deed
constitute "payments"? Probably not; compare note on

paragraph B{(1){a) above.

9. Does the execution of a deed coanstitute a "prejudice" to
the general body of creditors? The answer To this guestion.
depends upon whether the general body of creditors have émsented
to the execution of the deed and have asgented te it after it has
been executed. 1f they have doae’then there is no longer any

"general body of creditors” capable of being prejudiced thereby.

10. But the last proposition is dependent on the deed being
. for the henefit of the debtor's creditors generally: see Deeds
of Arrengement Act, 1914, s.1 (1)(a). In the case of a deed made

for the benefit of a group smaller than the general body 6f creditors
(see ibid s.1(1)(b) (three or more creditors%hthere night be a case
for proving prejudice to the others, and hence a case for the
avoidance of such & deed; see e.g. the standard deed required to

be executed by insolvent stock-brokers under the Stock Exchange Rules,




and comparable deeds used by other trade assoclations.

11. Could a deed of arrangement be set aside by means of

a "Paulian action"? Tf that action is correctly defined 1in

G.P. 7.18/38/39, a deed of arrangement would not seem to be an
act or transaction capable of peing invalidated thereunder, at
leacst in the case of a deed for the benefit of creditors

generally.

1z. The formal validity of an English deed under the present
English statute (Deeds oI Arrangement AcCt, 1914)'ﬁ0u1d presumably
atill depend upon 1ts regigtration (g.2) and the receipt of a
najority of assents (s.3). But its invalidation under the
bankruﬁtcy law, despive its'formal validity, wouid depend.dn the
form of that law, and the oontinued subsistence,or the replacement,

of the "act of pankruptey" constituted under the Bankruptey Act,
1914, s.1(1)(a).

13, If = pebition (in England) were bo be capable of
presentation solely by virtue of proof of a cessabion of payments
(e.g. under the definition proposed in C.P. 7.21/22), then the

jdeed could be invalidated thereby (see vara. 2 above).

| Mw—;ﬂ:ﬂxﬁv.

16 May, 1975.




