Drafi Enactment on Cessation of Payments

1 For the purposes of any proceedings before a court
(hereinafter called "the court?) taken under any of the prinecipal
4fets, in which proceedings it is material to aver and prove that
a debbtor {as hereinafter defined) should be deemed to have ceased
to pay his debts or that a cessation of payment by him of his
debts should be deemed to have occurred, proof of such averment
shall, with respect to the‘debtérs severally nereinafter
specified, be sufficiently ﬁaﬁe upon it being proved that one or
more of the events or conditions set out in sectlion 3 to 7 hereof

have occurred.

2, (a) 4An “individual debtor” means, in the case of natural
persons, an individual debtor; or where two or more such
persens_aré in partnership with one another, or were so
in partnership at a material timé, the menbers of such
partnership who are jointly indebted, and words referring
to the singular shall, ﬁhere the context requires, refer

to the plural.

(b)ﬂga,“corperate debtor" means a company incorporated
under the relevant principal Act or by statute or by
charter, and includes an unregistered company within the
meaning of the relevant principal Act, other than an

oversesa corporate debitor.

(c)/




(e) an "oversea dorporate debtor" means an oversesa

b company within the meaning of a relevant principal Act,
which is incorporated registered or established in any
coﬁntry outside Great Britain pursuant to the laws of
that country, which has at a material time a place of
business [registered] in Great Britain pursuant to the
provisions of the said principal Act, and such a company
shall continue to be an oversea corporate debtor,
notwithstanding that, having carried on & business at
or from its said place of business, 1t has ceased to

carry on business thereat or therefrom.

3 An individual debtor shall, for the purposes of the laws of
England and Wales, be deemed fto have ceased to pay his debts if it
is proved to the satisfaction of the court that:

(a) he comumitted or is deemed %o have committed

one or more of the acts of bankruptey specified in

sections 1(1)(#4) or 107 of the Bankruptcy ict 1914,

J"'("y K H‘) (in this section called "the Act") or in section 21

of the Administration of Justice Act 1965, or in

section 4(3) of the Attachment of Earnings Act 1971

or in section 39 (read with Sch.2, para.i) of the

Powers of Criminal Courts Act 1973, or any statutes

amending the sames

()/




(b) he committed a fraudulent or undue preference
of one or more of his creditors within the umeaning

of section 44 of the Acty

{c) he executed any deed or made any agreement in
writing or by parol providing for an'arrangement,
composition or moratorium with his ereditors
generally or with any class or classes of his

eraditors;

{d) he declared himself or by his dnly authorised
servant or agent Lo three or more of his creditors
collectively, or to fthree or more of his creditors
severally within the space of 14 days his inability
to pay his debis then due f& eacﬁ of them

provided that it shall be proved to the
satisfaction of the court fthat such inability was
believed by the debtor to be permanent and.not

merely temporarys;

(e) he had a receiving order in bankruptcy made
- against him under thé ict whelher on his own petition

or on the pedition of a creditor or creditors;

e & gorporate debter shall for the purposes of the laws of
England and Vales be deemed to have ceased %0 pay its debis if it
is proved %o the satisfaction of the Court thab:

(a)/




{(a) one of the greuﬁds existed for winding it
up under section 223 of the Com@aaies Act 19483

Eﬁga this section called "the Act");

(b} = one of the conditions existed by virtue of
which under section 224 of the iAct & compéay‘is

deemed to be unable to pay its debis;

(e} a petition to wind it up on the ground of
ingolvency was presented pursuant to the ict to a

court having jurisdietion seo to wind it ups

(d) an extracrdinary resolution for its winding
up was &nly passed by iis members within the
meaning of section 278(1)(e) of the Act;

{e) a meeting of its creditors was summoned
under section 293 of the Aot for the purpose of

passing a resclution for its voluntary winding up;

(£) it committed & fraudulent preference of one
or more of ibs credifors within the meaning of

sectian.jze af_the Acts

(z) it committed a framdulent conveyance or
transfer of its assets or a subsianiial part of
its assets, within the meaning of section 172 of

the Law of Property Act 1925;

(n)/
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(h) it declared by itself or by its daly
authorised servant or agent to three or more of
its creditors coellectively or to.three or more
of its creditors severally within the space of
14 days that it was unable to pay its debts then

one to each of them

provided that it shall be proved to the
satisfaction of the court that such inability was
believed by the debtor to be permanent and not

merely temporarys

(i) it applied to a court for any order for a
scheme under section 206 of the Act, or made any
arrangement or composition with its creditors

under section 306 of the Act;

(3 it procured or suffered the appointment by
one or more of its creditors,ovn&y a court, of a
receiver, or a receiver and manager, over its
assets or any substantial part or any class or

classes of its assets;

(k) it filed or procured %o be filed with the
Registrar of Companies as required by statute any
annual statement of its accounts which disclosed

a deficiency of assets %o liabilities:

- : : )
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‘ é. (1) 4n oversea cocrporate debtor shall for the

purposes of the laws of Zngland and %ales Dbe deemed
to have ceased fo pay its debts if it be proved to
the satisfaction of the court that:

{a) it became the subject in the countzry

where it was registered or incorporated of

any bankiuptcy, liquidation, insclvency ox

asnalogous proceedings or

(b) it was declared or deemed by the laws
of that country to have ceased payment of

its debts.

(2} Upon such cessation of payments by an oversea
corporate debtor being proved, any place of business
which it then possessed in the ﬁniﬁed Kingdom shall
itself be deemed, for the purposes of any proceedings
by any creditor of such debtor at such place of
business, to have ceased to pay the debts due from

the debtor theresnlb.
B. (Scotland)
. (Northern Ireland)

. VWhere a debtor has ceased to pay his or its debis by virtue
of more than one of the acts or events hereinbefore specified in

relation/




relation %o such a debtor, he or it shall be deemed to have
ceased %o pay his or its debts on; and his or its cessation of
payments shall be deemed to relate back to, the earliest of the
said acts or events, being not earlier in point of time than

[ 1 months before his subsequent bankruptey or its subsequent

winding up.

[o The foregoing provisions shall not affeect any of the laws
of the United Kingdom prescribing the comditions pursuant to
which a bankruptcy petition or a winding up petition can be

presented against a debtor by 2 creditor.

1p_ The principal Acts herein referred %o are the Bankruptey
Acts 1914-1926, the Deeds of Arrangement Act 1914, the Bankrupicy
(Scotland) Acts 1913~  , the Bankmiptey and Insolvency Act
1857, the Companies Acts 1948-1967, and the Companies (Northern
Ireland) Act. |
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ropoged passaze 1O inserbion in Section 7

In place of present draft p srsgranh 7. 15 (a)

7.16 {a) The Commibbee has recently leermed thet 2 debailed
study is being conducted by the Yorking Farty of Txperts ab
Trusselis inbe the possibility of devising 2 uniform definibtion

—

of the concept of the cessabion of payments, for the PUrg 0Ses

of operating the Lﬂlfﬁrm Tiova The Committec assumes that

euch 2 definition, if agreed upon, would in due course be
insert eu inbo the Convention by way of smendment %o the present

drafh, and that the Conbracting Stabes would be obliged %o

-

incorporate it inbto their national insolvency laws, in the same

-

menney as bhe Uniform Law itself snd Article 7S. ;

7.16 {b) The Commitbes is without information as to the
progress of thab study of a possible definition; we feel,

however, that it is of importance to canvess the views of

resders as to the possible nature and extent of such a

jt]

jefinition of cessation of payments, which might enable the
U.K., to make a valuable contribution to the formulabion of
auch a definition as would command widespread accerbance.

The Commiibee accordingly proposes, 8s 4 basis

bl

-y

for dlgcussion

(5

he Tollowinz definition of "cessablon of ceyments", which

[
6

wicht prove to be acceptable to the other States and be

capable of belng incorporated, mubabis nubandis, in the

national insolvency laws of each Jtate, and also into the

insolvency codes of each part of the U.E.




7,16 ().

- 2 -
Gessabion of payments shall be comstitubed.

(a) by any fellure on the part of a debtor vo
vay his debts in bthe ondinary course of

;}'

business or as they f21l due; ov

(b) by i"a debbor committing or suffering an

ach or achts demomstrating his insolvencys
Unless it be proved that such failure bo pay
l"l“ .Jﬂ - - - -
or such insolvency was temporary rather than

perinanent;

b

in deiwrmlnlnf whether the debbor has ceased
payment within the meaning of clause 1 {a} or {b),.
s court may, without prejudice to the senerality
of those clsuses, have regard intex alia to the
fact thet the debbor has comuitted or suffered
one or more of the following acts or events @
/ Here wpuld be seb oulb a 133u of specific acts
or evenis, to be agreed, such as dishonouring
o bill of exchange, sufferinz an execubtion over
(in Scobtland, diligence upon) one's goods,
giving notice of suspension of paymeats, Or
calling a meeting of credibors, ebey Lhese &mPFq
115t are, of course, not exhaustive bub mereiy

W{liustrative /

uhat would be sought for in devising guch a

" Jefinition of cessabion of payments, cansble of being adopbed

N

by all the B.5.0. States, would be & reasonably accurate mode




&-ga_“

secone pensrally accevbed in the imsolvency [1dd as

conferring rights on the genersl body of the debtor's

ereditors Lo challenze the validity of his actions and
dealinzs in the period nreceding his hankruntcey.

7.16 (4 The views of readers are invited on this
suegested definition, and as bo those scts or events %o

which expréss veference should be nmade Therein.




o
&

ty

- o2 .
! Y OTIVEE
e WL =

Ll WP

Aol e o
RIS S

P

SRR S
Der oIMEn

-
A

17 i
LW

b

W

£1E

Al T o

Tt
Ty
L)
* L

o
e by ke

-

oy

B

ol

Ade 47




B

% m
R

ey

o, gt
LT
3t ¥

T ey
EART A

»
11 Aty
L S




¢
w
i

shate right of preferential cleim ageinst local-based
E . - . 5 . - 2
agsebs (vhebher in the wider Convenblon form OT in the

ted form suzpested by the Committee ab vara.s,
shove) gy cause concern DY reason of its novelbty ond
sossible complexiby. The revolubtionary confernent on

“:.‘ -
o

croditors for fiscal and guasi-fiscal debbs of a right of
pfaof scross Tronbiers, even though it be on an unsecursd
Qé?is, may seen likely ©o diminich the funds avsilable for
obher unsecurst creditors. There ig, of course, also
involved a cerbsin sacrifice of *national” jarisﬂiction,
both in relastion to the forlm for obtaining the bankruptcy
of debtors whose commercial activities have been in part
carried on in the U.C., albhough their centre of
sdminigtrabion (and therefore the exclusive coﬁrt for
uaking them bankrupt) lies 1n another Stebe, and in relation
to the exclusion of certain dispubes within the baﬁkruptéy

from sdjudication by the court of the bankrupbey.

-~

58 The Committee wish to stress the point bthat,
sy their view, this Convention must be founded upon an
abtitude of mutual trust in the inbegrity and efficiency of the

bankruptey courts and administrabionsof Hewber Ltabes.

3 "

£.10 “eaders, and the business, fipancial and legal

ol
comunities in each part of the U.L. from which they are
drawmywill wish o weigh up for themselves the advantages

and disedvantoges which have been briefly summarised gbove,




aﬂdlhave beer displayed in greater detail in the preceding
sections, tosether with such other aﬁvahtages or
digadventozes as may oceur fo the individusl veader, and
 thereafter to strike their own balance. They will then
form the best conclusions which they can, and it is hoped
that they will communicate them, together with thelr reasong,

1

to the Commitiee, from those reasons and those conclusions,
1% will be the duty of the Comuitlee, as soon as vrachicable,
to present to Her lajesiy's Govermment the advice called

for in‘the Commithes's terms of reference, seb out in

paragraph 1.1 shove, which is now urgently required by the

Secretary of State for Trads.




Crown by statube, to recover debts dus o ibself from its

subjects for bax and other public oblizations, by neans of

the executive power, a power laber extended by statube to

minicipal rabes and baxes in one form or another, and,

secondly, from a desirve fo ensure that the employess of a

bankrupt employer are not left wnprovided for Ly reason of

the non-payment of arrears of wages oubstanding when their

employment ceased.

5:61:

The rreferential debbs codes, in their present-

day forms, zc established by the Bankruptey Acks and the

Companies Acts of the U.l., are based uponr two furdamental

premises -

a

b

/

St

that the Crown no longer possesses, in insolvency,
any rights of direct recovery from its debtors,

by prerogabive or obther execubive action, although

it sbill enjoys cerbain orivileres over obher
W & o

credifors;

that all creditors on whom siatutory righis

af rreference are conferred, including the

Urown, rank papd vassu with one another for
vricriby payment out of the assets, with the
excertion of the landlord entitled o distrain

for limited arrears of rent who may be relerated
bo 2 se¢and-stage or postnoned Qrﬁfaraﬁ#ial status,
as agzinst preferventizl creditors in the strict

SenNst.



527 Those (rown privileges are (a) that in respect

of taxes, although entitled to rank preferentislly for only
one yesr's btex (in respect of each category of tax), the

Crown may selecht for its preferential claim the "best year's”
arresrs out of the six years preceding the bankruptey or

the winding-up;$q (b) that if any essessment to tax be made
on the insolvent bexpayer, even if “arbitrary“’(i.e. based

on estimated assessments) has become final under the stabutory
tax code before the bankrupbey or winding-up, it cannot be
challenzed or re-opened by the lrustee in bankrupicy or tﬁe
liquidator as a mabtber of right, bub only as a mabber of
aduinistrative GOmﬁ&qngﬂ, differing in this respect from
slmost all obher debts provable in 1ﬁsalvency:2 and (6) that
the Crown can still enforce cerbain judgments for tax debts

by means of committel bto prisom for n&nugaymanﬁfﬁ
5.8, is might be expected, the insolvency codes of
the obher Utates of the B.5.0. demonstrabe many of the same

charscteristics as those of the U.E.; bub cerbein fundamental

toy (18th Tdn.) 50018504 __
5 (18th Ddn.) Vol.IZ, pp.392-7.

§8§tﬂrﬁ ’ﬁct! 1%9*! St5t



stabe right of preferential claim apaingt local-based assets

{ithether in the wider loavention form o in the more

restricted form suzgesbed by the Commitbes at i v 19

shove) may esuse concern by reason of ifs novelly and

- pogsible complexity. The revolutionary conferment on

creditors for fiscsl and quasi-Tiseal debts of a right of
@?ﬁﬁf across fronbiers, even @hﬁmg% it be on an unscoured
basis nay seen likely o diminish the funds available for
obher ungecursd creditors. There is, of vourss, also
involved a cerboin sacrifice of *pational” jurisdiction,
hoth in relation to the Torum for obtaining the bankruplcy
of debtors whose comsercial sctivities have hesn in pard
carried on in the U.K., stthoogh their cenixe of |

adminigtrabion (and therefove the edelusive courd for

moking thes banlompt) lies in asobher Stote, and in relation

o the epelusion of cortaln disputes within the bankrupicy

from sdjudicnbion by the court of the bankrupbey.

7,,\ ‘ ?‘1 Euu\% E‘K&;@ readers 5

) B fer-in—the-bonmibbes s ~'§5-', for the
msiness, financial snd legel eomrnmities of the UJB. from
which their resderz are drmwn, 88 & %ﬁﬁiﬁi and in each of

the eomponeab parde of the Dinpdom,[bo weizh up for themselves
N -~ Fram: ’ i

the advantsres and disadventages which have boon brielly

Eﬁﬂﬁﬁri$ﬁﬁ.ﬁb$¥ﬂ, md have heen digplayed in gresber detail
in the preceding sections, topobher with such other
edvanbazes or disadvantoses as #&y ccour bo the individual
reader, and thereafter to sbrike their own balance. They

M . [ »
should then form the best comclusions which they can, and




eomumicate them, bogethor with Thelr ressons, to the

- [3

Gompithos. From those ?ﬁ&%ﬁﬁﬁ 2pd Bhose conclugions, JnNwlt
be Pk iLE M

the Uomgditios wuost, s B0Un as venabicable, pressnt bo

Her iajesty's Government the advice called for in the
Comsdtbes’s terns of reference seb ouk in g@#&gﬁ%@a‘i.i

above, wWiich iz now urpeatly requires by the decrebary of

Shabe for Teade.

smmaly be Tounded ﬁﬁﬁﬁ ﬁﬂ

A

~ni adninistretione

Hemben Chobes and bo thaly ﬁ&%t#im';$: “&ﬁt& Gy fuirvest
wrd post pfficient sdmisdsbration of Riell righta in the U.l.,
whethor those rigibs be individusl or collective. They
peburn bo entibled to expect to recsive from those

“to¥fe and thelr anationgls o like degres of justices, falrness

5,11 Theve Goes nob sege to the Compdtbec o e ang
proasech ag st this dopé and 55 thiz sbage of the TeTele




development, of envisa@ing, let alone of drafting, a.whally'

new and different system for inber-E.t.C. insclvency
administréﬁigm (2 system which all feem to agres %o be in
some form essenbtial). But the/long-established and highly
experienced insolvency sdministritors of the U.l. (whom the
Commibbee undevstand to be muck admired in obher Sﬁaﬁés} and
the communities which they serve, havéigash to contribute
to the proper féshianing of this new, and pobentially
valuable, judicial and «

vitsl foundation for &

onomic ingbriment. It isas s
nepotistion by the U.K, of its
participation in that finstrument that the views of the
readers are so much _ee&aégand are now urcently awaited by

/
the Committee and §§ Her liajesty's Government.

Lo, %1 Py



differences between those Stabtes' codes and the U.K. codes,

are %o be noted, nanely :

(1)

(2>

fmﬁﬁxa4Q§A$§.

(%

RO

(a) In most of the States, preferential debts
do not share the same equal rénk of?preférence;
but enjoy different degrees of rankings;

(b) there is also a greater variety of debts
enjoying preferences them in the U.K.;-

mu’\—‘jw sead detts (e
tate debts and "adecial obligations" are gener '
eﬂﬁ%ia.wﬁz

LW_M W
. regarded in otHer Stafes as enjoying SPECIEl privileges

and protection on grounds of "public policy" ("ordre

public"), or "social poliey" ("ordre social"), whieh

which g
is-nob-sccorded-rocomnition in the UK. (see para.5. |
below).

Some States still possess cerbain prerogative or
execubive powers for recovering the debtor's
indebtedness to the State of @ fiscal or guasi-fiscal
nature &

~compulsion—ef-taw)y irrespective of the incidence of his
vankruptey or its liquidation, considerably exceeding

any privileges enjoyed by the Crown in the U.K. (see
para.5.7. above); |

In some Stabes, preferential debts mey constitube

prior charges on the securities held by secured creditors
whurea%(the eﬂlg_saah-ﬁxaegz charges enjoyed by
preferential creditors in the U.K. éﬁ@(éﬁﬁfiﬂ@&'é? the

case where a floating charge is realised by the



arpointment of a receiver and memager (see para.s.ll
below).

(5) The concept of subrogation bo the preferential rights
of ecreditors, conferred by the U.K. winding-up codes
(gee paras. 5.4. ahdve snd 5. bélﬁﬁ%/ﬂ“ﬂ@&? sed

to exist tn Ske other Shates.

s
F)

2%

5.84. The Committee is aware Gf tha strong feclings current
smong the buginese commumity in tbe L.d. against all, or at
lease most, preferential debls and oven more agalﬁst any
sxbension thoereol. 1% understands that such sentiments
sre echoed in all bhe other Stabes, and thet it ls not

A impossible to foresec an evenbual ﬁiaiﬁutian, if not EEE—“

sbolition, of preferentisl righte, <

1. H -4 ¥ LB . - fu B SR % S 'S >
s 38 o8 Gf w::.m‘:-_e.wi.xi-ikp TSI 1w {:a.-f....l. ] 5L e vatmmh-‘

te. A
°a*tZ; A mould i%-

soon to be essentisl to reduce or eliminabte the different
gggﬁigga_af preferences within Dtabes, which sre 1ikely tﬂ
rresent peculiar problems of admin ighration. th/Emuﬂ»MQE«
bsmttas e W“- M\"*‘;; Btm,  frm Co BBy, u-iﬁ./((m. a
W u—w&-» W
5. the T ' the yememmn/ :
gxxyﬁﬂébgyaetﬁtﬁfanﬁQVf’re with the basic internal
%5”5 e —

of each Ttabe (sec—arse——

the internal preferential debtz €ode of each Stabe i1l remain

's provisions would

take effect principally in four areas :

(13 any creditor enbitled under the laws of his own



o

Lia" o
nor the Conve %ﬁifg,”efef o on

= the case of the subrogated creditor for wages

aﬁvanaea‘&@acr1beﬁ 1ﬁ the nreceding ﬂﬂ“““faﬁhéms an important

T

aspect of the U.K. winding-up v@é@, and it is nob clesy vhether
the debt claiyed by suth a subrogabed creditor would be

conghbrued as "a debt arising out of a conbrack of employment”

EWW L g

niﬁh;ﬂ uhe ﬂeamnﬁf 0? urtlc e 1?{ } Sﬂﬁﬁl@@?@@ bhelow . hNLdAjmlﬂE

Selbe By ‘frticle 17(8), disputes rela L;ﬁ to debbs

geﬁerally are aubjected to the sxclusive gﬂfiséiﬁtiaﬂ of the
courts of the Shabe of the baukruptey; bub c@ytaiﬁ excepbed
clagses of debts, namely, fiscal and cus osi~Tiscal debts, social
security debts and the debis arising oub of conbracts of
employment considered in para.5.15 above, ave ewcluded from
that wniverssl Jjurisdiction, in relation to which article 17(8)
provies: 'the courts or subhorities normally having
éuriﬁﬂictian shall determine the existence and the amound

of the debs and the extent of such ~referential rights &s

3

hat wniversal

s

it nay enjoy”. Mese excepbions o
jurisdiction itself founded on the twirn principles of wmily
snd uriversality referred to ab para. above, appear to

the Uommitbee to give rise to a number of cuestions.

510 In o G.4. bankyuoley or %?ﬁélﬁu~u?, the trustee
or liguidator has the general duty of detormini ng, subject Lo
the divections snd the adjudications of the Courts exercising

bankruptey or winding-up jurisdiction those very quegstions

regarding the aglstence, the amount and the preferentisl status

of &ebts. Tn cases waore the debt has been egtablished



- 1% =

prior to the bankruplcy or windingfup order; by.the Jjudgment
"of a ccﬁrﬁ of compéﬁent 3uris@icticﬂ,“thé trustee or liquidator
will in genéral be bound by that judgment, (though not if it
uasﬂa;ju&gmeﬁtiby cousent; or ome vibiated by collusion or
fraud). It is also true that he mayjnet be able; ags a
matber of right, th disturb a finalised téx agsessment (see o
para;Ss | abovej. - Bub in 211 ather'cases, jece OF

wnad judicated éebts; he has the right and duty to adjudicate
upon them, subject to his decisiaﬁ beiag approved by the
court. Eurthermaré; that court has also the jurisdiction
to determine in any disputéd Cas6, whe%herﬁaﬁdhté'what extent
the debt, if and when established enjojs preféreﬂtial status.
Such stéﬁutory'rights‘of ﬁreference are; in U.K. insolvency
law bo be stficﬁly coﬁs%rued; and are nob to be exbended by

| implication or anzlogy, because they aré calculafeé-ta prejudice
.the ceneral body of creditors.#q' |

5417, The-effeet—of irticle 17(8) cited above, would
produces in!the case of the U.E., an anomalous situation not
| merely iﬁ relation to the preferential status of a debt but

| even[the existénce and amount of the debt. TUnder UK. law;
once a bankrupbey or winding-up has occurred "the courls or
.authorities normally having jgris&icticn to determine” the
foregoing gquestions ére the bankruptcy and winding-up courts

themselves; the only tonthorities” which can be envisaged as




- 1h -

relevant in the U.XK. are the Inland Revénue or other quasi-
judicial tribunals, bub they have jurisdiction, gb be t, to
debermine the exisbtence and amount of the éebt, bub pot ibs

preferential status, if any.

5,18, \here, however, a bamkruptoy has been declared
ip smobher Stabe, within which bankruptcy there are |
preferential creditors in the U.K., the question will arise by
what "ecourts or suthorities normally having jurisdiction”,
those questions are to be determinede It would seem that
in order to comply with the policy of drticle 17(8), the U.K.
would need to establishﬂcourts or avthorities capable of
éétefmining, from the point of view of U.K. preferential
creditors of the Arbicle 17(8) classes, the matbers thereby
left ta‘their‘decisiOﬂﬁ The views of resders are invited
83 the~Form that such "courts or au%herities* should take;

@" .
an%{the nature and extent of the right of representation

s od ™ pra7viy nnedectioy
hefore them by or on behalf_o?zthe forsign brusbec—orlmsle
liquidatore
5¢19. Tf the exisbtence, amount and preforential status

of those classes of debts, when owed by the debtor in or %o

7

other States, are to be conclusively defermined by the

appropriate courts or authorities in those States, then

questions would seem to arise as o the mode of subaission

o S

£ proofs of debt (called, in drticle 30, "claims") in respect
classsr o ) :

of ﬁh@s%Zéeth in a U.K. bankruptcy. Such "claims" are,

by Article 30(1), capable atb present of being lodged by

credibors informally in writing, stating the amount of the




debt gnd vaether or nob it is preferential or secured.

TH would, however, appear BeCeELaljy that a debt of the

clasces which are speeially Justiciable under Lrbicle 17(8)
should be the gubjeet of 2 maye-farﬁalgwfeaf, 80 a8 %0

diselose the creditor's srecizl f”cigxﬁﬂ tizl richis as

aiai%-d by him, and to assist the liquidabor in é&ﬁliﬂg with it
Tt may also be a@wefvo& that under irticle 30(2), creditoPs
residing in a Shate other than the jta%e cf the bankrupbey

may dispube other credi tore’ claime, azein informally in
writing. Tt ig not indicabed whebher 1T is conbemplated

bo #he trusbee or liguidator)

nzy be enbitled o make the%se?vam sarbies fo bhe proceedings
velabing bo dispubed debts under sptiele 17(8), which would

be a proccdure 0% syailable at vresent im U.l. law exceph

with the leave of the Sourte

Sele Over and shove bhe proccdural question of the
node and place of algu&msailsn of the excenbed classes of
debbs rofarred Bo in irbicle 17(8), there is the more

fundamental cuestion of the right of preferential gl craditors,

%.

having exhausbed such 1oesl rizhte of recovery against assets
as they may enjoy, Ho come inbo the “foreign” bankrupbcy or
winding-un, e.ge in the T.7., B0 clain for the balance.

This agrlies in parbicular o the case of fisesl ond quasi-
£igeal debbs, which, thoughk not enjoying the zight of walti-
Skebe preferential recoveries, éﬁﬂ TYOVE & s unsecured
ereditors for their wnsatisfied balances (irticle 42(1))e

e sane rule sppears bo apsly bo social security debts




(Article 42(2)). It has been suggested to the Committee

- that such cebts, (which nay be very large) should in come way
be moderabed in thelr impact on the general body of creditors,
which would necessitabe an amendment to the Convention, e.ge
by imposing on such creditors a duty to elect between local
recovery ot the one hand and proof in the'“foreigﬂ" bankruptey .

or the other.

5.21. 0n the foobing that Bhere will conbinue bo exist,
within the E.E5.C. or some of its States; and under the
Convention; a system of locally-enforceable preferential debts;
enforcesble against the locally-based assets of a bankrupt
nade bankrupt in another State, the question arises as to how
this sysbem is to be administered by the liquidator in
practice. It is plain thgt, in implementing the requirements
of Articles 40 to 46; he will need to establish and maintain;
in respect of each Stabte wherein assets of the bankrupt are
1ocate&; a "local assebs~pool” (French "sous-masse") for the
nurpose of making appropriate distributions therefrom to those
" creditors who are establighed as having enforceable rights
against it. But neither the Convention, nor the Report;
envisages or requires the sebbting up of "sub-liquidations“;

or the ezppointment of "subwliquidaﬁgrs“. There is,however;
power, under Article 28; to appoint more than one liquidator
(one or more of whom may be qualified under the laws of a
‘State other than the State of the bankruptey), and for the
liguidator or liquidators to employ agents to assist him,

also drawn from $hat class.
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5622, . Thus far the Committee has soughi to present

the general pattern of the Convention's policy bowards

referential debbs in relatlon to its modus operandi rathér
. than to ibs social Justificabions., It is however now

necessary to examine the social basis for the proposed malbi-
- Sbate preferential claim, intended to be sfforded to all
preferential creditors other than for fiscal and quasi-fisecal

debts, in relaton to the existing U.K. law.

5.25. _ As already explained, the @resenﬁ position under
the U.K. insolvency codes ig bhat all crediters; wherever
gituate or fe31&ent, are entltled to prove as creditors in any
bankruptcy or wlnulnw-up, so long as their debts are nok

per ge excluded from proof, under the general law. Subject
to a creditor estaﬁlishing his rights to be admitbed to

proof; he can then claim such Drefefential status as the U.X.
codes confer on a debt of that clasg, €.2« an unpaid employee
in a foreign country is entitled in the U Ko bankruptey or
winding-up of his U,K.-based employer to prove oreferentially
for his wages; and a person (wherever situate) would be
entitled to prove by subrogation (in the winding-up) for moneys

advanced to pay wages to such employees

542, Hour possible attitudes cazn be postulated for
the U.K. to adopt under the Conventlon :

(1) +o adhere to its existing law, nemely that

(L SUR

rreferential creditors shculd continue to clainm

in bankruptey or in liquidation here; but if they



EREFERENTTAL AND SECURED DEBT

5.1. A11 insolvency codes, while founded on the
general principle of rateable distribubion of the insolvent's
aséets among his creditors, make to a greaber or less exfent
two principal exceptions, with respect to secured debbts and

to prefefential debbs.

5ele In the case of secured debts, i.e. debts secured
on the whole or part of the property of the bankrupt, these
are in general not interfered with by the bankruptey, so

long as the creation of the security was not in itself a
fraud upon or stherﬁise invalid as sgainst the credibors;,
but there are exceptions to this general rule, some of which

are discussed below in paras. .

5¢3 As for preferentisl debis, the categories of
debbts to which preference is ab the present time accorded
by United Kingdom law may be summarised as follows :

(1) texes (meximum one year's arreers, bub the
"best year" can be selected);

(2) rates (not exceeding "last year's" arrears);

(%) P.AY.E., V.4.T., and analogous imposts (not
excesding "last year's" arrears);

(4) unpaid employees' wages (meximum of 4 months'
arrears of remuneration, not exceeding £200
in all per person, and holiday pay);

(5) sundry obher pecuniary obligations to public
bodies which have power to levy charges for

public purposes.



Sefts Tn the field of preferentisl debis, the
bankruptcy code and the company wiﬁaiﬁgﬁup code of the
Unitved Xinzdom are subsbgnbially identical in their
provigions, save Ior ene imporbant provision, which is to be
found in the labber bub not in the former, naﬁely the
cubrogation of persons who have sdvanced monies to the
Company for the payment of wages to its employees; such
persons ave stbrogabed in the winding-up of the company

5

to the same preferential righbs which the employees would

have enjoyed if they had remained umpaid.®

55 Tn the case of preferential debts, these gualify
as such, and are made recoverable in priority to ordinary
unsecured creditors, on grounds of public pcliey,"iﬁ crder
cither o benefit the public revenue or bo fulfil obther social
objectives. Historically, the preferentisl debts system
derives in the United Kingdom firstly, so far as concerns
inglend and forthern Ireland from the Crown's prevogative power,

-nd so far as concerns Scotland, from power conferred on the

*See 8.310(4) of the Companies dck, 1948 (for ingland and

Scotland) and s. of the Companies (Horthern Irveland)
ict s  the former section, so far as material, reads:

“{here any payment has been made {(¥o an employee) on accouny
of wages OF Salar'y s.....» OF on account of holiday remunera-
tion out of money advanced by some person for thab purpose,
the person by whom the money was edvanced shall in a winding-
up have a right of priority in the amount by which the sum
in respect of which (the sarloyee) .ese.... would have been
entitled to priority has been diminished by reason of the
payuent having been made.”




Crown by statube, Lo recover debbts dus Lo itself from its
subjects for tex and other public obligations, by means of
thé execubive power, a power later extended by statube to
mgnicipal rates and taxes in one form or amother, and,
secondly, from a desire to ensure that the employees.of a
bankrupt employer are not left unprov1ded for by resgson of
the non-payunent of arrears of wages outstaﬂdlnc when their

employment ceased.

5.6. . The preferential deblts codes, in their present-
dey forms, as established by the Bankruptey Acts and the

Companies Acts of the U.K., are based upon two fundamental

premiges -
¢)) that the Crown no longer possesses, in imsolvency,
any rights of direct recovery from its debtors,
by prerogative or other execubive action, although
it still enjoys certain privileges over other
creditors;
(2) that all credibors on whon statutory rights

of preference are conferred, including the
Crown, rank pari passu with one another for

- priority payment out of the assets, with the
excepbion of the landlord emtitled to distrain
for limited arrears of rent who may be relegabed
to 2 second-sbtage or postponed preferential status;
as against preferentisl creditors in the strict

sense.



5.7 Those Crown privileges are (2) that in respect
of taxes; although entitled to rank preferentially for only
one year'értéx (in respect of each category of tax), the
Crown may select for its preferential cleim the "best year's"
arrears out of the six years preceding the bankruptcy or
the *s;sr:?.f:ld:‘i.ng--up;‘iﬁ'1 (b) that if any assessment to tax be made
on the insolvent faxpayer; even if "arbitrary" (i.e. based
on estimated assessments) has become final under the”statutory
tax code before the bankruptey or winding~up, it cannot be
challenged or re-opened by the trustee in bankrupbey or the
liguidator as a matter of right; but only as a matter of
adminigbrative concessieﬁ;.differing in thig respect from
almost all other debts provable in insolvency; ;2 and (c) that
od el U,
the Crown can still enforce certain judgments for tax debtsz

-3
by means of committal to prison for ﬂonwpayment.5

5.8, 4s might be expected, the insolvency codes of
the other States of the E.E.C. demonstrate mamy of the same

characteristics as those of the U.K.; bub certain fundamental

'nm (1351) Ch, 225;
Induatries Lid

See MWilii pee ¥illiamg on Bomkrupboy (18th Edn.) pp.185-6;

Pg;geg s Company Precgdgn%g (18th Edn.) Vol.II, pp.392-3.

*5 Debtors Ack, 1869, 8.54 h%véaQa&n¢~q,?uygua%qr-q7o,s.n,
Yo Y. :



differences betwoen those States' codes and Ghe Udi. codes,
are to be noted, numely :
(1) (&) In most of the Ohabes, preferential debis
do not share the same equal rank of prefervence,
but enjoy different degrecs of rankings;

* o

(b) there is oleo a greaber variety of debbs

enjoying preferences than in the UJle;
(2) Stabe debbs and "Social obligations" are generally

-

regarded in othar Staltes 28 enjos

(2]

special privileges
and profection on grounds of "public @oiicy” {("ordre
public”;, or "social policy” ("ecrdre social®), which
confer on them a guagi-constitubional sbatus, which
is not accorded recognibion in the U.E. (see para.5
below).

(3) Some ltates still possess cortain prevopative or
axecubive powers for recovering the debbor's
indebtedness to the Shate of a fisczl or cuasi-fiscal
nature (i.e. payable to the Jtate or its organs by
compulaion of law), 1r”ﬁﬂrac ive of the incidence of hig
b&ﬂkﬂﬁ?ﬁﬂy or ifs liguidation, considerably exceeding
any vrivileges enjoyed by the Crown in the V.X. (see
para.5.7. above);

(4} In some States, preferenitial debts may constitube

LW

rrior charges on the securities held by secured credibors,
wiereas the only such prior charges enjoyed by
vreferential creditors in the U.L. are confined to the

case where z floating charge is reslisged by the
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raferentizl btreatment is Lo be enbitled

&
<
{3
Fraid
(&)
<
o
("J

"

(whether his own Sbabe is "the 3tate of the
bankruptey” or not) o enforee his preferential
rights against the sssebs of %he baﬁkrupt situate

the

e ﬁﬁtﬁldﬁﬂtﬁfﬁl

L]

”univeraal vesbing

1iguids L@r.

of 211 the asscbs in the
g.2. a preferential French creditor in
g UK. bankruptey could enforce, sgainst any assets

in France, the preferentisl ripghte conferred on him

- 5

by the french harkrupbey law according to the ranking

of his ypreference wnder Hiat law.

any creditor in any Stabe,(other than s creditor for
" 3

2

a debt of s fiscal or guasi-fiscal character), is to

be entitled to enfores, arsinst any assebs situabe
[ ]

Ghan his o

e ghhar gy such preferenbial rights

(if any) as are conferved on creditors of the same

class as himgelf by bhat Stabe: e.g. an unpaild
Italian employee in a U.K.bankrupbey could enforce
asaingt any assebs situste in Germany suck
preferential rights as are conferred %3 the Germam

bankruptey law upon an unpaid German employee of the

gome class.

all ereditors wherever situate ave ﬁa\b@ entitled o
prove as credibors in the bankruptey wherever declared,
for such preferential riphts of dividend as ave

conferred on credibors by the benkruptcy laws of the

State of the bankrupbey.

AT



(&)  creditors in respecht of Tiscal and quasi-fiseal debbs
are not s be entitled Lo enjoy any richts of
pvreferential recovery or dividend in any 3tsbe other
than the State ﬁa wiich, or within vhich, those debis
are oweds  Bub any balences of such debts, which
sach creditors have not succecded in racsvaring by
the use of thelr prerogative or execubive righis of
PRCOVEry in their own State, will rank for proof in
the bankrupbey, if in anobher State, but only as

unsecured creditors (Jrticle 42(1) and (2)).

5.10. The sysbem conbemplated by parsgraph 5.9(4), above,
represents a fundemental change in currently accenbed private
international law in this fisld, namely, that the lourts of

one Spate do not enforee the Tigeal or quasi-Tiscal obligabioms
of amobher Stabe by vrocess sgainst the debbor or his property
sithin their jurisdiction, whebher divectly by action im its
courts or indirectly through a trusbeec in bankrupbcy or a
lignidator. In the case of the %;3., this rule apvlies

aven where bthe foreign Jtate is a Dominion or other momber

T the Dribtigh Counonwezlth, and it also anplies between L.E.C.

e
ewber Dtabess Bub under the Gonvenbtion provision,

summarised in parsgraph 5.9 (4) sbove, in the [ 2, banrkutpey

of a U.Z. debbor, tav ”yaznla, sumg owed by +ae éewiar in

= Hey _ *
of Zire), ibid, §16 e
3.;2'.2@3%?@53 Va o . e Har

S

wo.-.FQJ-Q 12 »



respect of Freugh income tax (or the balance owing afber the

ovhonstion of French-located sssebs by French fevenue recoveries)
could be proved for as an unsecured debb in the U.i.

bariruptey; the same would be brue of the U.k. bamkruptey of
snother Siate's national whose cenbre of sduinistration was in
bhe Udieg similariy,sums due by 2 U.K. debbor in respect of
UK. income btex could be proved for by the U.K. Treasury as an
unsecured debt if the dsbtor were made bankrupt in Germany,
although, of course, in thig cose the U.h. would have had 1o
means of exercising any direct righlts of recovery agéinsﬁ the

debbor's assebs in Fhe U.K.

5011, There is one evcepbion to the stabement that the
Crown and obther preferentisl credibors in the U.E. do not
nossess direct remedies sgainst the asmebs of a debtor, namely
that slready referred to in para 5.8(4). thare a company
has granted s floating charge over itz asseds registered (in
ingland) under 5.95 and (in Scotland) under s.1064 gf gec.

of the Comsenies dct, 1948, (as amended by the Uomrenies
(Floating Charges) Scotland Act, 1961) or under the comparable
Horthern Irish ick, then by virtue of the provisiong of sz.9%
of she 1948 ict {(for Mngland) end of £.19 of the Companies
(Floating Charges and Receivers) (Scotlend) iet, 1972 (for
Scotlandy and of the comparsble Horthernm Irish Acis, wﬁ@re a
receiver is‘agygiﬁted under such a floating charge and the
company ig not in winding~up, the first monies recovered by hin
out of the assets bound by the charge (after defraying his
charges, etc.) are to be applied in paying those debis which
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would be preferential in an insolvent winding-up. A gimilar
N prior charge over the assebs is created in the case of an
| <} . zctual windingwup; but such a privilege could, under the
/ present U.K. codes, only apply tota_winding-up un&er'the
U.k. Companies Acts, and not to a foreigﬁ winding-up. Yo
comparable grior charge for prefereﬁtial debts existéjin

— relakion to the assets of personal bankrupts in the U.K.

5.12. . Ags has been indicabed above (para. 5;9), it is

the policy of the anveﬁtiaﬂ that all creditors entitled to
prefereﬁce (ather'%han in respect of fiscal or quasi-fiscal
debts), should be entitled o claim such preferential rights

as are conferred on creditors of that preferential cless in gach

State, subject only to the prerequisite that there ave some

assebs of the bankrupt located in that State. = ~Sefore-we

A i
: ﬁ(creditsr of this btype will in practice

that the
be the unpaid employee, to such extent thab he is a preferential
creditor in respect of his arresrs of wages, accrued holiday

remuneration, or redundancy (or severa use; DAY .

561%a However, no statistics are available %o the
Committee as to the number and size of such claims anticipated
within other States and it would be helpful to obtzin these.

It may, howevor, be noted that in relation to redundancy-er

-T_;J¥~;Qa: ray. (potentially a very large iten), under the
[N

U.E. insolvency codes, redunéanqy%;%g::f;rclalmsvesteé in

the employee himself as ageinst his employer; butb should




his employer become inmsoclvent, he csn recover from the

Fhd

"&%aﬁe, which ig then subrogated

¥
to the enloyee's rights in the employer's bamkrupteydses-

Soar

i

T6E, 1000, B0y buﬁ(ﬁct at present
enjoyies a treferential stabus. Bt it is underitood |

) Irchen Apfuadoue ?”ﬁ“““dgﬁhﬁh”ﬁw?hi
that sevezsaee-pey-in certalniﬁta%@%ﬁaﬁza preferential debl, el

either of the employes or of the Siab

s Tinhbs—toreertendedyooE; r-GermEny
o Wf ‘ B | |
In the U.Y., however,]accrued holidey remuncration may smount

to substantial proferential debbs in the aprrernte.

5ol i grecisl feature exishs in the U.K, winding-up
code, however, in that as slready described {sse para.S.4,. zhove)
an extensive right of preferentisl claim by subrogation is
conferred in respect of advences made for the noyment of

wezes (under s.519(4) of the Companies ncl, 1943, cited ante,
ParR T T ) Tais right, slthough enscted in genersl berms,
appears to be enjoyed almost exclusively by the bankers of
comranies, to whom eredit for the payment of wages is extended,

genarally on a special “"wages ancount”, which account

consorves the maximum preferential employee's right to four

ond

A TATE

nonthe! ray, not excesding 200  holiday remunerabion, for which
the bankers (if they have vaid those sums) are enbitled %o
¢claim preferentially in the winding-up. lhese sums may be
of very significent size in the aggrezabe, and with the
possible exception of the Jevenue, msy consbitute oue of the
larpest individual debts, and the largess mreferential debt,

iﬁ. a Ut}-{c ‘.%?inéing“u:{?o

" 3 WW 9«(%’]:.6_
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&)

(%) to adhere to itg exisbing law, bub

- 18 -

recover any sum from the same debbor in e “foreign”
State they mush bring it into accounb.

to adhere bto its exisbing law relating be proof

of Cebbs and  disbribubion, bub-eBree o a preferential

situate in ‘
to adhere to its existing law, butf%%%é%i%;:§ L?
preferential creditaﬁlexeﬁais§§gvhis preferential
rights, not only to prove as guch in the bankruptey

or winding-up (regardless as to which is the Stabe

of the bankruptcy) but also to recover as a
preferential creditor agalnst the assebts of the debtor

situate in agny obher 3tabe or Stabes, to the extent

ol

(If at 2ll) that their laws veruit him to do so, subject
to some formula limiting the tobality of his receipts.

¥

a preferential creditor additionally to exercise
such preferential rights as are accorded to him by

the law of his own State, guly, subject o some

formila limiting bthe botality of hls recelpbs.

a1,

The justificabion which has been rresented to

the Committee for the course bthey propose above ig that every

" preferentisl creditor, and especially an employes-creditor,

nay be cnbitled bo feel that the assets of the debtor in his

State should be charged Tirst with payment of the preferential



debbs owed in that Stote Chhis—isemaspe
Mt |
an@(aﬂly thereafter should

the belance of those assebs be availsble bo "fovelzners'.

But the Comnibbee, though recognising the moral and
constitubional force of thab argument, while
2 rf '

&

one-otabe relationshin, do not feel i ouy way moved fo azeeord—

speh an a &nsﬁalﬁuv nreferenbial right oy be &Xefciggable,imiguvﬂ
ofher Stabss, fl.e. other than tke Jtabgj

excent, of course, in bhe State of the banmkruptey and subject
* ? iy

#4 its laws.  The vieus of readers ave invibed.
De he Compibtbes, while inviting readers' views on

the generality of the rvoblems presenbed above, wouwld wish
Lo inﬂicaﬁa its oun provisional view, which is mainly founded

vosition (B) in these terms

e

{1} i preferential ere&iﬁﬁr chall be entitled to the

nreference alloved to hin by the law of his own

.

Sy mw&_ 23 L ' bad " r LA
Qvaue}as a mewbor of that class of sreferenvial
1
han

Tf (a) those assebs are insufficient to sabiazfy
his claim, or (b} the vecuniary 1imit on his claim
ag such mreferentizl creditor in hig own Stabe is
lower than the 1imit prescribed by the 1&35 of the
State of the bankrupboy, then he nay clain

rreferentially in the bankrupbey for amy shortfall
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