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CCNSULTATICNS ON, BEC BANKRUPTCY CONVENTION

A consultative document seeking visws on the draft HEC tankruptey Convention
nas beer sent to more than 7C interested organisations by a committee appointed -

by the then Secretary of Stata for Trade and Industry in July 1973 to study it,

The purpose of the document is to present to trade unions, employers® assoclatlons,
representatives ol commerce anc. industry and professional organlsatlons and the
public an analysis of the implications for Brltaln of the Convention and the main

quesnlong on which the committee must give its advice.

The document stresses the wide scope of the Convention. It applies to
practicaily all forms of compulsory irsolvent administration involving 1nd1v1duals,
partnerships or companies. Because of the Conventlon 8 wide scope the Committee

regards the consultative process es being very important.

"ie may also stress," ans the document ”that the acceptance of ‘the Convention

will cail for radical changes . in the laws of the;e countries partlcuidrly in matters

of bankrv tey and ligquidation, but alsc in a number of questions of general law which

assume importance in insolvency situations.' -

The Convention 1528 the document, is nased on a series of novel pr1n01nles-

they have wide implications, in Jurlsdlctlon, choice of law and recognition

of Judgementmnn bankruptey arnd assocxdted matters,
Among these new priﬁcipies are rules for: f R 7 ¥

a bdnkrup+cy order made in one contrdctlng state to exciude such an
ordes in amy other; | _ o _ ' _
-that in such cases, the liquidator.will have powers éxteﬁding to all -
contracting states-‘ . _ | -_ | ' |
most dlsputed queStanu arlslnp from bankruptcy will be a matter for the
courts of the State of the bankruptcy and for the law of that State'

: v1rtua11y automdtlc reco&nltlon and enforrempnt of 1udgementu relatlng

to such queatlons in other coptractlnh States,

-Contihued/.....a




The document seéks views on the scope of the convention, jurisdiction to

declare the debtors bankrupt,.chbice of law, preferentinl and secured debts;'recqgnition

‘and enforcemert of judgements and Uniform Law.

‘The Committee's views &5 expressed in the document, it says, are necessarily

provisionsl, and subject to revisions in the light of comments received. The deadline
for comments is March 31 1975..

The consultations are bteing made as a matter of urgency because, the Committee

undcrstands, the second round of discussions on the draft Convention will start in

Brussels early next year: however the Government will not commit themselves in

discussions until they have the considered advice of the Committee.

NOTLS TC EDITORS

3 The EEC Bankruptcy Cohventicn Advisory Committee was appointed on July 27 1973,

with the following terms of refererce:

"To consider. the terms of the draft KEC Bankruptcy Convention aud to
advise the Department upon the effect of the implementation of this
Convention in its present terms and to recommend such modifications

. as they consider necessary and practlcable."
2 The chairman of the Committee is '~ Kenmeth Cork FCA and the members are:

Mr Churles Dodd, ¥r Peter Avis, ¥r Muir Hunter (C, Mr Peter Armour MA 1LB Ch,
and Mr Alexander Anton CBE FBA. '

3 The_iegal‘basiq of the Convention is Article 220 of -the Treaty of Rome,_whiéh

provides that member states shall enter into ncgot1at10n=\"w1th a view to securing

- Tor the beneflt of their natlonals cesusna the 51mn11f1cat10n of formalltles:

governlng the recipr ocal recognltlon of Judgemunts of courts or tribunals and of

- arbitratien awards.m

4 . Comments on the conSultative document should be sent to the Commiftee's"

secretary, Mr Trevor Traylor HBL, Department of Trade, 2- 1h Bunhlll Road Liondon

EC1Y 8L, by March 31 19*75. ' e
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Thé,Depar+mcn: of Trode rdviscry Commitlee on the
¥.E.C. Preliminary INvaft Convention on Barkruptoy,

K

Winding up, Arrangements, Compositlens aad similar

ProcesGings,

R Tntrcduction,

his svbmission is made on hehslf of the Guneval Council of the
Bar of Northern Ireland{™the Council"). It does not purpert to desal
erhaustively with all the NQuterc reised by the E.E.C. Preliningry Tra ft
Convention on .Benkyuvptey, winding vu, Arrangements, Comn051twohﬂ end
gimilax proceﬂd ings(" the Corvcatlon"\ or by the consultative paper of
the Depertment of Trade Adviscry Commitiee dated Xovenber, 157
( ¥ The consuliative papert). lor does it attempt, with llmlted 0Y080t10L~,.
to put forward a specifically uortﬁern Ixigh view point, the Covncil
tzking the view tazt although there are a number of signifiecant differcuces
between the law of banikruptcy in Herthern Treland and the law of bankruvtey
in knglend and Vales, most of ths problems raised by the Convention are
commnon to both Jurisdictions. Rather, the pubmission is intended as a
commentary on a number of aspects of the Conve tion as they affect the
~administration of Justice. : ' : '

2. Given that the United Hingdom is to remain a part of the B,E.Cq
'the‘Council acknowledges the need fcr some degree of wnity in the
Jurisdiction, recognltlon and nnforcement of the law of bankruptc; andg
dnsolvency, It is n0+ed that a1t.ougq " the reaeon for the Conventi on’s
‘exlstenoe arcse from the ex94u51on of bankrupucy Judzments from an

earlier Gonveniion on Heciproes 1 Recodn1t¢on of Judgments, the Convention
goes very much further than merely providing for recxn*ocal reCO’H_tlD.
and'doeq'neceésltate sone sub"tarﬁlal cﬂanges in the domestic bankruptey
'ano insolvency laws of each member country, Faced with so many different
systens of 1aw'with their widely differing cdncepts, the ideél solution
would doubtless hzve been to draw up a common bcnkruntcy lzw vhich would
become the'bankruptcy law of ezch individual member state. The Council
-recognises the pra wotical impossibilily of this at the moment, and considers
thet the general apprcach adopted by the Convention, building as it does

on existing national -systems of law, is the correct one.

. 3« - Scope of bOﬂV‘ﬂulOﬁ.

.-
P
—

. _ The Council considers th at it is ess ential that the Engllsh Langus

version of the Cenvention should specify the Bodies fo whlch, and the persons
to whon, the Conveniion is %o apply and endorses the view expressed in -

pvaTagraph 2.6 of the COﬂSHltcthQ paper,

Y

Vi In principle, the Council considers that the insolveni es%ates of

e gmbit of the Convent'on. Mhe ﬁO_ﬁlu

(p
,‘ o

decezsed persons should come within
mede In peﬁu T‘Uu 2.2 of the consultative paper are tzken; it snould

however be zdded that an addjt;onal prablem exizis in Herthern Ireland which

-

goes not exist in other naris of the United Kingdom, nem&lv thet 1% 3= not

&

VRCONEIon, near thegland border with the R@puul?& of Ireland, for poreons Lo

S hevs s . ) . - L.
;'5,‘!%;‘1::_ b domicl / or habz trelly resident in Horthern Irelaznd, but have Lhnin
busines: 3 \‘4+rﬂ of aéminictration in ibsz Hepublic of Trelnnd,

B
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giaaarﬁaﬂ in ming that thc insolvent estate of a decezsed person 18 r.only

A agminictered by the Conrt if the Jourt iz potitioned tono so, it would be

' gtronge if adninislretion by the Gonpt cove one legsl system jurisdiction
whilet administration out cf Court gave jurisdiction to aﬂOtﬂCT legal syotom,

' On the other hand, it geens to the Council to be wrong for a creditor in the
country in which the centre of aorlqactvaLlon is situoted 1o loze ‘the risht

. to have the trader’s property dealt with a8 in a parkrnotey. in that jurisdiction
just becavse he has died. The Council is of the view thet in any conflict .=bout
"choice of law the interestsof creditors are more importent than the interests
of those entitled in succession, and Mccovdﬁnply for this reason znd for TeBoNE
o6f vniformity, the Councii conciders that the test of centre of adninistration
chould be the crlterlon for Jurlsaﬂctlon.ln the cnse of the _nsolvert estate of
a dnceaned perscn being admlnlJtered by the Court.

u

Y mhe Gouncil notes the points mede in paragxanh 2.3 of the consultgtlvc
paper. This does not present 'a problem in Northern Treland, beczuse the s

arrongerents under tHe coﬁtrol of the Court has been retained here, znd the use
of Deeds of Arrangement vndexr the 1857 Act is so rare as not to warrant separate

congideration, However as far as volunthrv liguidations of conpanles are cowcerned,
'g - the Council noies the points mede in ncragranh 2.4 of the consultative paper.

' The Council suggests that a liguidatf¥: in a voluntaxy liquidation should ﬁe able
to obtaln an Crder of the Couri merelv by a formzl application in ordef_thét

.ué ‘ he could more easily and speedlly obtain control of foreign assets. This could be .

of particular imporience to Nortnern Treland as many companies hav1rg thelir main

centre of operation here have extensive interests in the Repuollc of Irelond and

vice vYersa.

6. The Couﬁcil ie concerned about the proposal 1o extend the aﬁplication of the
Convention to overseas terrifories of bofh_fhe United Kingdom and of other .
Convention countries. ﬁﬁlthdugh ir przctice the effect pf this ﬁiii prebebly be
minimal, it is considered thzt this is a con°idevéb1e change. of principle.
4% the moment, the Courts of Northern Ireland have the power,when 2 ct*ﬁc'in'

aid of, at3any rate, a non-British Court, to exerclce 2 discretion as io whether

to assiat ‘that Court, and if so, how <o assist. Tn exercising. such a a1=cr9t;on,

the state of the legzl systes 1n that country is conoldered. ’A}though it is

considered vermissible to give up that discretion in dealing with other member

comniries of the E.2.C., the Council is not happy about extendlné this principle’

‘o numbrous oversess territory.

4 7. . Jurisdiction of Convention.

The Council has cbpsidered very carefully the primary jﬁrisdictioﬁal concept

_of " centre of administration®. As appemrs from the Report on. the Convéntion

prepared by MHessrs. Hoel & Lemontey (Vthe Report"}, this is n new concept as far

as the law of the original six membexr states is covcerned. The concepts of "ceﬂtrm
- of control" and Yecentral manzagenent. and control® of a company -are well kmown to

“the revenue lawysr, An the United Kingdom, and the coun011 wondexrs Jjust how analo?"vﬁ
?ﬁ _ | these concepts are to the “eentre of-admlnletratlon“ of a company . It is noued

L _ from the Report that the word “administr ation” rather than the word "4 1rect10n

I L L I .
( meaning ’hanagement") was used az being more dpprcprlatﬂ vhen dezling with

+ . :
both natural and juristic persons. It may be that “"administratiocn"” means

e - = ) .- . . . ’
ranspement® in relatioh to companies and if se, there moy be 11ttle.di£fenence
| between the "centre of control” and the "centre of administration'. The Council

would anTecLate further clarification on this point.




#8, The p eoumptlon with Tegard to the registered offia@ ef a @ompany

- paragraph 3.10 of the consuliative paper is nctcd. Tt may be thet tlhﬂﬂ‘w i1l bo
 a'funuamental political obgection to a2 United Kingdom Comyxny being vound up.
by a non—bn:toa Rlnrﬂom Court. The Council feels in fact theot the adv nt ,

' 11es the other way in that contrel over the llquldatzﬁﬁ of & company Vthh

has iis cenire of adninistretion in a covntry ( not necessarily the case |

at present ) is probably more 1mpo“tgvt to that comutry than control over tbe

liguidation of a company just because it hag its registered offlce there, The

Council sees a danger in mekinz the mp%umptlun with regard to the registered

office irrsbuttable in that this nay encourgee companies to be set up in the

membe" state w1ih the most favourgble 1nsolvencv lams, { e.8. a country which

:has opted out of the Unifora Iavwas to bankruntcv of dlrectors and managers
of ‘a compeny Je

9. The unsatisfactory pos 1t10n is noted wherebv sone menber couﬂtrlﬂs do
"not recognlse the bankirupicy of individuals. The provisions enabling the
bankruptey to the declared in the counﬁfy'of a foreign establishment in such
l;01rcumstance are 1nadﬁcuate besause tha =% b.nkwantcy'ls not recognised in the
gomtry of the centre of adninistration. However, short of compelling_the
50untries concerned to make a fundemental éhange in their law of-bankruptcy
and insolverncy, the Council can see no sclution to ihis vroblem. The Council

does feél however, that in circumsiances in which ke coun%ry of the centre

of administration does not recognise the banLrup%cy of an individual, and that

individual has no foreim estz blishments and therefore cennot be maderbankrupt
wnder the Conventicn, the UnitedrKingdom should reserwve to itsclf the right to ma
9 such persons benkrupt in the United Nincdom if they conmis acts of benkrup phey

under the law of any part of the United ﬂlngﬂom. It would cﬁearly'be“advantagéous

b

| if such a'bankruptcy was vecognised 2s a Community Bankrug%cy { in countries

othev than the counury of the cenire of adminis tratlon)

_1§ - 10. It is considered that Articles 11 and 12 of the GCemvention are of
- o particular importance to Horthern Ireland, For z varleﬁy'af reasons, Yorthern

Ireland has a large number of companies which are whoily owned s&lealarles

of companies in other parts of the United. Kingdom and elsewhere. Yhilst not in
:any may wiching to dilute the concept of limited 1a1b111ty where a subsidiary
company fails for ordinery commercial reasons outside ihe atters set out in
fArticles 1 and 2 of Annex 1 of the Conven tion, the Council feels that it is
important for ereditors in the situations set out in Artieles 1 and 2 of Apnex =
1 to be eble to pursue the narent comvany of a sub51axaxy'£@r their debis on the
basis that the parent company effectlvelv contrels the subsidiary, appoints its
¢irectors and managers, and should be v1carwously lizble for them, The Council

|feels that Articles 1 and 2 should be altered to make this vicarious liability -

clear. It evnears freom the Report that thn wo“k "persom" in those Articles

Pyt Vo 3 )

Hicludes a Juristie person, and these appear to be lizble under Articles 1 and 2
aF 2 ¥ ranen L) ia * : . a - ~ 3
GFannex ;f-tney "intervene in company mmnagement". The Councll feels that if

g 3 L P - = s o sy - . e . . . - . . .
. the princivle of vicariousg lizbility is specifically included in Articles 1 and 2
L of Arnex 1, -

the onus of proof shenld be on the parent company to show that it

Vas not responsible for the scfs of the directors and managers appointed by. .

e o .
3t to the cubeiduary company.

jar.u..c_.aﬁ...n.uay:.s.a SRS T i
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.5‘Zf, fne Council considers that, once jurisdirt*on has been ceded io 3 foXoi:n

Court, fhai feomvt tmst ha slloved to decide the choice of law by . reference o
its own rules of Privale Fernationallsw, subject to the exceptions specifi¢a11y
ragerved to obther jurisdictions ( e.g. fiscal and Soecial Security debtsi). The
. Covneil agrees that the fact ithat ordinary.choice of law rules should épply
ghould be made clear in the Convention as poiﬁted—out in paragraph 3.28 of thie

Consu1+at1ve p¢per.

12. - Finally, with refard to Jurlaolctlon, the Couwncil does feel that serious
" consideration should be r*:l.ve:n 4o the conferring upon the European Court of Juﬁilce
or some other suitable Body of a supervisory or appellzte role in questions oof '

jurisdiction.

£ 13, Choice of Lawy

:
e

v

Apart from the choice bf law with regard to contruct the Coun011 hase

1ittle to say sbout the choice of law nrov1510ﬁs in the Cenvention. It is,.

gl ‘| however clezrly importen t to provide express 1y that propertv held,by banrupt
in a fiduciaxry canaCltv is not an asset in the bankruntcy, abd also to ensure
$hat policies taken out under the Law Reform ( Husband and Wife ) set ( Horthern

Ireland ) 1964 and similar provisions in the rest of the United Kingdom do not

losge thefprotection afforded by those Acts by reason of the Convention.

14. - The Council is concerned about the propbéal to apply a different set of rulss
%o, in particular, centracts of sale where one of the parties becomes benkrupt 1o the
gset of rules which might-otherw ge anply..”he Council congiders tnat; once one nas
corceded jurisdiction'to the Court of the country where the cerntre of azdmine t1n+1ox.

or esteblishiment is situvated, the rules of Privete Intermational law in that

country as to choice of 1 ('the proper law of the contract ) should annlv. Yo
nrovide—otherw se must Jﬂtro&uce a who71y vnaerlrable elenert of uncer Lxg

1nto commercial tranua bions.

15. Preferential debls

- fhe Council con~1ders thut if the Dronocels to ellov taxes c~nd ohher

analogous debts to be proved for by the relevant authorities as orxdinary creditors

e

i ' in a foreign benkruptey. are eccepted,then as a quid pro quo ihe preferential
| treatment of such authorities in their own jurisdictions should be abelished. The
Council considers that the self—he?n nvov181ons which exist in some member countries

should be a2bolished Dy those countries if ‘they are to be allowed to participate in

United nlnrdom banxruptc1es for fiscal arnd other debis. Tne Council p“reéiaa?s
a .

‘that the revenue autho“luleu can be considered either as renresentatlves of/tﬂp'

citizens of a country and thus most worthy to be given preferentiazl treatment in a

bankruptey, or alternziively the bodx most ea51lj zble to bear the loss crused by tre

bankruptcy of a debior arnd thus not 1P need of preferential treatment. The Council
feels that which—<ver view is taken, it.would be wrong simply to increase tne

preferaniiel treaiment of the revenue autheorities, without some quid BT O .quo.

e L e C LR SR EAEIRES
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The point with res aﬁd to subrozated ereditors in Paragraphs 5.14 d 5.15
e consulistive veper is taken.. The Couneil ccnsiders that it is es ential
should be given txls Protection %o encourarn socially

king “to continue to be Drov1ded by banks and .other

1?_,- _”}“:‘ Ui LO I ]J—\

‘COAJCnts on urtlclms 1 and 2 of Annek I have already beev made, The Courcil
censiders that a good degl of the point of the Unifomn Law is removed by the
-*ilify of states to é}t out of certain provicions, The Council fee1s cthat the
fover te muke the perzons envisaged in Article 1 barkrupt shoulg only arise if
they have failed to poy clasins established ageinst them, This ig noi clear from
Sinex 1 but doos seem to be the case in frgnce on vhose law on this subgcct

one gethiers from 4he Hayp rt these provmslonu are baoed

14, The nﬁov1slons with regzrd to the so~o°11=d Paﬂliam cblons appear to the

Council to he axtrenely waﬁaéanglng. It is not claar Just what theirp effect ig

g0ing to be, ang the Council would welcome detailed elarification on this point,

A final general voint, whlc hes also been made in the consuitative papet,
is the gue 23iicn of tisnslztion of the Convention into Envlisﬁ It is felt that it
ees seutial that suitable'aeflnitionﬁ of key words in the Con Ventlon be zgreed
he English versio is finaliceq, Lhe Cornc1l has exverienced difficy Ty

VRen conigide 1ng the D1rocu1ve on Freedom of ﬁstaolishment, in

the exaoi uzaning and ruzness bﬁﬂlﬂd the French vext. In that
iocument, it becdme appzyent that the brovisions with regard %o the lega
Frofessionnl vere framed in such a way in the orlglnal Wrench as effect1“elv o

cxelvde nor ~¥rench lasmre ers from the highest Courts Ain France, Thisg was not apparent

RTCR the Inplish trensia tin n, Dresumsbly oecause the translators nag BO rezson to

rs2eet such an interpretation. The Council jig ccacerned about the meanings of

sush very brosd expr eusvops as " les avantases mairimon iizux " in the Conventlon,

and the g =urbuolon "moral obligation" in the Uniform Law, It ig clearlJ ezzential

Tt the mitej Kingdon ia awa*e excctlv vhat theirp effect is likely 4o be,”

24, ile Council hae derived conoi eroble hein not onlv f“om the consultative

morew but alse fyop the Eeport, It is the view of the Coun01l that serlous

consideratiOﬂ snould be given by the United }1ngﬁom Darl1an nt to providing

pzecesly Tor the status of the final Report ss an aid toﬁhe construction of the

ms
Convention in fhe Courts of the Yniteg KlﬂruOﬂ. -
&
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your ref

', H., Travlor, Esq., }
. Department of Trade and Industry,
Insolvengy Service,’
2-14 Bunhill Row,
LONDON EC1Y 8LL.

Dear Mr. Travlor,

Dundee & Tavside Chamber of
. ] ’ .

- Chamber of Commerce Buildings

. !; : .

Commerce & Industry

~ § ”

Telephone 0382 22122

Panmure Street Telex 76243

Dundee DD 1ED

Director Charles W Simms JP CA

19th February, 1975

c.C.

Y

Thank you for your letter of 19th December, 1974

I enclose herewith copy of observations from the
Legal, Parliamentsary & Taxation Committee to whom the
and trust these may prove helpful. o

Draft EEC Bankruptcy Convention

and enclosures,

Convener of our
matter was referred

Yours sincerely,

A .
//5—:’ aren Bl Bt i, . -
Secretary.
Matthew Neil, Esq.,
Established 1835  Incorporated by Royal Charter 1864

e



€ HENDERSON & LOGGIE

CHARTERED ACCOUNTANTS L : ¥ PANMURE STREET

0 G. Shidders, CA. D ERREE _ ) DURDEE
B ¢ Helniosh, CA. <L _ - S

© B MoGovern. GA. . L peCoete oot s
 Associste. . o o Telsphons ©362 72558
J.0 Soot ACCA. : B o ’ L ; .
- ihth February, 1975,
W.M.R.- Hon&ir, Heqa . ’ N :
Secretarv, . =
Dundee & xavs:ﬁe Chamber . of Lommerce & Indhstry,

_Panmure btreot, . :
" Dundae. ‘

Degr My. Monair,

Draf{ EEC Bankfhptcv Convention.

I refer to your letter of 23rd Decewber past together
wzth the enclosures wvhich are returned.

You will appreciate that 1t has been pess1ble only
to do a breliminary survey of this matter =mince it would take very

‘many hours of concentrated study to deal with the preblem prnperlv.
© My nhservat1nnq are as follows:’ : :

On the ﬁraft Conventioie.
Page 3 -« Jurigdicﬁions

. It Bays that in the case of firms, companies or legal
p9rsons the centre of administration is to be their registered office.
Since only companies have registered offices in this country, does
this mean that everv person iz to reqister his office.

Page 5 Séemingly it is to be provided that the-COnvention requires
the iaw of the Member States to be altered to allow that a diractor’
o1 manager may be declared bankrupt if he has wrongfully dealt with
ity propertyv. Does this indicate that it mav becoms common practice

or even.perhaps automatic practice for creditors -of a company to seak |

to have directors and managers declared bankrupt in order to keep
open the possibility of wrongful acts having been done.

Page 12 Artcle 20 provides that bankrupicies shall take effect

in the ciher contracting States as against third parties from the
eighth day following the advertisement in the official journali~
Pessumably possibly ten to fourteen davs after the bankruptcy has taken
place in the main State. Does this not open the dosr to the settlement
of outstanding acecounis or the cbtaining of security previded it iz done
within this périoda'— ¥hyshould there be any delay vhatscever!

. Page 14 "¥Why should creditors whe reside in another contracting State

have tne right to dispute ciaamsi_ Surely this is a matter for the

Yigquidator/ SRR
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HENDERSON & LOGGIE

MR R S‘{ i ';":"":“*""éci-{.n i

CHARYERED ACCOUNTANTS _ o ' . ) 11 PANMURE STREET

- D G Slidders.CA . SR . DUNDEE
D.C Mcintosh CA* . o o L o R
 MeGovern. CA ' ' ; Post Code ODI 230

Assccister . S : “© - Teisphone D32 22655
2.0 Seort ACCA . e , o . K
W.HRe Honalrg Esqo L - 3["‘ L Hith FebruarY= 1975,

-.&ble to ex&rc:se the powars vested in oach con?ractlng State where the

property happens to be..

Page 13, I cannot understand the senitence "an exception is made for the
consequances of the r¢q1strdt10n of assets subject to reg1suratzcn“

Pags 18.  As to thg questtnn_usked‘xn paragraph 2=2 I consider that the

e

: ban?ertcv Conventioi™8hould extend to thé widing up of the estates of

insclvent deceassddebtors; and as tn paragraph 2.3 it is my opinion that
the UK. should seek to secure the inclusion within the Bankruptoy
Corvention of other contractual arrangements for the admzrlstratxon of
the affalrs of &n 1n%olvento

Page 19, Paragraph 2¢4e My opinion is that (2) creditors veluntary
liguidation should be included in the Bankruptey Convention and as to
(b)) could it not more epasily be determined that all liquidations be .
included in the Bankruptey Convention excepting those which the Court

 has determinad as being members! voluntarv liguidations. sutomatically

these being where a declaration of solvency has been properly lodged and

not withdrawn. . Withdrawal would occur where, during a members' voluntary
ligquidation, the liguidator has found that the creditors are not all to be
paid in full and then the. liquidator would notify the court. In Scotland
3t would be the Accountamt of Cnurte‘ ' : : A ‘

Page 27 Paragraph 3.5 I view with some alarm the paﬂsxollty af a Court cl-

-in ancther State declaring & U.K. debtor bankrupt, that bankruptey to
- be trecognised in all other Member States. For example, if AB heolidays
_ mbroad and leaves an unpaid account . (pnqqxblv intentionally and with good

reason) the foreipn creditor might declare the U.K. resident baﬁkrupt and
thus he would be automatically bankrupt 1n dli other States.

Page 33 Paraqraph 3.15 I suqgest thqt there should be oppositien to the
scceptance that bankruptey of & Tirm automatica?lyientaiis_that'of its
mexbers. It iz perfactly competent in Scots Law particulariy for a firm

- to be made hankrupf theuqh one or more of the parthers may weil be selvent.

It will be appreciated that 1 have not had time to go any further into

. these matters and throuoh pressuve of business will not indeed find the time

even by the end of March., but I have thought it wise to give such points as

‘I have made rather than refrain frowm giving any response at alil.

Yours faithfully,

'ne_s/ﬂ'sso; e @/{W
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'EQUIPMENT LEASING ASSOCIATION

Limited by Guerantee

14 Queen Anne's Gate London SW1H 9AG Telephone: 0F9303393

N

27th.March; 1975.

Commander T.H. Traylor, M.B. E., C de G.,
Secretary,

E.E.C. Bankruptecy Convention Adv1sory Gommlttee,
Gavrelle House g .

2el4, Bunhill Row,

London, ECLY 8LL.

Dear Sir,

The Consultative Paper 01rculated by the Advisory Commlttee
has been considered by this Asscoclation.

We feel that we should confine our comments Lo those guestions
with some relevance 0 the leaging of plant and equipment and
have the following comments on the consultative paper:-

Paragraph 3.24

(i) Tt is felt that the effects of the exception created
by Article 21(4) will reguire amplification - for
exemple, if an appeal is to be made against the order
of "the court Tirst seised" presumably that appeal
will be heard in the courts of that country, however,
the choice of law at that stage does appear to present
some difficulty in view of Ariicle 19(2). On balance
1t would seem that the law of the country in which
the bankruptcy had been opened should apply at that
stage.

(ii)-‘ Difficulty is alsc envisaged in regard to such
matters as the differing effects of the law of
conversion beltween member states, pariicularly when.
coupled with "ostensible ownership" doctrines.

If the correct law to be applied cannot be decided
at that stage the complexities facing a lesgor
wishing to reccver goods leased by it, and which
may have been converted are enoTmous.

Paragraph‘4.4l

Most leasing contracts stipulate the proper law of the contract,
usugally that of the lessors country.

-Cont¥d...

N . Oirector- Secretary JB Damer

: _-‘.—],.rm,ﬁ,m,.f.i e




Comander T.E. Traylor, .B.E.,C dé G., 27th March, 1975.
London, ECLY 8LL. | Page 2...

It is felt that Articles 37(2) and (3) present a number of

- complexities and that they should be deleted so that in the

event of bankrupbcy the law of the state of the bankruptey

. would apply to the winding up proceedings, inecluding its

rules of private inmternational law.

We are also concerned that the effect of the Article will be
to over-ride terms in existing leasing agreement stipulating
the proper law of the contract and thereby frustrating the
intention of the parties. We therefore feel that Artiele 37
should not apply to contracts of leasing and hiring entered
into prior to the coming into effect of the Article. '

Paragraph 4,45

We agree with you that the rule aS'prOPOQed is unsatisfactory.

We feel that the effect of the reservation of tiile should be .
governed by the proper law of the contract in which title is

-reserved and not by the law of the state in which the bankruptey

has been opened.

Yours sincerely,

A e A end

A. H. MACDONALD,
DEPUTY SECRETARY.

AHM :mj
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- HMIRE PURCHASE TRADE ASSOCIATION
3;.BE§ﬁERS.SfREET..LONDbN; WIE 4J%Z.

GENERAL SECRATARY . C. MCNEIL GREIG, Q.8.E,, M.C,

TELEPHOME: 01.E36 7584

19th March 1575. RS
Commender T.H. Traylor, R.¥. Retd.,. _
BEC Bankruptey buTVﬂntl 1 Advisory Committee,
Gavrelle House, . ' s
2-14 Burhill Row,
Londo n, EC1Y 8BIL.
Dear Cotmander Traylor, i
EEC Bankrupicy 001vention
Tha Associ ticn has now consitered the TEC drali
orvention together with the very 1nterest1ng comments and L
estions eontained the Paper which:- accompanied +that draflt.
In seeking toc assist the GommLut ee in its wark, the
Association is conscious that its comments fall into two categories,
the first dealing with thoze maiters divectiy Wltfjﬂ the scove. c? T
the Associztion's own expertise as being proble relating 4o
insteiment credit as such, the second traversing tnosc MEutCTQ of
mors gehnewal apblication, as to which ocur views can QﬁLy be T gardﬁu
a3 those of the ressonsbly in fovrﬁa layman.
Congumer Credit
Ir opening our comments we would wish to vefer firsi '
the phrase e ith re ation of title" which appears in _
ﬁrtn;' ‘ + appears to ths ‘Association to be co .
egaent n of this ohrase should be drafted o
include gale agreemsnits but also hirs purchese,
since underlying & hire purchase contract isz
for wner. It would clearly be insppropriate
to drs in Barovean benkrupicy law between two
‘kinds of tx are goeverned by nparl identical milesg
in Bnglish law. Hev1ng regard o the provisions of the prezent. .
lee Purchase Acts and of the V1rtaa11y identical. prov1°in s of the
e
v

n
Act 1974 (s, 90)i it might be desirablie morecver *o




“Committee as o the rule in Axticle 38 concerning the law that
‘wonld govern a contract of sale - The proposed rule would esult

for example, it was a consumer credit agreement for the purposes of
- the legislation affecting the country in which the contract was made.

A e T s

make it clear that statutory restrictions on the seller's right

:‘io exercise his reservation of title do not affect the exi st@noe
of that right as far as this section is concerned.

The As3001atlon enflvely shares the anx19+y of the

in contracts for the sale of goods belng made subject to a 1aw i
other than the proper law of the conirazct, and this could only.

. have effects that were uvnexpected, untoward and uncertain in thelr

mode of operation. It is unlikely that many persons will

' seriously consider the consequences of an international bankruptey -
‘when entering 1nto a contract for the sale of goods, and these who

do will need ito seek expert and expensive legal advice to ensure
that thelr interests are protected.

Although at first ight the stipulations in Article 39(1)
conce“nlng documentary evide ence of sale with reservation of titie
are attractive, the Associztion shares the doubts expressed by the

__Committee in para 4.45 of the Paper when they referred to the _ _
- effect of the "complex requirements" of the Consumer Credit Act 1974.

It is to be noted, however, that vefy similar requirementé'
are likely to be imposed throughout the EZC as a résult of the EEC
Directive on Consumer Credit, a first preliminary draft of which
reached the Association last April. Although this draft does not =~ -
gppear to be making much progress at present, it is based closely
on the new British legislation and in the present "consumerist®

atmosphere it would appear as almost certain of enactment sooner
or

')

ater.s

In these circumstances the most sensible view would seem
to.be that whilst "simple writing" should suffice for the purposes
of the Articlie, this should be without prejudice to any further
renulrementq that might be imposed on a partieumlar contract because

7

This would appear to be another reason why the present proposals of

© Article 38 are unacceptable, since it seems to the Associstion

entirely wrong that the law affecting a comtract should be other
then the law under which that contract was mwades

Jover

] ——




. " In short, whilst 4he Association would be prepared to.
accept and indeed entirely supvoris the concept- of Article 39, it -

 feels firstly that hiré purchase must be brought firmly within its

scope, and is secondly of the view that proviQion must be made to
take account of any special ﬂluulrﬂments that. may be ﬂnvo1ved in-
particular circumstances. o
 So far as Article 6 of Armex 1 is concernﬁd the
Asscciation's view would be that the bankruptcy of the seller shouldf
not affect the rights of tke buyer who should retain for example the

ability to claim in damages for a lack of merchantibility, although
~ his claim should be no better than any other creditor in respect of

payment out on the claim. On the face it it indeed the vresent
woerding of the ¢f+1c1e we believe does not'alter this situation.
We are not entirely certain as 1o whether it would be
deSLrao]e for this Article to override a. prior agresement {i.e.,
presumably, that the agreement should terminate on the bankrupicy
of the aeller) - On. balance, however, we see no reason why such

- an- agreement should not be permitted, although in that event we are
dn'no doubt but that the buyer's rights to the return of any moniss,

if that weré to be involved under the contract, should be no better
than that of_creditors-generally; ' '

The Asq001at10n would V1ah to ensure that the position
of an assignee of the rights of a seller in a contract of sale
whether with or w1thout a reservation of title will be protected

J-in the event of the bankruptey of the buyer or ‘of the assignor
(e. f. BWaKem v, Trustees of Pendlebury (1931) 2 ¢h 255},

This aspect is of particular relevance in the case of -

_ Tinance houses who take an asqlgnmﬁnt-unﬁer, e.£., a block
3

disceuntﬁnr arrangemnent.

Scone of the Convention

7 The Ass001at10n is aware of the dliflcdl ties that could
arise if attempts were made to impose & greater amount of Uniform -
Ltaw than member states were prepared to accept. Wevertheless, it
is thought that in certain fields the acceptance of differences
between the laws of member siztes may result in loopholes. and

_/ovef_
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inequities.  In particular, it is thought that the inapplicabi 1ity

of bankruptcy proceedings to cer *ﬂ‘n'categovies of personsg in

certain states could give rize to anoma.llesfaq suggested in para 4. 3

_ ... -of the Consultative Paper. We would think it desirable (1f this ‘
4 . .. is possible) that bankruptoy proceedings should apply to the same ~ °~ - .
. L - category of persons in all states, and support the view in para 2.6

- of the Consultative Paper that the Convention should explicitly

~indicate the claases of peroons and entltles to wh1ch 1t appl;es.

The Associztion has alwavs held the view that there shou]d
- 'be no exemptions from the general law for institutions simply H@Cauqe—
- %hey can claim & particular status (aq was the case where an
- organisation helding a Section 123 Certificate could claim exemption'
from the Moneylendérs Acts.). For this reason we strongly opnoce
" the exemptions from the Conventlon ligted in Artlcle 1 (,)

Another field in which 1nsuff101enb HHJfOmetV between .
member states could cause problems is in the field of relation back,
and it would cledrly be desirable that a standard pericd of reldtion
back should apply throughout the Comminity.. Vhat would clesrly not.

- be accentable . is the situation described. in the side-lined passage
at the bottom of para T:15 of the Consultative Paner,'as to which we
entirely endorse the views of the Committee.

L1though the initial view of the Association was aaaznst _
“inclusion of creditors! voluntary windings-up in the Conventﬂon, it o
is accepted that their irnclusion would be desirable if sreater |
overall unity in other matters can thersby be facilitated. - We
presume that a member's voluntary winding-up would not be affectpd
by the Convention unless or. untll it were subsequently bhown tbﬂt
the company was 1nsolvent '

The AbSOClﬂtLOH would suvport a provi“ion in the Convention
allowxng for the inclusion by declaration of tbp ”haqnel Islgndq
: andfcr British nvnﬂ"ﬂas territories.

Persong restonsible for the management of companies

rPhe stoc¢auloﬂ shares tre nisgivings mentioned in the
Consultative Paper (in para 7.7 et s ) concerning Article 1 of
the proposed Uniform law. In parulcular,it is ccnsidered that
before a person described in Article 1 should be declared bankrupt,

- ' - Jover




the amount of'the.company‘s claim should have been established .

against him by due process of law, and he should have been afforded o

an opportunity to meet this claim. We would also agree that a
- precise specification of the requirements governing onus of proof S
and the criteria of knowledge sand irtent is essential, since the L
issue involved ig in'practice'whether-or_not a.verson is giilty of
what is in truth a criminal offence. ‘ T

If these points are not satisfactorily resolved, the

Association would &ubtort the raking 6f a reservation along the
lines of that made by the Federsl Republic of Germary. . _ O

Set Off in Respect of Contingent Lishilities

Recent legislation in the .United ¥ingdom (in particular
the Consumer Credit Act and the Supply of Goods (Implied Terms ) Act)
has greatly increased the rumber of cirucmstances in which a T
contingent 1iability can arise. These. lisbilities can be s
-substantial (e.g.'damag@s for defective goods) and we would therefors
_welcome & broadening of the rules of set-off %o include centingent

as wall as actual lisbhilities. (Article 5 para 3 of the Convehtion
and para 4.48 of the Paper refer.) ' : ' :

Othar Mettefs

The Association shares the Advisory Committee's anvieties -
. . . . . 5 . - o .
regarding Articles 17 (3) and 17 (6) discusged on pages 37 and 38 of
the Consultative Paper. : L Do '

1t ig agreed- that some re-wording of Article 20 avpears.
‘necessary to cover the legal position of a liguidation under UK law.

The Asscociation agrees with the Committee's views ewpressed
- & ) . =
in Section 4.36 of the Consuliative Pzper.

state explicitly tha

k=)

Section 4.19 of the Consultative Pan
ta

-~ extend fo assets held by the

1: linuidatorts eauthority dees not
r in trust.

N _ ) . .
_ We agree with the corment made 4o the Committee and
referred to in para 4.41 that difficulties could arise under the
vregent draft of Article %7, and we support the proposal that
varagrapns 2 and 3 of the Article should be deleted.

"2

fover
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: The Associstion hopecs
be of assistance to the Commitie
matter on which it is felt that
help, we shall of course be wver)

. Yovrs sincerely,

S P.J. Patrick..
Secretary.
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‘Dear Sir, - ' ‘ - ¥

"_ INSTITUTE OF DIRECTORS
10 BELGRAVE SQH)\RE - LONDON - S"».’_v.?l

O1- 233 3601 (BELGRAVIA 36¢1)
TELECRAMS BOARDROOMS LONDON swi

19th February, 19?5_

T.H. Traylor, Esqg,_MeB,Eu, C. de G.,
Room 124 Insclvency Service,
Department of Trade,

2-14 Bunhill Row,

LONDCN, ECLY 8LL

The Institute of Directors has congidered the E.E.C.
Bankruptcy Convention {(*the Convention®) and, in particulsar,
the Consultative Paper ("the Paper®) dateg November, 1974 or
the Department of Trade Advisory Committee on that Draft
Convention. It has noted on rage 3 that comments shouid be
addressed to you and accordingly there are set out below the
comments of ‘the Institute on certain matters,

1. ' The Membersg of the Institute who reviewed both the - .
Convention_and the Paper feel that the Peper sets out in very
clear terms the principal points in the Convention which relate
to present practice in the U.X. and in particular, highlights
the differences in the areas where. comment is invited. It

-

15 to be hoped tThat the Departments of Trade and Industry
js P v

eight follow this procedure and set up similar Advisory
Commitiees to review other agpects of E.E.C, legislation with
the expertise and authority that was evident in this particular
Paper. - .

The Institute notes that +there is a certain amount of

~confusion between the Terms * ankruptey® ang "licuidation®

and would hope that this could be clarified in any new
Convention to be issued, ensuring thet the differences
vetween the liguidation of legal entities and the bankruptoy
ox Perscns isg Clearly understood, - :

2. Para. 1,12, pPase 16 of the Paper

Reference is made to the fact that the English version of
The Convention ig a transistion ¢f the French text and the

Iz ¥
n isiied that
text invariably carrics itho anoe

Conmittes state "We are not satisti
e BEIT sense as the Fren

he present English
ch textn,

D!F!EC'{'OR.GS-ZNF.R;’.L SiR RIrHAnD PUWELL, By, m.o.

LT
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This appears +to be such g fundamental point and
~ene that could affect the Jegal responsibility of so
many aspects of business (including directors*) that
the Institute wishes to echo the Committee s concerm,

It is hoped that the Departments of Trade ang Industry
. Feécognise such concern end will produce an authoritative
“translation of other 7.E.C, legislation which would not
‘allow for such differences in interpretation,

3. Para. 2.4, Page 19

The Committee wah whether créditors?voluntary liquidationg
should be included in, or excluded firom the Convention andg
it is the-Institute's view that as +the ultimate burpose is
the same, creditorg? voluntary liguidations should be
included, There would appear to be problems 1f they are

excluded, ag a voluntary liquidetion can turn into a
'COmpulsory liguidation following insolvency, It is
bresumed that if guch voluntary ligquidations were to be
included, there would be Conseguential amendments to the
Convention to Cover such matters as ratification by court
order, ' :

&. Para, 4.36, Pages 49 & 50
The Institute-agrees with the comment of the Committee

that the terms of Article 20 require Teconsideration ang .
r that it should be drafted in such a way as +o convey. the *
present legal position in the U.XK. on *the appointment of
. a 1iquidator, viz: that the liquidator assumes the

Tunctions of the directors of the Company and in that respect
~has power 1o deal with the company 's broperty to the temporary
exclusion of the directors, It is essential that the
Drecise position be known to directors, as jt could affect
their legal responsibility s to their course of action in
dealing with assets about the tine the liguidator ig

o Rt
o R AT

2. Para, 4,22, Pages 5% g 54

The Institute takes the view that as & quid pro quo for.
the freedom for individuals to Bove within the E.E.C., there
should be a willing acceptance of restrictions within the
E.E.C, This might entail disqualification from acting in
certain capacities,-including that of a director, in one
country because the individual has been made bankrupt in
ancther country, The Convention at the noment leaves it
to the law of each Contracting State to determine the extent
of such disqualifications, but if the above bPhilosophy is
accepted it would Seem more suitable that this be transferred

. to the Uniform law and’ stated in Annex 1 of the Convention,

&, 'Para, L, 24 Page 55

. The Committee invite comments as to the date from which
;:bankruptcy should be made effective ang note in their Report
that representation has already been made by the Institute
of Directors. The Institute has reconsidered this ang
thinks it important that the precige time at which power is -
given to the trustee or 1iquidator:should berlearly-understood
and that there should be no confusion as to the respective
povers and responsibilities of directers on the cine hand-
and the 1iquidator_on the other. It ig lisportant that
Cthere shoulg beTCOnsistency between the effective date of

T T T L i e v T R I
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bankruptey referred to in this paragraph {(4.24) and

the ability to act (which is referred to in paragraeph 4.60).
The Institute notes that another view has been put forward
that bankruptcies should teke effect immediately and would
accept this alterrative suggestion. ~With it should be the
ability to deal with the assets,; which is the questicn

F

raised in paragraph 4.60 of the Report.

7. Para. L.5h, Pages 71 & 72

“The Institute endorses the suggestion made to the
Committee that a similar quelification is required to ensure
that the laws of the country which govern the actions available
to individuals- shordd not be inconsistent or ungualified by
the powers given under the E.E.C. Convention. - The Institute
- : would, however, prefer that the countries concerned should

o - harmonise their laws in such respects so that the problems
P of inconsistency would no longer remain and the difficulties
3. . of having local restrictions would consequently disappear.

¥ It is accepted that this nust be a long term objective and
” that in the short term such difficulties will remain, but it
is to be hoped that there could be a general move made towards
such harnonisation.

8. Para. 4.60, Page 7L

Thig matter has been dealt with as part of paragreph 4,24
in note 6 =bove. : _ : S |

9. Para. 6.5, Pages 91 & G2

-The Institute endorses the concern that individuals, -
including directors, could have difficulty in having knowledge
of the relevant law; it does not lie within our brief Lo
suggest ways in which these problems might be overcome but
the Institute accepis the point made as valid,

10. Parg. 6.10, Page G4

d e i it s o te bR i

_ The Institute accepts the Committee's view thet

Article 58 (2) as presently drafted is acceptable, as three .,
months is considered to give directors adequate notice within
which to take action.

- 11. Para. 6,13, Pages 95 & 96

The Institute accepts the réquirement embodied in
Article &2.

12, Para. 7.1 et seqg, Pages 100 onwards

~ The Institute notes that in certain circumstances s
deficiency in assets in bankrupt limited companies can be -
recovered from the persons who have conducted the affairs
of that company, such persons to include directors. It
is noted that there is similar legislation included in the
: U.K. under Sections 332 and 333 of the Companies Act, 1943
E and - accepts that such legislation should remsin in +the
' N E.E.C. Convention, It is considered that this ig o proper -

1course for the good conduct of .industry end commerce generally.,

Dealing with the -specific points, therefore, it is
congidered that the definition set out in paragraph 7.6 (1)
and (2) should be limited to include “and knowingly". It
is accepted that this is an iuprecise definition znd as
difficult tc determine as the present U.K. wording of Ywith
intent to defraud", as one would have to know the state of :
- mind of the individusl at the time that action or inaction teook




v
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place. That decision, however,. could be left to the

courts and it is important that the present definition.

" should not remain as widely drafted as at present.

Paragraph 7.7 deals with Article 1 and the Institute
is concerned at the implicstions that the extension of
bankruptey to the individual could oeccur whether or not
the company has wmet all claims or otherwise. It is

Amportant that this course of action i.e. to extend a

claim against the directors, should only be available

where the assclts of the company have proved to be
insufficient to meet all liabilities,

 Paragraph 7.9 has been dealt with above and the
Institute agrees with the Committes's suggestion that
Article 1 appears to be unacceptably vague.

The Institute agrees with the contention in
paragraph 7.10 that some date for the commencement of
bankruptcy must be determined and capable of being
established by the courts.

Paragraph 7.1l refers to the fact that the Federal
Republic of Germany has expressed reservations in respect
of the Uniform law and queries whether the U.K. should

follow suit, The Institute does not consider it adviseble

that the U.K. should opt out of the Uniforn law, or
express major reservations in respect of Annex 1 unless
it is absolutely necessary. - It is important for
businessmen generally (including directors) to know the

laws under which business is zovernsd and that there should
o e

be harmonisation wherever possible.

Paragraph 7.1l2 agrees with the present proposal in
Article 2. The Tnstitute considers it necessary and

important that the powers and responsibilities of directors

should extend throughout the E.E.C. and that similar.
safeguards should be built in,

. Yours faithfully,
: i

J.F., Staddon,
Secretary
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B,B.C, BANKRUPTCY ‘CONVENTION ADVISCEY CGIITITER
on
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- INTRODUCTICY .

1‘..

This subnission is made on behélf of our members i.
in Northern-Iroland.and;ccording to the provisionéi
of the Companies &ect (Worthern Ireland) 1960 and

Conpanies (Amendment) Act (Northern Ireland) 1963,

There are many matters in the Consultative Paper
which are exclusively ratters of law on whlch we

do not feel competent to make observatlons.

. These inelude such matters as interpretation and
tranalation, '

Our Subtmissions are linited to companies gnd in
coriain areas where we consider comment is

apyropriate,

It is recognl ed that the long torm aim is for
harnonisation of law but this will take time to
achieve and in the short term practical means of

recognising variations within the laws of the

-various stakes must be found,

The following comments arc put forward on that

b'l.s is,
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" SCOPE OF THE CONVENTION.

PROCEDURES TO WHICH THE CONVEETION APPLIES

2.3

It is noted that the Convention as at present

- drafted presents problems on how to deal with

non-judicial proceedings, It appears to us

that if.would be. better to legislate For these

in the Convention itself rather than rely upon
such powers as nay be contained in the Jﬁdgements |
Convention. On the basis that the Convention

is desigmed o achieve.reciprocity it would appear
to be unfortunate if non-judicial legal procedures-
operated in a membor country were not enabled to
be recognised in other momberlcountrieé. In
Northern Iréland, as far as companies are concerned,
this heading would include oreditorst voluntany |
liquidations, roceiverships particularly created
under a floating charge and perhaps members!

voluntary ligquidntions,

The present procadures within the United Kingdom

relating to voluntary winding-up, receiverships,
porticularly under o floating charge, have many
advantages in terms of resolving the financial
position of the companies concerned, If such
procedures are not recognised it would appear
that from thetime of the appointment of a.‘
liquidatof or Teceiver he would not be entitled
to trade within'ényzE,E.C.'country outside the
United Kingdom., . o
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At least two possibilities appear to exist,

(a) The recognition of a Receivership dn@/'_,‘

or Voluntary Winding-Up within all E.E.Co

Countries by means of the granting of some’

form of a certificate from a Court or other

form of appropriate authority

or

() ()

(ii) '_

E.Z.C. Countries could agree to
recognise that a Receiver has power
to realise debis created from the

time of his appointment

The Court should be given powers

-to rescrt %o asset pools, after

the preferential creditors within
each member state have been sotisw—
fied in full, 1% is recognised

that this effectively creates anothcr

category of preference which would

- rank before unsecured creditors,

] e e
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PREFERENTTAL DEDIS

5 . ' The provisions of the Consultative Paper
- relating to Preferentlal Claims as we

understand +then are shown on Chart A below -

CHART A _

o L
gt

' PRUFERTNTIAL CLATMS IN A MEMBER STATE

(ACCORDING 7O TAW OF THAT ST.LTE)

- Claim lies against assets pool situate within

that State

If nqt fully satisfied
- |

Is clalm of a . _ S Otherwise
Flscal of quasi-fiscal - ' . ,]
Character : Is élahn : : '}f not -
' Preferential - Preferential.
 Balance unmot .of | according to ‘according
Preferertial Claim law of another . to that
- will rank as membar territory other members law:
 unsecured |
Then Unsecuréd.
- clainm is
Preferential.

- in that territory




It is suagested that the procedure
as outlined in Chart 3 may have some

merit as an a¥ternative —

CHART B

PRUFERENTIAL CLATMS IN A MEMIER STATE

{LCCORDING TO IAW COF THAT STATE)

|

Claim 1ies agoinst assets pool situate within
that State - subject to each assets pool being in

excess of preferential claims
If not fully satisfied in all territories then

lake transfer from other asset pools

to enable all.prcferential clains to be
satisfied according to preforential laws
of each member {But net beyond i.e,
preferential creditor in territory X
cannot establish preferential c¢laim in
territory ¥ or of different amount)

(- . If that is not possible i.e. if all

asset pools are less than total
preferential creditors then td@al
preferential poolsfterritory
established and allocation made
rro rata with transfers within

asset »nools,

Above?is ioperfect but could work in short term _
Long term ~‘intention to barmonise preferential rules in

all texritories of members




THE UNIFORM LAW
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T . 16

7 .37
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The principal altefations incorporated
in Chart Bare

(1) The Preferentinl Claims are established
- according to the law of the state in
which they arise only

(1) ALl Preferemtial Creditors receive

settlement either in full or pro rata,

We agree with the principle contained in
Azticle 1 of the Uniform Lew that a person
mays in certain circumstances, due to his
pvarticular associstion with a company, be . -
declared bankrupt, We feel that this ‘action

should not take place until such time as the

~ commany's claim has beon established againsﬁ'-

kim, Any reference back period should be the

same as that for the company, -

It would be necessary to reach agreement
with all member states on the définitioﬂ of
"cessation of pemyments", The definition
should be part of the Uniform Law and should

be universally defined,

Ve are not aware of any evidence which would
indicate that the provisions of the Section
93 Companies Act (Nerthern Ireland) 1960 are

- tooc harsh and acccrdingly we feel that the

legislation should be similar to Section 93, ;




4

e appreciate the importance of
floating charges .in the insclvency

proceedings relating to companies in '

. the United Kingdom and would strongly
- support your committee's view that it is’

undesirable if the Convention in any way

prejudiced their validity,




TTITTE OF CHART:RED AFCOUFTAHTS QF  SCOTLAND
Incorporated by Hoyal Charter in 1854)

rﬂ~m

Draft EEC Convention on Bankruptey |

Memorandum of Corments by 2 Cormithtee of the Institute'
. on the Consultative Paper issued by the Department of
. Trade Advisory Committiee.

Part I1 - Sections 5 - T of the Consultative Document .

4. Detailed Cbservations on the Consultative Paper {contd)

5. Preievenulae and Secured Debts

“5;10 The Committes does not cons;der thai fhe aceeptance by the Gonveﬂtlon
-of the contlnuance of the rights of preference in respect of ?;seelland _'

e__qp351~¢1scal debts in an 1nd1v1&u9 state against'assets in that.state
is cons1stent Wlth the baszc phllOSOphy of the Convention but is of the
view th1+ 1t ll the only practicable approach,certalnly 1n the 1n1t1al
pericd cf uhe operatlon of the Conventlon. The Commlttee was not,
hovever, clear why'Arilcle 42 excludes fTom.unsecurea renking in anotheﬁ
{etate civil or comme*01al debts due to - a. government.

5;12 'Fieﬁ\praetlcal experience as llquldators the Commlttee con51dere that the
facilny ’or ge vernments to rank as unsecured eredltors in - other memper -
-states W111-have little effeet in praeuleal terms becaqse in the majority
of cases, certainiv in the United Kingdom, there is normally 1litile left

of an 1nsclventlf+ato affer the claims of secured anu preferred creditors -

Y

‘heve been satisfied.

5.15. The Comm;tuee 1egar&¢ the queetlon as uO whether a debt elelmed by a
subrogatee credltor for wages advanceiwoulﬂ.be coestrued as a deb+ _
arising Out of a ccntract of eﬁploymenu as a strlctly legal matter uﬁoe

whlch it is. not competene to express g view. The Commlttee Finds lt

- dif:icult/

:".‘..ﬂ,_Lawsl'L:;-‘,‘._"‘%_;. il s e Rl AR L
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_that in the absence of a right of su'brogatlon banks would be much less

2.

dlfflcul‘t to exoress a firm 0p..n:|.on as to the des1rab111ty of the ‘right
of subroga,tlon in respect of advances for wages. With the present

‘crend towards a prollferatlon of statutoz‘y preferences it seems 11ke1y'

likely to make advances for the pa.ymen'l; of wages and this. would 1ea.d to_
a general tendency for f::.ms to become insolvent at an earller stage
than uhey do at p:t:‘esen‘b and render reha,bllrba,tlon less feaslble.
Conversely,‘the Committee recognises that there is a substantial body of

opinion which c'ons.lders that under "che ex:.st:.ng United ngﬂom 1e,ws the

. banks 't:aking into account rights of subroga:l:lon and fixed and floating

haa:ges secured on asse‘ts, obtain an undue degree of

preference leav:_ng 1ittle, in most cases ,Ifor ord:ma,ry credltors.

- 5.17

5.18

5.19

The Committee is mcl:med to agree W:Lth the Consultative Comm:.t'tee the:t »

the Conventlon i‘avours preferent:l.al creditors unduly and it supports the

comprom:l.se solutlon suggested by “bhe Consulta.tlve Comm:.utee. Wh:Lle 1{:".

:[’eels that 'bhe existing prov:.slons governmg d'l_strlbutlon set out in

Article 41 would. be e,ccenta,ble, it is of the view that. deta.:l.led guJ dance

as to ":.heir i@lemen‘batlon Would need to be prova.ded, parulcularly as

'regas:'ds how relief is %o be given where more than 100p in the £ is
J_np'athered

E[he Commlttee feels strongly tha:i: the existing system in the Unlted.

' _K.J_ngﬁom of aﬁg d..Lca'tlon of claims by the llquldator,wz.th a rlght of

appeal bv che creditor to the cour*s ha.s Tany practlr-el aﬁvanta,oes. It -

- sees no reason for chengmg this and would be very much aga,lns T a.ny

change wh:Lch would result in claims bemg adgudlcated bv the courts. .
Unless the rlgh'b of appeal to the courts ig gbsent: from the legal system
of dIlY of the member sta.tes 'the Commrbtee feels 'hhe.i: 'hhe prmc:l.ple of

mtual/
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mutual respect between courts of Member States mast be a.ccep‘bed. :
T’ne Committee congiders that whether l‘t is de51:cab1e or not the approach

a.dopted in the Convention for g:w.mg effec“t; to p*e:erentlal claims

_ represents the only prac u.cable approach. I'l: would certainly

not wish o see any extension of Government preferences._beyono. the present

- territorial and Quantltatlve l:um.ts but 1t does not howevel, appea.r that -

- {he provisions of the Convention have this effect. It would hope that

in the longer texm 'E;he preferences in the Member States will become

wmiform.

6 Becog;nl‘tlon a:mi ELrlforcemen'l: of Judgmentg and Challenges o thems:

6.5

6.8

. 6.9

6,10

6,12

The (‘ommrt.‘l:ee recognlses ’she pro’olems of authen‘blce,tmn; recog;nitiozi and

'enforcemen’c of aadgments e.nd ord.ers of foreign courts but feels tha.t

this is very much a legal problem to which it is not competent to '

suggest a solutlon.

The Committee cons:l.de.es that for Scotland 'l:he Sherlff Courts should .be.
added to the list of courts as well as the Court of Sesgion as 11: does ﬁot
consider it should be necessary to go to the Court of Session for

deca,slons on what could be mJ.nor ma.tters. _ ' .

+

The Committee can see no &1sa,dvantage in :anlud.lng a specified public
offa.c,lal and., indeed, i‘eelsthls :anlusmn mlgh‘t be advanta,geous.

The Committee aglees that Artlcle 58(2) is acceptable but points out

that the -l:me llmlt of three mnths for impeachment ci bankrupt ucy is

' 'Inconsmtent w:Lth the pI‘OVlSlO"lS of the Compa.nles Acts wh:i.ch prov1de no

such 1imit.
Vhile the matteJ_ is prmar:.]y a legal one, "she Commit'bee can see no

practlca,l reason why eni‘oreement could not 'be effected through 1oca,l

'_ couxts and. e,ccordmgly suggests that the Court of Sess:Lon a.nd She:m.ff

3 COu:::t_s/
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6.13

6.14

" Member State this would in practice be the address of the llquldator 58

L& 11quldator would in any case seek legal advice in a foreign state. ﬁ

Courts be added in respeot of Scotland to the list of authorltles

SPGleled in Article XI of the protocol It is of the oplnlon that

The Committee finds the general.prlnclple of Article 62 acceptable.
The Committee considers that there is nothing‘unreasonable in requiring

v

the liguidator to prov1de an address for service of process: In another -

looal legal agent. While it is not conversant with Article 46 of

the Judgment Convention it agrees with the need for coﬁsistency.

Te The Uniform Law.

1.4

T

7.8%9

The Committee agrees that it would not be appropriate to apply to
proceedlngs such as judicially superv1sed schemes of arrangement and

compositions: the prov131one of Artlcles 3 to 6 of the Uniform Law and

that the remedy for credltors de51r1ng their appllcatlon is to 1nst1tute

formal bankruptcy prooeedlngs.

The'Committee assumes that the purpose of sub-paragraph 3 is to ensure -
. that France and Italy 1ncorporate the prov151ons of the Uniform Law in-

_thelr own laws relatlng to the proeeedlngs gpecified in Arteile XIIT of

the Protocol but feels that tbe wordlng of the sub-paragraph isg somewhat
zmbiguous. -

Comment on thie matter has already been made in 4:3,16 of Part I of-this.
inemorandumn.- ‘ -

The Commlttee would not presume to express a view on whether tne crlterla

for persona_ Jishi 11ty are a matter for bankrunucy ]aw but feels most

strongly that the existing prov1elons in U X law extendlng to an .

'1nd1v1dua1 llablllty for a cumpamy 8 debts are too 1mpreclse and, dlfflcult

o

to enforce. . -It therefore welcomes the provisions of ‘Article 1. Notl"

_having/
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| having expert legal knowledge it does not feel that it is competent to
comnent a8 to the precise form of-the criteria which ghould be Specified.
7.10&11 It seems to the Commlttee hat Article 1 will enable essociaied persons
" %o be rendeved bankrupt more expedwtlousey than 1s presently possmble
under_Seots law. This, it considexs, would be a deslreble change as
the resuit of-the delay which can occur under the present system'islthai;
the debtor has time in whlch to dispose of his assets. In 1ts comments
on para. 3.16 the Commlbtee suggesﬁed that dSSOul&ted persons should only.
_be lldble to be declared bankrupt 1f they have fallea to make payments
due to thc bankrupt flrmm . Provided this protectlon for the _nd1v1&ual
is 1ncorporated 1n the Convenﬁlon,the Committee con51ders it reasonable
that the date of cessation of pagments for the individual should be
1mputed from that, of the firm and that in general the United Klngdom :

'-should not., certainly so far as Scots law is concerned, make any -

- resevvatlon in respect of Artlcle 1.

“T.12 ”he Comrittee agrees that Article 2 is acceptable.

7 14&15 Under the Gonventlon the uransactlons referred to in Paragraph A of

B i A

Artlcle 4 may'only be challenged 1f they have taken place w;thln one year

from the dec1aratlon of bankruptcy in cohtrast to the present pOSlt;Oﬁ

st i st

in Scotland where there is no such fixed time 11m1t. The Commlttee would
have p*eferTed that no change be made to the p051+10ﬂ in Scotland and a
a : -~ reservation to exclude application of the tlme 11m11 in Sﬁotland added in

. pmnex II. 1%, however, recognises the force of the arguments in para. T.1!

e kim i

and considers that no reservations'as to the application and the length

., of the period of relation-back should be permitted. On the footing that

Bnlted Klnvdom acceptance of this would involve some sacrifice by.uhe UK
it feels that it is-xeasonable to expect some.sacrlflce on the part of

 other/

P o TP




i i b T i N IR R

other menber states. As regards the length of the period it feels that

one year is %too short and would accept the peried of two years proposed

. by the Brussels Wbrﬁlng Group. _
- 7.16~23 The Commlttee does not con31der tha+ the def;nltlon of cessailon of
payments'suggested by the Consultailve Commlttee is sailsfactory as it

is too 1mpreclse “and too protective of the debtor. It feels that such |

a deflnltlon mist be related 4o Sp901f1c 1egal occurrences and would
prefer the present Scots definition of notour bankruptcy upon whlch
the proposed deflnltlon does not seem to be ary‘_mprovement._ The

'Commlttee agrees tha§/51ng1e deflnltlon of cessation of payments is -

necessary and that no reservatlcns to its applicaiion can be accepted.
Bependent on what is eventuallyrdecided as_régards the définition of
teessation of payments' the Commlttee con51ders that in the 1nterests of
' clarity there would be merlt 1n addlng to Amnex II a provlso that in
Scotland notoux bankruptcy should be equivalent to cessation of payupnts._'
As regards the evident curtallment of the rlghts of credltors 1mp11ed by
Article 4F of the Unlform Law the Commlttee is not unduly concerned asy
- from the practical point of view,it is not a_con31dé;;tlon Whlch arises
' to any materﬂal extnnt in its experlence.‘ |
Commﬂnt has~ been made on the concept of cessation of payments as requested
-;' - by uhB Adv1sorv Committee. It will be noted, however, thai in paragraphp
T-30-%2, 7 34 and. T.37 below, it is suggested that the condlulon relatlng
to cessatjon of payments-be deleted from.paragraphs B, C and D of Artlcle

the
4 o;/Unl;orm Law.

7:.29 The Committee agrees that Artlcle 4 A is accepuable prov1ded the
exceptions presently exlsplnglln Scots law are incorporated. These are th

limitation of cne year in relation to  donations beiween spouses and-glfts

aw/
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in considera'l;ipn of marmviege _v:here.thefe is 'cqnsiderafq‘.on and 1o kzlowledge
6f 't:he debtors bankruptcy. I‘h does, howe‘iér, consider that the.phrase
in sub-parag:raph 2 Vin fulfllme*lt of a moral obllga,tlon' will lead to

. conmdera‘ble d_Lfflcultles in mte@retatlon and that it would be better

. .replaced by wo:r:ds such as 'with Just cause! and that the explanatoxgr
" phra,se in su'b—paxa,graph 2 "not mvolvmg contingency or I‘lSk" shoula be -
deleted because 1t unnecessa,mly wea,kens the sub-paragraph and tends to
introduce an element of confus:mn between measurement and substance.

7.30-32 The Comnittee considers that the provision in sub—paxagraph 1(a), l(b), |

1{c) and 2 of Article 4B that the J.nva.lldlty of the transactions referred .

to is conditionzlon their being carried out after the cessation of pajments

.. _und.uly restricts the powers of a liguidator and should be deleted..
- '.'Tb.e Comm:i.‘b‘bee noted that under Unrted T{mgdom :Lnso'lvency law the peﬁ.od
IR o X 'w:lih:l.n whlch the transactions referred to in paragraphs ](a), 1(b), 1(e)
| and 2 of the Article 4:8 could be challenged was 6 mon'thf-' whlch corresponde& .
'W:Lth that pr0posed in paragraph 1(a). In the case of paragr@phs 1(b),

1{c) and 2 the Conven'blon n:roposes an increase %o one year. The

Committee has no ob;;eg“bmn to this increase. The Comm_lttee noted

h . that s_ub-—pé;agraph 2 cpnta,inéd'rib exclusion for charges executed in
fulfilwent of _prior obligé:‘cions as presently existed under Scotd law. ‘
Thls represents a fundamental change in the law to wh..ch careful
consideration *..*111 have 'bo be given. The ph::ase "statutory charges
'securmg sums due to public authori‘tles-and institutions® will
require o bé éléaxly defined. |

[ 7.34 The Committee does not agree that Article 4C{1) has no analogue in

'i:hé bankrutpr;y sys‘seﬁi of.‘ t.‘r‘é United T;iingdom in that .to challengé."th'e

act% ons of the debmr in msking a gram:r.'bous alienation one has to prove

_ co_llusa_on.- Lh‘e/
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: the introduction -into Scots law of'provision for the regiatration of any

T N T T TS e

. 6{4 ({uﬁ 2wk
The position 1s certainly not materlally SRR TR from that presently

existing in Scotland, For the same reasons as given in the comment on -

Paragraph B,the Committee considers the condition relating to the

cessaiion of payments should be deleted also-from Paragraph 4 C.

'Tha Committee noted that the effect of paragfaph 4D would be to reguire

charges creatéirby an individﬁal over moveable property. YiThe present

'poSitian isithat'thé,law provides for the registration by companies of

Ca charge on herltable property The Commlttee again feels that, for the |

charges on property, whether heritable or moveable, but in the case of

individuals only over heritable property. It has no strong feelings

about this proposedachange. It did however note that the time 1imif of
15 days was not consistent with Section 1064 of the Companies-Act 1948 -
which permits 21 daya foigregistration of a éharge and that there was not

ai p*esent eny 11m1t on the tlme in which an individual had to register |

same reasons as given in the comment on Paragraph 4 B, the condltloﬂ

_ relatlng tq the date of cessaiion of payments should be deleted,from

. .£imilat to Section 106G of the Companies (Floating Charges and Receivers)

this paragraph. The Committee thinks it is appropriate %o confer a
discretion on the courts to declare a security void. If, however, it

is felt that a less ganeral digcretion would be preferzble a prdvision

(Scotlend) Act 1972 could be written into the Uniform Law.

- T1.39

7041

The Commlttee con31ders that the prov131ons of the Scots Act of 1621 closel"

corres pond with uhe Paulian Action and that it should therefore be retalncd

in operation.  So far as 1t is p0531b1e for the Committee to judge it

does not appéar that any-modifiéaiion of that statufe is required.

The Committee agrees that it is 1mportanb that recelvershlps and in
parulculax floailng chargﬂs are. brough within the scope of the Conventio

s¢ that floatlng charges cannot be atiached as fraudulent preferences-

T T T T TR ST Ay
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THE IHSmLTUTE QF CHAR”EE:D ACCOUNTANTS OF SCOTLAND
(Incorpoxated by Royal Charter . in 1854)

Draft EEC Conventlon on Pankruptcv

Memovandum of Comments by a Gommlttee of ‘the Tnstitute
on the Consultative Paper issued by the Department of
Mrade Advisory Commitiee. : : oo

‘Part TI - Sections 5 -7 of the Consultative Document

5. .
5.10

4 Detailed Observations on the Consultatlve Paper (contd)

Preferenulal and Secured Debts _

The Committee does not consider that the acceptance by the Convention

of the continuance of the rights of preference in'respecf of fiscal and

"rquas1—flscal debts in an individual state agalnst assets 1n that state

5.15

5.12

is consistent w1th the basic phllosophy of the Conventlon,buu is of the

view thai it is the only practlcable approach,certalnly in the 1n1t;a1

_perlod of tne operatvion of the Conventlon. The Commlttee was not

however, clear why Article 42 excludes from unsecured ranking in another

.'state civil or commerclal debts &ue to a government.

Fron practical experience as 11qu1dators tbe Commlttee con31ders that the'

faciliy for. governments to rank as unsecured credltors in other mem%er

states will haxe 1ittle effect in practlcal terms because in. the maaorltj.

of cases, certa;nly in the Unlted Rlngdom, the*e is normally 11ttle 1e1t
of an 1nsolventietate after the clalms_of_secured and preferred creﬂﬂtors'
have been e;#isfie&.- |

The Committee regards the quesulon as te whether a debt clalmed by a

subrogated credltor for wages advanceiwould be construed as a debt

axlslng out of a coptract of employment as a strictly legal matter upon )

‘whlch it is not competent to express a view. - The Commlttee flnds it

dsfficult/
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r‘- 5.17

5.18

_dlfflcul‘t to express a firm opinion as to the des:Lra‘bJ.llty of the right

trend towards a prollferatlon of statutory preferences it seems 1i_1_cel3r"

st

2.

of su‘broga,tlon in respect of advances for wa,ges. . With the present | 3 !

that in 'Ehe abéence of a right of subrogation banks would be imlch less

1:Lke1y to make advances for the payment of wages and this would lead to

a general tendency for i‘:l.rms to become- msolven'b a.'t. an ea;c'ller stage

than they do a‘b present and rende:c rehab:.lltatmn 1ess feas:.ble.
Conve:csely,the Committee recognlses tha'b the:r:e is a substantlal body of‘
op:.nlon which considers 'bha:t under 'the existing United Kingdom laws. the
banks ,taking into account rights of subrogation and f;};ed and floating

charges secu:ced on asse‘t;s, obtain an undue degree of

' preference leav:mg little, in most cases for ommary credri:ors.

The Committee is :mcllned 'bO agree with the Consulta:clve Commrttee ’cha.t

the Convention favours preferentla.l cre@ri:ors unduly and it supparis the

compromise solution suggested by the Consultative'Committee. VWhile it

" feels tha,t the ex:.stlng pI‘OV:LSlOIlS governmg distribution se‘t out in

Article 41 would be a,cceptable, it is of 'bhe view tha:l: detalled. gaj_dance o

.a.s to their J.mplemen“batlon would need to be prov:.ded, pa,r'tlcularly as

rega.rds how. reIief is to be given where more than 100p in tne-£-1s :

mga:thered

| ’.'Dhe Comnuttee feels strongly that the ex.lst:mg System in the Unlted.

K_mgdom of a.d,]udlcatlon of claims by the liquidator,with a rlgh't of -
appeal by 'bhe eredluor to the cou_r’cs, ha.s many practical a,dvanta,ges. It
sees no Teason for cha.ng:.ng this and would be very rach a,gamst any
change vhich would result in cla,a.ms bemg ad.audlca.ted by the com:'ts.
Unless the rlght of appeal to ‘t;he courts .'LS absent from the legal system _
'of‘ any of the member states the Comm:.ttee feels that ‘che prmc:Lple of . |

mutual/
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5.20

matual respect between cou:cts of Member Sta‘tes must be accepted. _

’I‘he Committee conﬁ:i.ders that whether it is des:Lrable or not 'bhe a.pp'l"oa,ch

' 7. adop’bed in the Gonventlon for glvmg effec,t to preferen'tlal cla:uns

represents the only pra,cticable approach. - I would certamly

not wish fo gee any extensi.on.- of Gox;eft"nment preferences beyond the present
territorial and qﬁantifafive limits -but 1'1: does not,-howevei",_ appee.r that
the provisions of the Conventlon have this effect. It would-ghope 'that_
in the longer term the preferences in the Member States w:Lll become

uniform.

6 Recog;nl‘blon a.nd Enforcement of Judgments.' and Challenges 1o themu:

6.5

6.8

6.9

6.10

6.12

- The Comm:.ttee recognises the problems of authentlca.t:_on‘, recogni’cion and. -

enforcement of Judgments and oxders of forelgn courts 'but feels that

‘thls is very much a 1egal problem to whlch it is not competen‘l; 'bo -

suggest a solut:n.on.

Me Comiittee considers that for Scotlend the Sherlff Courts should‘-be ..
added to the list of courts as well as the Court of Session as it does not
coneidei' it should be necessary to go to the Court of S_ess:n.on-for_
decls:s.ons on what could be minor ma:l:'t;ers. . -. -

The Committee can see no dlsa,dvantage in mc;Ludmg a specified. pﬁb_j_ic

oi‘flc:i,al and, mdeed, feelsthis mclusmn mght be advantageous.

The Committee -agrees that Article 58(2) is acceptable bu‘h pomts out

" that the time limit of three months for J_mpeachment of 'bankrup‘tcy :Ls
" jneonsistent with the provisions of the Compa.nles_ Acrus which provide no

such limit.

While the ma.t'ber is prime:cily,a. legal one, the Coj:nmittee can see no
pracﬁlc,a.l reason why enzorcement could not be effected through local

courts and accordingly sugsests that the Cou:rt of Session and Shexiff

- Cou:cts/ '
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6.13
6.4

Gourts be added in respect of Scotland to the llst of authorltles
speclfled in Artlcle X1 of the protoccl. It is of ﬂhe oplnlon that
a liquidator would in any case seek legal advice in a foreign state.
The Committee finds the genefal-priﬁciple-of Article 62 acceptabief

The Committee considers that there is ncthing unreasonzble in requiring

i

the liquidator to prov1de an address for service of process. _in another -

. Member State thls would in practice be.the address of the 11qu1datcr s

- local legal agent. ~ While it is not conversant with Article 46 of

the Judgment Convention it agrees with the need for consistency.

7 The Uniform Law.

T4

a7

. 7.8&9

The Commlttee agrees that it would nct be approyrlate to apply to
proceedlngs such as Judlclally Supeersed schemes of arrangement and

compos1t10ns the prov131ons of Artlcles 3. to 6 of the Uniform Law and

'that the remedy fcr credltors des1r1ng thelr appllcatlcn is tc 1nst1tute

formal bankruptcy proceedlngs.

The Gommittee assumes_that the purbose of sub—paragraph 3 is to ensure

' that France and Italy incorporate the provisions of the Unlform Law in

thelr own laws relating to the proceedlngs specified in Artclle XITI of
the_Protoccl but feels that the wording of the sub-paragraph 1s_scmewnat
ambiguous. | . | | | N
Comment on this matter has alresdy been ﬁade in.4:3,16 of Paxt'l‘cf'this
memoranduﬁ;~. | ’ | |

The Com@ifteé.Would not presuﬁe to expreés a view on Whether the criteria

for personal llablllty are a matter for bankruptcy law but feels most

strongly that the ex1st1ng prov181ons inU X law extendlng to an t

'1nd1v1dual 113b111uy for ace mpany s debts are tco imprecise and dlfflcult_

to enforce. It therefore_welcomes the provisions of Article 1. ch_;

having/
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| having expert legal knowledge it does not feel thai it is competent to

7.10&11

oommen‘b as to the prec:.ﬂ'e form of 't;he crrl:er::.a which should be SPeCl.LlEd
It seems to the Committee that Arta.cle 1 wa.ll enable assocm.’ced persons

+o0 be rendered bankrupt more expedz.ta_onsly tha.n is presently possa.'ble

‘under Scots law. This, it considefcs, would be a desirable change 'as |

the result of the dela.y whloh can occu:r: under the present eystem is the;t
the debtor has time in whloh to dlSpose of his asse‘bs. In 1'l:s comments '

on para. 3. 16 the Committee suggested that assoola.ted persons should only

be liable to be declared bankrupt :Lf they have failed to make payments

due ‘l:o the bankrupt flrm. . Provided this proiection for the individual |
is moorporated in the Conven'b...on the Committee cons:Lders :Lt reasona‘ole
that the date of cessation oi‘ payments for the individual should be

imputed from that of the firm and that in genei‘a.l the United KJ‘;ngdom

' shouldno’t, certainly so far as Scotis 1e,w'is conoerned,' make any

712

resei'vation in respect of Article 1.

The Commititee agrees that Article 2 is acceptable.

T. 14&15 Under the Conventlon the transa,ctlons refen'ed to in Paragraph A o:f.’

Article 4 may only be challenged if 'bhey ha.ve ta.k:en place w:.th:!_n one yee.r
from the declaration of bankruptey in contrast to the present position

in Scotland where there is no such fixed time 1limit.  The Committee would'

: ha,ve preferred that no change be ma.de to the position in bco'tla.nd and a

reservatlon to exolude applloa.tlon of the time limit in Sﬂotla,nd added in

- Anmex IT, It, however, recognises the férce of the argurents in para. 7.1t

and considers that no reservations as r'l:o the application and thelength

e of the perlod cf rela’clon—'back should be permitted. On the footing that
Unrted K:Lngdom acceptance of thls would involve some sacrifice: by the UK
it feels tha:h it is reasonable 1o expeot some sacrifice on the part of
othei‘/




" other member states. As regards the length of the period it feels that

| 7.16-23

one yeaﬁ is too shori ani would accept the period 5: two years p:oposed
by the Brussels Working Group. | |

The Committee does not consider that-the definition of'cessation'ef
payments'suggested by the Consultatlve Committee - is satlsfactory as it
is too 1mpreclse “and too protectlve of the debtor. It feels that such

a deflnltlon mst be related to Sp601flc legal occurrences. and would

' prefer the present Scots deflnltlon of notour bankruptcy upon which

the proposed deflnltlon does not seem to be any _mprovement._ The

. Committee agrees that 81ng1e deflnltlon of cessation of payments is.
/T

necesgary and that no. reoervatlons to 1ts appllcamlon can be accepted
Dependent on what is eventually de01ded as regards the deflnltlon of

tcegsation of payments' the Commlttee con91ders that in the inferests of

"clarlty there would be merit in adding to Annex II a prov1so that in

Scotland notour bankruptcy should be equlvalent to cessation of.payments.

As regards the ev1dent cu“tallment of the rlghts of creditors implied by

Article AF of the Unlform Law the Commlttee is not unduly concerned as,"'h

- from the practical point of view,it is not a con31deratlon vhich arises

%0 any material extent in its experience,. -

7.29

écmmeht has been mede on the concept of cessation of paymenis as requested

by the Adv1sory Commlttee. It will be noted, hoWever, that in paragraphs

7.30-32, T.3%4 and Ta 37 below, 1t is suggested that the condltlon re1a¢_ng

to cessation of paym,nts be deleted from paragraphs B, ' and D of Ar icle
the . | | -
4 oﬁ/Unlform Law. ' ‘ o - '

The Committee agrees that Artlcle 4 A is acceptable prov1ded the

exceptlons presently existing in Scots law are 1ncorporated These are tt

limitation of one year in relat;on‘to_donatlons between spouses end'gifte

_,
" L
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in consideration of marriage whe::e_‘bhere is consideration a,nd'nol Imowledge
61‘.‘ the debtors ba.nkruptcj. It'does, 'hOWever, consider _'l:ha.t the phrase _

in sub-paregraph 2 *in fulfilment of a moral obligatiorif will lead to

-considerable difficul'bies in inferprétation and that i‘b'would be better

, replaced by words such as 'with Just cause' and that the e:qalana,tory :

7.30-32

phrase in sub—para,graph 2 "not mvolvmg contingency or J"lSk" should be
deleted because it unnecessar.lly weakens the sub~paragraph and tends 'to
:mtroduce an element of confusion hetween measurement and substance.

The (‘omttee cons:.ders that the provision in sub—paa:a,graph 1(a), 1(b),
1(c) and 2 of Article 4B that the mvalldlt& of the trensactions referred :
to is condi.tihonal- on tl;eir-beingcamried_ eut after the -cessa;’cion of payments

wnduly restricts the powers of a liquidator and should be deleted.

‘The Comnittee noted that under United Kingdom insolvency law the period

within whlch the transactions refened to in paragraphs 1(a), 1(b), 1(c)

and 2 of the Jl'r'tlcle 4IB could be cha'Llenged was 6 months wh:.ch corresnonded

' 'wn.th that proposed in paragraph i(a)., In the case of paragraphs 1(‘0), .

i(c) and 2 the Conven'blon proposes an increase to one yea.r. The

Comittee has no ‘objection o thls increase. = The Committee noted

" . that su‘s-péra,g:caph 2 contained no exclusion for charges executed in

734

fulfilment of prior obligations as presently existed under Scots law.

This represents a fundamental change in the law to which careful

consideration will have to be given. . The phrase ."staﬁutory charges

‘securing sums due to public authorities and institutions" will

requairs to be cle arly dei‘:med. _

The Coﬁmi‘l;_tee does not agree that. Art:u.cle 4C(1) has no analogue in

fhe bankrutpey system of the United _K_mgdom in that to cha,llenge the -
astions of the debtor in ma.king a g:ca.ﬁ:.ifbus alienation one has fo preve _

collusion, - The/ -
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7,57

dequ;e.....t

The position 1s cer'tamly not materla,lly.&ém from that presently

existing in Scotland. - I‘or the same reasons as glven in the comment on

- Paragraph B,the ’Clbmmit‘tee considers the condition relating to the

cesse;tion of payments should be deleted also"from Paragraph 4 C.
The Committee noted that the effect of paragraph 4D  would be fo require .
'!‘:he intro-duc%ion‘it__lto chts law of provision _i‘dr the registration of any -

charges created by an individual over mpirea.‘ble property. The present

: position is that the law provides for fﬁe registra,fion by companies of

charges on property, whether heritable or movesble, but in the case of
individuals only over heritable property. = It has no strong feelings
about this _;pr0posed. chenge. It did however note. that the time 1imit of

15 days was not consistent with Section 106A of the Companies Act 1948

~ which permits 21 ,d.a,y.s-'. for registration of a cha.rge and that there was not

at present any limit on the time in which an individual had to register

"~ a charge on héri'table propexty. The Commif‘bee agam feels that, for the

same reasons as given in:the comment on Paragraph 4B, the condition

relating to the date of cessation oi“ payments rshould be deleted from |
this paragraph. The Coﬁlmittee thinks it is appropriate to confer a -
discretion-on the courts to declare a security void. If, however, J.t .

is felt that a less general discretion would he prefera,ble a provision

. ,smllq.r to Sectlon 106G of the Compa.nles (Floaﬂb:mg Charges ang - Recelvers)' :

(Scotland) Act 1972 could be written into the Uniform Law.

T.329 ¥ The Comm::.t"see cons:r.ders that the prov:.sa.ons of the Scots Act of 162" closel1

correspond with uhe Pavlizn Action and _tha‘b_ it should therefore be re‘ta:.ned
in operation. So far as it is possible for "the Committee %o judge it

does not appear that any modli‘lca.tlon of tha.t sta.tute is requlred

T. 41 The Commrhtee agrees 'thaﬁ; it is mportant that recelvershlps and in

particular floa'tmg charges are broughu within the scope of the COIl‘-fe*lelﬁ“'

so that floating charges cannot be attached .a,s fraudulent preferences.




\"[ e

e e ) M _I.f.\;f_m__,,m._ﬂ |

J i F -
Fr 4 A £ = i »
g AL AT S Ll
d

THE H‘TST;LTU'IF OF CHARTERED ﬁCCOU‘T'IANTS OF SCOTLAND
(Inco*pora‘ted by Royal Charfer in J.Sbc‘D

: Drai‘t EEG Convention on Bankruotcy

- Memorsndnn of Comments by a Committee of the Lnétltute
‘on the Gonsultetive Paver issued by the.Depart tment_of
- Trade Aa'\flsory Comm1 ttee.

Part T — BSectlons 1 40 4 of the Consultative Dooumeﬂt'

Scope of the Memorandum.

"'&ve Committee has already submitted, in October 1974, =a memorandum of comments on the

dra:f‘t ERC Baulfxuptcy Conventlon. It is now recons:Ldermg its original memore:ir;;om
in the light of the oonsultatlve document and the part:.cuEar ‘pOlIluS on which .

observatlons are sough’c. This memorandum repeats, _where app:mprlate,

.. Observations made on the 'origina.l memorandum so that reference to the latter

document is not ne'cessary. 'Ihe memorandun  is be:mg subm::. tted in '[}wD Pal‘bu ag it
is und.ers’cood early subm:l_ssmﬂ of" oomments on the earlier pc.,racraph of the
consultative document will be helpful to the Adv:.sory Committee. The comments '

in the ma,z_n *“ollow the order adopted in the consulta.t.Lve document and I'eJ.E.CE"i.C(-‘

ares glﬁren +o rl:o paragraphs.  Where no commer_rb is made on a .SpelelO_ paragrzph

the Committee has no views to offer.

Scope of the Commi'ttee's Considei’a‘tfoﬁ.

(a,) The Convention :Ls of necessfsy a document which deals with 1nga1 matters
of some comp.,.ejc'-_'ty. As practzsmg chartered acooantar-ts the expe‘r’a.enoe
of the members of the Comm:x.'ttee is largely in the practical e.,:.pecte of fhe
- administration of msolvenoles of all kinds and the memorancium ‘does not

. i;he'refo.re attempt to deal '-w'it; all the complex le a.l izsnes hhl h.arz;.qe.
i‘b may be that s.ome aC'oect's of the Conven‘Llon whlch a,pnea.. to be works

from uhe p*aotloel point of view of the accountanu are J.EPT'aCu'Ca_ from a

' 1ega,1 stardno.mt
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(e)

'exist.

(b) It is em;hasised that the Committee has considered'the application of the

in Scotlaxd

Cunvenfio%/in that where differences exist between'Engliéh and Scots law

cdmmeﬁts and suggestions for modification are made in the light of present

Scottish practice. The_Committeé did, however, consult with its

equivalent in the Institute of Chartered_Accountants in Eng%ﬁgd and Wales
prior to submifting its original memorandum so és to avoid so far as
possible the expression of conflicfing‘views on matters of comuon interest

such as the‘application of the Convention to the insolvency of companies.

‘The time factor has not permitted further comsultation between the two

Ihstitutes bﬁt it is considered that unleés the English Institute has
substantially altered its views no coﬁflict of opinion is likely fo
Haeving regard“td the Views expresséd iﬁ_l.? the comments of the Commiftee
have been made on the basis that the broad framework of the.Conventibn
mst rémain 1argély unaltered'and that amendments will be made to it only
éo fér-as these are eséenfial to the three member states who joined the

commmity in 1972. '  ., . | e

3. General Observations.

(a) (para 1.10) Within the United Kingdom at the present time there exist

three largely separate and differing legal Systems,in England and Wales,
in Scotland and in Northern Ireland. While in principle the Cbﬁﬁittee
fee1s that the provisions of the Conventionloan be operated in Scotland
it feéls that the technical aspécts of providing for its.applicafion to.
thrée individual_systems of law withiﬁ”fhe,bne member étate will be
complex. Tt wishes to urge on the Advisory Committee the need for close
oonsideration of these préblems, which are.fundamental. It is perfurbed

that so far this aspect has not been given sufficient attention. It -

feels that there are dangers in considering the Convention mainly in terms

ot/
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of Inglish law. The Cormittee does not consider that the insolvency
law of Scotland, built up over many years, can, or ghould be, swept away
merely for the sake of uniformity within the United Kingdom.

Following on the remarks in the rreceding paragraph the Committee feels

that it would be helpful to comment upon some of the more significant

differences between Scottlsh and Engllsn 1nsolvency law and procedures.
For cdmpanies the law as set out ln-the Companies Acte is-broadly_similar
with thé'exceptioné that (i) therelisrno eqﬁivalent in Scdﬁland to the
Official Receiver, (ii) the'law-feléfiﬁ@ to feceivérships is contained
in a separate enactment, The Companles (Floatlng Charges and Recelvers)
(Scotland) Act, 1972, and (iii) there are separate rules under the laws
of Scotland as regards voting, ranking of claims and such matters as

'frauduléﬁt preferences and gratuitous alienétions. © With regﬁrd-td the

. actual condact of voluntary liquidatioﬁs, there is little overall

H_mrl——ni-m..m—-wﬁf

difference in practice in the two-countries, - In cages of winding up by

the court or subject to the supervision of'the'oourt,_however, there is

& material difference in thai.in England the Official Reciver is usually

'app01nted as prOV1u10nal 11qulda+or. In Scotland there is no 0fficial

Recelver bul if the winding up peultlon 80 *equestp a,professional man,
usual1y an accoﬁntant ‘may at the dlscretlon of the Court be anp01nted
provisional llquldator immediately the petition for llquldaulOP is 1odged
Subaect to the right of - the company or creditors to object.td his
appointment the provisicnal llquldator ig normal1y confirmed in office as.
official liguidator and oompletes the 1iquidation. There also appear 1o be
sigﬁifioant differences in.the ways in w:lch the courts of the two countr¢es.

exercisg/




exarcise their'role. The Scottlsh courts in general are prepared to
leave the admlnlstramron of the 11qu1datlon largely in the hands of the

liquidator acting in consultation w1th the Commlttee of Inspectlon, it

“being left to hrm}jo seek guidance or decisiong from the court, where

this is stipulated by Statute or where he cohsiders this necessary. The
Committee understands from its counterpart in England that there is much
greater lnterventlon there by the courts and the OfflClal Recelver ‘and the

procedures involved often entail lengthy delays. The Commlttee is in

-general satlsfled w1th the existing arrangements in Scotland and does not

consider that any closer degree of 1nvolvement “other than 1s hecessary to
secure recognltlon of the process under the terms of the Convention, would b

advantageous, It_does not wlsh,tO'comment on the position as regards

recelverships &S experience of work:lng under the new leglslatmn has been very limite

In relation to the bankruptey of 1nd1v1duals there are separaue
Bankruptcy Acts for England and Scotlan& and there are-several differences
in the bankruptcy procedures, one.of_these (again) arising from the
existence of the Official Receivergin England, In Scotland the Court,
on making an sward of Sequestration, ordexrs the convenlng of a Statutory
Meeting of Cxeditors for the purpose of app01nt1ng a trustee, but 1t is .
then left to the irustee appointed, or the petluloner to 1n1t1ate any -
Purther necessary Court procedure. The Scottish courts to a large extent

follow the same policy of minimom 1nterventﬂon in sequestratlon a8 they

follow for voluntary 11qu1datlon although all sequestrations are subjeet

to general supervision by the Accountant ef Couxt. The system does suffer
from the shortcoming that in cases where the assets of the bankrupﬁ estate are
mznlmal no person may be willing to accept epp01ntment as trustee because
the assets are 1nsufflclent to pay the expenses of sequestratlon, ‘in that

event/ -
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event the whole'prooess can and does come 1o a complete halt, 1eaving thé

‘bankropt free from fﬁrther'prosécution.but, of course; subject to the-

statutory restrictions applicable.to all undischarged baﬁqupfs. e
Scottish Law Commission hés unde:'consideration at tho preSent time.é
modifica%ion to the systeﬁ designed to degl with this defeot. Apart from
this aspect the Coﬁﬁittee is of the view that the ﬁrésont system functions
reasonablj well in securing the éfficient and. equitable winding;up of

Bankrupt estates. It does not consider that any closer degree:of

_involvement of the courts, other than is necessary to secure recognition of

" the process under the terms of the Convention, would be beneficial or

desmrable.

(c)sThe existence of the dlfferent systems of law in the Unlted Klngdom mqy

@

well-glve rise to oonSLderable practical difficulties 1n_tmaopera$10n of

the provigions of the Convention in the United Kingdom due to lack of

knowledge in other membher states of the position. - This will Be :

paiticuiar1y re1evant where bankrmptoy'judgments'by-foreign‘oourts'hawe_
to be enforced through.United Kingdom-courts. | e |
The Committee is of the opinion thot the United Kingdom shoﬁldoreserve _'

its position as regards the exceptions it would wish to mzke in the

~ application of the provisions of the Gonvention'to the three different

parts of the United K_ngdom until 1t becomes clear what amendments are

likely to be made to the basic prov151ons of the Convenulon.

4. Detalled Observaflons on tne Consultative Paper.

2, The Scope of "the Convention - paras 2 1 - 2 9
In oon51de*1ng which liquidation and bankruptcy prooedures should be brought
within the soope of the Conventlon the Commlttee had in mind two: ba51o o

. factors:~

(_a)/

T

N A R




“Thhirig ;|

2.2

2.3
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(a)'that under the provisions of the Convention such Proceedings werec

only recognised if'they Were commenced by some form of court order,

'(b) the ex1stence of a state of practical insolvency shoald be a

Pre-requigite before such proceedi.ngs were brought w1th:1.n the sc0pe

of the Convention.

The Committee ig of the opinion that the Convention should gxtend_to the

'winding up by sequestration, deed of arrangement or composition of the estat

of insolvent deceased debtors. Questions of succession will only be.

relevant in the few cases where a surplus emerges on the 1nsolvent estate

and it comsiders. that 1nternationa1 complications are Just as likely to

arise with the insolvent estates of the dead as of-the living.

The Comnittee considers that deedsof arrangement and compositions should be
brought w1th1n the scope of the Conventlon because statutory provigion is

made for these procedures but that trust deeds for behoof of creditors should

not be 1nc1uded because they are ncrmally dfalocaonature A'tmstdeedcan be

_converted to a sequestration if it emerges there are assets abroad.

Simllarly sequestration can be gpplied for where the estate administered,

by a Judicial factor proves 4o be 1nsolvent

The experlence of the Committee in relation to rece1Verships is somewhat

- limited due to the comparatively recent introduotlon of this procedure

in Scotland, Nevertheless it is of ‘the 0pinion that they should be

brought within the scope of the Convention foxr the following reasonsi

(a) Receivership is part of normal commercial practice in the United
Kingdom._ |

() Receivershrp appears to possess definwte advantages for creditors
in thet 1t can be 1nst1tuted and put 1nto effect quickly with the

' result that more can be salvaged from the company concerned,

(c)/
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(c) There is almost always a position of practical insolvency and it is
a more effective procedure than the appointment of a provisioﬁal

liquidaic™,

 (4) The receiver is often carrying out part of the function of a ligquidator

and has to have regard to rights of preference. He_should therefore'-
have powers comparable to those which will be affoided to liéuidators
under the Cenventibn.otherwise there are likely o be ;£f§ differenf
results in comparable cases due 6nly to the choice of ﬁfocedure
.eadopted. |
(e) Failure to bring receivership within the Convention weuld tend to
7_?Qmpel the use of liquidation proceedings where there vere branehes
of a COmpany-in other EEC states and prevent the ﬁse'cf the
‘receivershiﬁ pfoce&ure.even though it might be pfefereable in the
circumstances. |
The Committee considers that provmslon w111 he necessany for the conlzrmatler
by the oourt of the a@p01nument of receivers in order to bring this

procedure w1th1n the SCope of the Conventlon.‘ It does, however, feel that

-'such an app01ntment must not be taken to 1mply the absolute 1nsolvency

of the company and that 1t mlght therefore ‘be necessary to 1nclude a

-‘speclal_prov181on in the Protocol to deal w1th recelvershxps.' It wishes

to emphasise that the proposal for court confirmation is intended only to

. Becure recognition of the process under the terms of the Convention and

- .does not 1mply that the courts should otherw1se become more closely.

2.4

'1nvolved in the supervision of recelve?shlps.

as -
The Commlttee congiders that/a state of practical insolvency exists in

creditors voluntary liguidations they should be brought within the scope

- of/
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of the Convénfion in oxder to be consistent, It further congiders that

[ 2.6

Winding up by the court undep Seoti._on. 222(e) of the Companies
Act 1948, o |

Winding up by the court ungey Seqti-o;d_ 222(a)-(a) and (£) oﬁly

 vhere ingéivency exists; | |

'Winding Up subject to the superﬁision of the court oﬁly where

insolvency exigts,

(b).that, for winding wp wnder Section 222(&)—(&)_and (£) ana subject to
the SUpervigion of the court frovision might'need térbe madé fér the
court tolméke.énquiry as fo the solféncy of the Company: provided the
company wag solvent‘fhe proceedings_would not come within the scope:
of the Convention.

It, however, again wishes to emphasise that its ﬁxbposals for court

cohfixmation of the appoihtment of the Lliquidator in these cases is intended _

et et -
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feels that its application gshould be as wide as possible to cover all

- forms 6f entity. It also wishes to draw-attention to the position of a

2.7 &2.8

2.9

partncrn 1n as a Separate entlty under Scots law. It considers that they

should be brought within the scope of the Convention.

The Committee can see no good reason for the exclusion of Insurance

companles from the scope of the Convention. It also noted that some of

the other member states spe01flcally provided in Acticle II of the Protocol -

for the exclusion of insolvency proceedings for bodies similar to bulldlng

societies,rfrieﬁaly, industrial and'provideﬁt societies and trustee

saNingé banks. - These categoriéé of cdncernsmay all be wound up uﬁder

the basic prov1s¢ons of the Companies Acts althOLgh these prOVl 1on3'are
special

modified to a certain extent by thﬁ/leglslatlon governing these types of

organisation. The Committee considers that the protection affoxded by

the Convention should extend to prgcéedings for the winding up of insolvent

insufance companies, building, friéndly, industrial and pfdvident

societies and trustee sav1ngs banks unless special prov1s1on is %o be made

in other EEC directives or couventlons for their llquldatlon.

The Commlttee cen see no objection to the United Klngdom securlng power to.

allow inclusion of +the Channel IsTandszmd.the Isle of Mam within the scope

of the Conventlon.

Jurisdiction to Declare the Debtor Bankrupt ~ paras 3.1 - 3.30.

With régard to the provisions-of Articles 7 and 8 relating-to_the tranéfer

of the principsal place of business or an establishment the Committee

considers that the period of six months within ﬁhich the courts of a

'COntractlng State mist beccme aware of the transfer of the ‘principal plzce

pusiness - in order to retain Jurlsdlctlon is too short The perlcd of one

year/
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yeai allowed in.Scotland has pfoved to be‘barely adequate.

R - - 3.7 The Committee does not oonsider itself qualified to Coﬁment'on the
technical problems of Acticles 15 and 16 but considers them reasonable from
the practical point of view of the 11qu1dator. |

| %.92 The Committee agrees with the Advigory Committee that the deflnatlon of
Pcentre of admlnlstra+1on " will lead to practical difficulties in
determlnlng the location but is unable to offer any suggestion whloh mlgh*
be an 1mprovement

5.0 The Committee recognises that in & minority of cases there eould be an
advantage in permitting rebutial of the presumption that the centre of
'admlnlstratlon is the registered oflloe but admits that legal problems nay
exist, From the polnt of view of a liguidator it would be prepared to
leave a decision to the discretion of the courts in eyceptional cases. It
does not feel sufflclently strongly- about the matter to propose that the
right of challenge should be excluded,

2J2 The Committee does not oonsider satisfactory the situation whereby a bankrupt
declared in a contractiﬁg state other than that in which the centre of
administration is located, is not eflectlve in the staue of the centre of
admlnlstra+1on It is, however, unable to suggest any praoulcal soluulon
o %his.problem.

3,13 The Committee has no knowledée of the conduct of bankruptey proceedings inl
the EEC states and.is therefore not in a position.to comment on the speed
with which such proceedings are concluded - It does,however, make thel
obsevvatlon that in the United Kingdon it is poseible for'the petitioning

- for the appointment of a llquldetor to be prolonged to the poss1ble
detriment of creditors. Delay can also arise where =1 prov1eﬂonal
lwquldator is app01nted but the petztlonlnp oredltor delays in applylng for g

~winding/ o T - .
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A o 'winaj.nv up ordeﬂr. If this ean'occux in the United Kingdom it would
/ - - seem likely that it c¢an occur in other EEC S‘tates a,nd is accordlngly a
| | faotor which should not be 1gnored | -
3 16 une oo’nmlttee does not feel that the Justlflca,tlon glven in the Lemon‘l:ey Repor1
.u_ra.rrants extending the jurisdiction of the court, which decla:_ced the firm or_
- comloany 'bank:mpt,. to the ’oanlctlﬁptoyloif a director or'pa,ri.:ner- of the firm |
whose own cén'tre of administration is in another member state. Tt considers
thet only the courts of the member state in which the individual debtor
hasg his centre of administration should have power to render ouch d.eb‘tors'
‘L . bardcrupt. .E[his would not preve.nt the "iiquidator from taking proceedings
| against the de;btor in the. courts of the state in which :the debtor has his
centre .of admmistro,‘cion. The Committee further oonsideré 'bbat_'the
directors or managérs of a bankrupﬁ oompa'ny or firm should only be liablie
~to be "deola,red bankrupt by virbue of Articles 1and 2 of A:n_ne:; 1 if .'they
have failed to' make"i:ayments due to the company or firm.
| 320 The Comnittee considers that the excepfion-in sub-pai‘agra;ph 9 relating to
leases of immové.ble_prope_rty should be exteride:i-'so ao to:. cover all contracts

'I'el'at:i.nfr to immovable property. T.hls is necepsa:cy ‘to ‘take into account the ,

: specla,l iea.tures a.ttach:mg to freehold in Scotland . The (‘omm:i.ttee assumes

that the texm J_mmova,ble property' is equlva.lent to the term 'heritable
property! under Scots law and on this basis feels that the provisions of
this Article are otherwise reasonable. | |
- 3.é2 The Committeé recognises the force of tile'objeotion .bu{: cons 1ders that froa a
- practical point of view the prlnca.ple of aoplymg, so far as practloab'le one
system of law to any one bankruptcy should be ad.horecl 'bo.
%25 The Conmittee was somewhat concemed a,bou't the m;pllcatlons of Artlcle 17(6)
: pom’ced out by the Advmsoxy Committee but nevertheless,havmg regard to the - |

view/:
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3.27

View expressed above on 3.22, it feels Article 17(6) should be accepted.

The exceptlon in Article 17(9) will have the merit of protectlnv the
famlly home. It is felt that,.gaven acceptance of the concept of a
European_Community citizens of one.memher state who trade in another must b
prepared to accept the dlsadvantages along with the advantages whlch accrue

from being in the communlty. Thls general comment is applloable to g

~number of the prOV131ons conmented on below.

The Committee recognises that the provisions of suh—paragraph 8're1ating to

preferred debts due to the state are prebably as good as can be achleved

~ in the short term but is of the vlew that in the long term suoh preferences

A9

4.10

4,12

should be unlform in the member statee.

‘Choice of law Provisions 4,1 - 4.60.

The Commlttee consaderS'that the perlod of 3% days prescr1bed in Artlcle 24(1
is reasonable.

The Commlttee is not clear whether the term "llquldator“ in Artlole 25 ig
1ntended to include all persons admlnlsterlng bankrupt estates or whether
it is only whefe the app01ntment is speclflcally that of liguidator that
advertlsement is required. It feels that this Artlcle should be

clarified in this respech. |

Having regard to Artic ié 25(4) there is attached to this memorandi an
Appendix 1lst1ng the 'gudgments'whloh the Commlttee consmkﬂs will require to

be added to Artﬂole IV of the Protocol in respect of Scotland

The Commlttee con31aels that in the Unlted Klngdom 1t will Dbe Decessa:y (in

-order to accord with Scots Taw) for the gazettlng of faudgments', as

4.13

provlded for in sub-paraﬂraph 3 of Artlcle 25, %o be effected in both the .

‘Edinburgh and London Gazettes.

The Committee considers that a standaid form of‘bankrupfcyuclaim,which must

be recognlsable &8 such,should be 1ntroduced and a speclmen inciuded as an

-~

Appendlx/
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4.14

Appendlx to the Convention. The'SPecimen form of Certificate of ther

appomntment of the llquldator in the Annex to the Protocol illustrates

.the sort of document which mlght be prescrlbed

A

The Commlttee_con31ders‘1t will be_necessary for the appointments

. of liquidator, receiver and trustee or judicial factor.iﬁrsequestration to

-4.16

4.17

be included for Scotla.nc_l in the list of amthorities specified in Article .
IX of the Protocol. B

The Commlttee agrees with the crltlclsm of Article 20 made by the

A&v1sory Committee and feels that it should be made clear in the Convention

that on the award of a w1nd1ng up order_the.power to Intromit with the.

'propérty of the company vests in the liquidator.

The Committee has some doubts as to the desirability'of an authorityuin
one member state hav1ng powers to authorise a debtor to continue in
bu31ness in another member state w1th no reference to the courts of - that
other state.- It does not consider that Article 31 is_otherwmse_

objectionable and would be prepared to accept'it providéd'that it is.made

- clear that the term 'competént authorify' includes a ligquidator or trustee.

4.19

4.20

in bankruptcy. S ] : ' ;___'

The Gommlttee con31ders that the Conventlon should state expllcltly thai

the authorlty of a foreign liguidator shall not extend fo assets held in

trust by the debtor.
The Commlttee accepts that there are dangers in acceptlng Artlcle 54 as

drafted,partlcularly in the llght of the 11ke11hood of rev151on of Engllsh

and Scots law on this matter.. TIt, however, feels that it will only be in

IVery isolated cases that foreign law Wlll be applicable to a wlfe resident

4.21

in the UK and accordinglj.thai from a pfactical_point.of view the
provisions of the Article should be accepted.
The Committee considers that as the sitvation will only arise in isolated

cases/
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cases, it is satisfactory,.in the.case-of a_Community'banquptcy ‘
Cdnvolving a debtor Tesident in the UK., to leave questlons of the debtor;\\
rlght to reta;n personal eaxnlngs to the law cf the State of bankruptcy.
4 24 From the point of view of thellquldator i1t would be desirasble that g
Commun;ty bankruptey should take effect in all states as'from the date
- of its pronouncement but the Commities recognises that frcm a practical
asPect 1t would he unreasonable to provide that it should take effect in
relation to. persons other than the debtor earller than 8 days after
'advertlsement in the Official Journsal., It did, however, assume that for
partles affected by the bankrwptcy in the State of bankruptcy the date of
| pronouncement would remain the effectlve date._' The only alternative |
approach would be. for all bankrupt01es to be advertised in the Official
Journal which would clearly not be a practlcable approach.:
4.26;The Gommlttee agrees that it would be 1mpractlcable to have to app1m
| in relation teo rlghts in assets subaect to reglstratlon any law other than
that of the state of registration, It suggests that the classes of aSSets
“to which Article 27 should apply include heritable prcperty, shlps,‘
' coPyrlghts, patents, trademarks and s1m11ar assets.

- 4.28 From a practical pclnt of view the Commlttee welcomes the prcv131onsof

75" - Article 21 ‘and can see no fundamental obJectlcn to them. It also makes the

following observations:

Sub-paragraph_B - The Committee considers that the ei@reesion 'debts

‘recovereble-in 1ike.manner' is too imprecise and
should be extended 1o be more specific because
the 1mpllcat10ns arising frcm forelgn daw will
N not he generglly known;, |
- Sui)/

5




| Sub-paragra,phﬁ, ~ The 'cpmm-ittee is of the view that the

?:" o j_.‘ o o .epplicetion of'fhis sub—paragreph.wiil

fo o '. | ioevitably give rise to practical difficulties

1' - | _ "'j . .7 because of differences in definition berweeﬁ

| | "~ heritable and moveable preperty in the member

states. |
4 29 The Commlttee agrees that the purpose of Artlcle 21 would be muoh better
aﬁhmwed.'by allowing a Communlty'bankruptcy o 1nva11date actlon by the court

. or creditors retrosPeotlvely. |

-+ 4,30 The Committee welcomes the underljing eim'of Article 22 and agrees with the

- Advisory Committee that itooould be implemented ﬁore satisfactorily by |
;:allowing a.Cormenity bankruptey to cut @own measureseof enforcement'

7:‘ effeoted within a specified period before the ﬁete of bankruptoy; It wishes
to pornt out, however, that in relatlon to costs of frustrated measures of |
enforcement thecosﬁsof obtalnlng a decree in Sootland are not a preferred
debt, | This has the beneficial effect of dlscouraglng vexatlous clqlme.'

4,31 The Committee cons1ders the prov1szons of Artlcle 23 are. reasonable.
4e35&36 The Comm;tteezls rn agreement with the views of the Advrsory'Commlttee ther
proteotioﬁ of_ﬁroperty passing in consideration of rarriage'and policies

(:}"'. o efiecﬁed for fhe benefit'of spouses and chil@ren‘shouid be'continaed.

| 4.3%8 The‘Committee agrees that the Convention should:specifioeliy proride that

: reference to the law of the State of bankruptoy 1ncludes that State’s own
rules of bankruptc;._‘

4.39 The Commlttee feels that the exceptlon to the general application of the rar'
of the State of bankruptcy for contracts of employment in Artlole 26 should
remzin in the Convention., From a prectlcal polnt of view its inclusion wil
be of assietanoe-to rhe professional liqurdetor in that he ﬁill'not require
_to refer to anorher'branch of the 1aw fo‘asoertain which law is applicable

in the case of contracts of empTOyment

4. 40/
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4,41

The Commlttee does not consider that 1t ‘would be de31rable to extend the
provisions of Artlcle 37(1) beyond herltable property but that they should,

as 1 “1ously suggested in the comment on 3 20, be extended to cover all forn

.of contract relatlng to herltable property. Its Teason for taklng thlS

view is that 1t does not consider that 1t is advmsable from a practloal
point of view to 1ncrease the number of exceptions. to the general pr1n01ple
of appllcatlon of the law of the State of bankruptey any more than is -
absolutely'necessary |

The Committee considers fhet as is suggestei in the'Coneultative Paper
Articlee 37(2) and 37(3) should be deleted Thig accords with the- view

expressed in the domment on 4,40 that the oniy exception made should be for :

_;herltable property.

4.43

445

The Commrttee con51ders that in the case of bankruptcy of the vendor or

purchaser 1n a contrent of sale the law of the State of bankruptcy should

'also -apply. Thls is in line with the view expressed in the 1mmed1etely

precedlng commentc and accordlngly 1t feels that the exceptlons to thig
general rule in Artiele 39 should be deleted
As will have been noted the Commlttee has taken the view that subgeop to a’

11m1ted number of exceptions, the law of the State of bankruptcy snould apply

and from the point of view of the 11qu1dator it cons;ders Article 39 to be

'reasonable. The members of the Commlttee do not feel that as Chartered

Accoanuants they are qualified to erprees views on the Tegal aspects reletlng'

to the Consumer Credlt Act and other relevent UK legislatlon raised in the’

- Consultative Paper.

With regard to- Artlcle 6 of Ammex 1 the Commlttee was in some doubt as fo

‘vhether thls prov151on would require the llquldator to adopt a bankrupt seﬂem

]i contract and be liable to incur personal liability for clalms brouvht

'agennst the seller and thus deprlve the 11quldator of the rlght whlch

.‘presently/
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" presently exists in Scotland to revoke a contract where this would be in the

4.48

4.49

4.54

requires expért legal knowledge.

best interests of thecreditors. . It felt it wowld be a most undesirable

development if the trustee was put in the position of having to accept

pérsonal ligbility in this way and the removal of the right of revocation
would.constitﬁte a fundameﬁtal deﬁarture7from Scots 1aw.and could place the
liqﬁidatdr in.én intolerable posiﬁipn. - If fhegé are the effects of this ‘
provision thé Cdmﬁittee éonsideré acceptance of it would be most
undesirable,”

The provisidns of Article 5 of Anmex l,dﬁ.not seem -to the Committee to be
inconsisteht with the rules of set-off in Séotlénd and it does not faké

any exception to them. It doesnot feel competent to comment on the

guestion of vhether the rules of set-off ‘should be mandatory or not as this

The prov131omsoP Article 5 in so far as they relate to set-off of
contlngent debts appeared to the Commlttee to be conqlstent with the rule
for such debhts under Scots law and it has no obgectlon to them._

The Committee supports the suggestlon that Artlcle 28 be qualified so that

~ the 11qu1dator can, 'in enother member state, only exercise the powers

4.55

conferred upon him by the law of the State of bankruptey to. the extent that
theseazenot Jncan31stent with the law of that other member state.

The Committee does not consider that the provisions of Article 28(3) are
adequate as they.stand_and that all member states should be ﬁequired to

include in their laws provision for the appointment of local liguidators in

_other member: states.

4.56

The Commlttee con31ders that the;prov131mmaof Artlcle 32(3) reTatlng to the‘

powers of local courts to staJ measures of executlon are adequate.

4,58 The Committee agrees w1th the Advisory Committee that povers of redirection

of'mail, which in prinicple it‘welqomes, should be vested in the couris of

tha/
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perlod of 3 months which may be extended for further 3 month perlods

on fresh application belng made on each occasion,
4.60 The Committee con51ders that the prov131ons of Article 32 are acceptable
. except in S0 far as they relate to herltable property for whlch in

conformlty vith its prevxous suggestlons, it cons1&ers lex 51tus should

apply.




