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4 EMORANGUM NG 2 - SUMMARY OF RI.ICG‘N’N’E’I\MA TIOWS
Would Members kindly signify 'Agree' or '"Disagree! alongside each - CA
recommendation and return one copy to the Secretary. '

1. The administration of deceased insolvents' estates should | (| oy
 be included in the Convention. i L/
2. Deeds of A.rrangemgnt 'sh'oﬁld be excluded. ol 6-(}»
3 Non-judicial compositions should be excluded. \1 - ‘W
- 4, Private trust d,ee_ds for éredi‘tors should be excluded. J Lot W
5. It is accepted that receiverships for debentur&hcﬁ:ders , e
be excluded. 'W—— MW Sl St bc,;dl‘u,m
LN © Creditors' voluntary windiné"-up must be included.
1. A criminal bankruptcy order falls to be enforced under -
- the Judgments Convention. _ : 7 | %}:@
8. A bankruptey receiving order and adjudication made on """‘bfc .
a - a petiticn which cites a criminal bankruptcy order as the (] N
ey @ Jabte - ~act of bankruptcy will come within the Bankruptcy \ ¢ L/ ‘ J
. Conventlon ‘ : ] mekadid
8. Tne Conventlon should eﬂphcltly ;nmcate to Wmc’l persons :
- and entities it applies. o : \a/w .
10.. . It is acceptable that certain insurance commﬂies afe' . .
excluded from the Convention, but only those which are- P" .
- Co d by the Directi " A
| vered by irective. | f’b"“'
i1,  The undertakin listed in Ay ticle I of the Protocolas | )
: being excluded from the Convenltion in the countr v )
designated are acceptabl _ - '
2. There are no classes of undertakings which the UK- '
' - should list as being excluded, within the UK, from the ol hw
Convention, : ST , 3




i3.

14,

The UK should secure power to allow the Channel Islands

- and the Isle of Man to be included by declaration.

Like the Netherlanés, the UK should' have optional' pow_er
to extend the Convention to its non-European overseas
territories

The -Convention shoulad mot, for the time being, apply to
the overseas territories of Member States.
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- MEMORANDUM ?\?O 2 - SUMI»L:«R Y OF R}:C’)WMHI‘[DAW’CNS

Would Members kindly signify 'Agree' or 'Disagree' alongside eacn
. recommendation and return one copy to the Secretary.

i. The a.qmmistratmq of deceased insolvents' e"taies sheuld
be included in the Conventlon

2. Deeds of'.n.rrangement should be excluded

3. : Non-judicial compositions shou_ld be excluded.

4. Privaie trustdéeds for creditoré should_be excluded. '_
5. It is accepted that receiverships for debenture-holders

be excmded
6. Creditors' voluntary winding-up must be included.

7. A criminal bankruptcy crder falls to be enforcea under
- the Judgments Convenuon

8. A bankruptcy recewmg order and adjudication made on .
a petition which cites a criminal barkrupicy order as the
act of bankruptey will come within the Bankrupicy
Convention- o '

9.  The Conveutmn should exphcmy 1nd1cate fo which persons
and entities it applies.

10,  1tis accentable that certain insurance companies are
excluded from the Convention, but onl y those which are _ .
covered by the Directive. S i
ii. The undertakings listed in Ariicle 1T of the Protocol as
' being excluded from the Convenlion in the country b

designated are acceptable.

12, There' are no classes of uﬁuertazcin s which the UK
- should list as being excluded, Wlthln the UK, from the
Conventicn,
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13.

14,

15.

Sittia,

The UK should secure power to allow the Channel Islands

-and the Isle of Man to be included by declaratich.

Like the Neiherlandg the UK should have optional power
{o extend the Convention to its non- Kuropean overseas

' terrltorles

The Convention should mwt, for the time being, apply to
the overseas territories of Member Sta,tes.




. ASSOCIATION OF BRITISH CHAMBERS OF COMMERCE

COMMENTS ON THE EEC Preliminary Draft
CONVENTTON ON BANKRUPICY etc.

"It is clear that acceptance of the Convention will call for radical
changes in the Laws of Member States; that will apply to the United:

Kingdom as it does to other States. The need for these changes is

an opportunity to consider what other changes should he made at the

- same time, The recent Report of the Justice Committee on Bankruptey

was published at an opportune moment. Radical changes at short inter—
vals are most undesirable, and it is hoped that the Advisory Cemmittee,
when putting forward its final views, will consider the matter not only
from the point of view of the draft Convention, but also from the
general point of view of reform, as exemplified by the Justice Réport.

Members of the Chamber of Commerce movement are V1ta11y concerned
with any laws affecting the prompt settlement of accounts. The greater
the economic difficulties, the greater the importance of cash flow.
Over the year, the threat of bankruptcy proceedings has been used more
and more widely as an aid to efficient debt~collecting; the need for
such an aid reflects badly on the administration of justice, and may
_mean that the bankruptcy system becomes clogged with cares for which
it was not intended. Continental sysitems tend to emphasise the
protection of creditors, whereas the Engligh bankruptcy system (at
least in theory) exists for the protection of the debtor. We would
welcome a change in emphasis here and would welcome changes in the law
which would achieve a significant reduction in the number of debtors
forced into bankruptcy and preferring a greater use of admlnlstratlan
order nroceedlngs in suitable cases,

The Advisory Committee has acked for views on a number of matters,
Some of these are dealt with below.

BCOPE OF THE CONVENTION

Para. 2.2 On balance it seems logical and right that the Comvention should
extend to the winding-up of the esitates of insolvent deceased deblors where
there is judicial supervision. If so, it is desirable that the Convention

. ghould@ make provision for these cases where the habitual residence is not

the same as the centre of administration.

Para. 2.3 The Convention should be restrlcned Yo dudlclal and - 3u6101a11y
supervised proceadings (see para. 8.9).

Para. 2.4 It is submitted that creditors' voluntary 1iq#ida£ions should..be
excluded from the Convention. In few cases should there be need to geek
assets abroad. Those cases can be commenced by petition.

Para. 2.5 Criminal bankruptcy proceedings should be included in Artlcle 1
of the Protocol - again on the principle that the Convention should apply
to all (but only to) judicial and Judicially supervised ln»OlVEHCY
proceedings.

Para. 2.6 It is most ﬂe31rable that the Convention should indicate explicably
the persons and entities to which it applies.

JURISDICTION TO DECLARE THE DEBTOR BANKRUPT -

Para. 3.9 The drafit Convention is the product of a Working Party which
started to meet 12 years ago. To put forward any alternative concept

of..
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immovable property.

-

would be to strike at the whole basis of the Convention. To f£ind an
unobjectionable alternative concept would seenm impossible.

Para. 3.10 Presumably strong and cogent evidence would be needed to
rebut the presumption that the centre of administration is the place
of the registered office - in such cases it is preferable that Jurig-—
diction should lie with the Court at the Place where main interests
are administered.

Para. 3.11 It is suggested that the Convention ought to include a
definition of 'establishment', But if that is not done, the Courts
should have no great difficulty in determining actual cases.

Para. 3.12 The situation is not satisfactory. Harmonisation “is

desirable but may be unobtainable. At the least the rights of the

creditors to attach should pass to and be exercisable by the liguidator,

or alternatively the benefit of attachments should be held in trust for

the liquidator on behalf of the creditors generally. It is most undesirable
that there should be a scramble by creditors.

Para. 3.1% The problem of successive bankruptcies iz a real one. In
practice the problem would be minimised by the adoption of laws granting
an automatic discharge in most cases on the lines suggested in the
Justice Report. : ' '

-Para. 3.14 The original Court should satisfy itself as to the jurisdicational

basis of the action before it; but may have to rely on ex parte averments.
At least. the evidence should be given on oath, and should carry the
risk of perjury proceedings. -

Para, 3 16 This - is a fundamental problem and must remain so unless (if
ever) there were to be harmonisation of laws generally. The justification
given in the Report is appreciated, but does not warrant this departure
from jurisdictional principles. On the other hand the powers contained _
in Article 10 Yo . 12 and Article 2 of the Uniform Iaw would afford creditors

" better protection from the activities of uwnscrupulous people — the evidence

of mismanagement must be heard in the original proceedings. It is suggested
that a compromise might be Possible, namely that the original Court should
have power to declare the bankrputey, buk that the laws of the bankrupt
centre of administration should be applied as if he could have been and

had been made, bankrupt there. Could, for example, a small trader with

an Italian centre of adminisiration, be a director of and mismanage (within
Arvticle I and IT of the Uniform Law) a German company ? : -

Para. 3.20 Efforts should be made to amend the Convention so that the Courts
of the situs should have exclusive Jurisdiction in matters relating %o

K

Para., 3.22 The objection is well founded. The Convention should be restri;%e&
to bankruptcy law. : )

Para. 3.25 See 3,16 above.

'CHOICE OF TAW PROVISTONS

Para. 4.8 The prescribed period is too short.

Para. 4.12 It is suggested that the requirement of Article 25 (4) should be
mandatory and that in addition to advertisements in the 0fficial Journal
the liquidator should be bound %o advertise in the Official Gazettes of
the Member States having a connection with the bankruptey. =

Para. 4.13 A formalised procedure for claims would be preferable,

eof e
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'Preferential and secured debts

, =
Para. 4.16 If the Convention does not apply to creditors voluntary winding—

‘ups there would seen to be few problems, and thoge should be capable of

eagy solution.
Para. 4.17 The duty of the liquidator must be to the creditors,
Para. 4.19 It is desirable but not essential. |

Para. 4.22 The policy bases of thesge qualifications should be accepted. So-
far as the UK is concerned, bankruptey in another Member State should lead
to these disqualifications. ' :

Para. 4.24 Bankruptcies should take general effect immediately on their
Pronouncement, .

Para. 4.26 See 3.20 above. _ _ ,
Para. 4.29 and 4.30 The Committee's proposals are preferable, Amendments

to the draft should be sought,

Para. 4.35 See 3.20 above. '
Para. 4.36 M.W.P.A. Policies should be protected.
Para. 4.40 The clear distinchion between movable and immovable property

‘should be maintained.

Para. 4.41 Articles 37 (2) and (3) should be deleted.

. ~Para. 4.43 The establishment of special choice of law rules is undesirable.
. The proper law should apply. '

Paras. 4.48 ana 4.49 Set—off should be mandatory, but should nbt be allowed
in respect of contingent debis. :

Paras. 4.55 and 4.86 The provisions appear adequate.
Para. 4.58 The preliminary view of the Committee is supported.

" Para. 4.60 The requirements.bf the lex situs should prevail}_

‘Para. 5.12 An object of insolvency law is 1o Procure the distribution of
- assets amongst creditors. Whilst any extension by individual States of

their rights is to be'deplored, it seems wiong in principle that the right
of revenue authorities claiming as ordinary creditors should be rejected -
merely because they are revenue authorities. As is pointed out, that is
at the expense of the general body of creditors. An acceptance of this
Point may, however, be a bargaining point in resisting the international
extension of preferences. ' :

Paras. 5,15 and 5.16 It is vital that bankers here should not be deterred
from advancing moneys on a special account for the payment of wages and

if their preferential rights here were to be taken away that would be a
matter of great concern. It is thought that these rights will still exist
here, but if not it may be that amendments o the draft Convention can be
negotiated. It must be accepted that many anomalies will exist asg complete
harmonisation of bankruptey laws is unattainable, and those who do business
with international debtors will have to accept the swings and roundabouts.
The system proposed in the Convention is complicated, to meet a difficult
Position, but thexe seems little chance of reaching any agreement which
would substantially disturb internal State provisions in relation to
preferential debts, ' '

Para. 5.18 It is suggested that disputes relatihg to fiscal debts should be

-dealt with in the first instance by the Special Commissioners or VAT Tribunal

or other gimilaxr authority, and those relating to contracts of employment

[0 T
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. in the first jnstance by Industrial Tribunals, with the normal rights.

of appeal. The liquidator mist be entitled to be heard here.and(para.5.l9)
in other States. . D

Para. 5.20 Are the reasons for accepting the Convention sufficiently
compelling to outweigh the disadvantages 7 On balance, it is thought they
are. ‘ .

Recognition and enforcement of judgment : ' -

Para. 6.4 Protection should be extended to other persons.

Para. 6.5 Those laymen in doubt may be well advised to do nothing unless
and until an order is made. Then the main difficulty passes, temporarily
at least, to the officers of the courts, who will clearly require additional
training. Research may be required. Without detailed knowledge .of the

likely %erms of such judgments or instruments it is difficult to'judge the

validity of the objections, but one would assume that such judgment or

" instrument (and its translation} would be clear and vnambiguous. The
Advisory Committez may have had the benefit of research into these matters,
but if not could perhaps consider instituting research. :

‘Paras.6.8: 6.9: 6.10: 6.12: and 6.14 The Committee's views are agreed.

Para. 6.13 It is thought that Article 62 should be accepted.

 Para. 6.15 Article 63 applies where a judgment given in one State is to

be enforced in another. Except in cases relating to immovable property,
it is thought that any general - challenge should be made in the original
Court under the laws and rules of that Court.

Para. 6.16 The time limits should be the same as in Article 36 of the
Buropean Judgments Convention (see.para. 6.14) '

Paras. 6.17: 6.18: and 6.19 The views of the Committee are.égreed.

|

The Tniform Law

Para. T7.14 The ruleé of relation-back should be restricted to formal bank

yuptey proceedings. A _
“Para. T.7: T.9é'and 7.11 On balance, there is need to strengthen the law,'

and to deter potential misfeasors. For such a deterrent to be at once

fair and effective it seems essential that the criteria should be fixed .
and precisely stated. The use of the words myrongfully™ and "surreptitiously”
impart mens rea. c : :

Para, 7.10 An artificial date is inevitable and should_bé accepted.

' Para._7.12_Agreed.

Para. 7.14 One year is %oo short. Two years would be better.

“Paras. T.15: and 7.16 The views of the Committee are strongly supported.

Reservations should not be accepted.

Para. T7.17 The remedies should be concentrated in the hands of the Liguidator.
T4 is for consideration whether and to what extent any of the draft EEC
Company Birectives require modification., This view is given on the basis
that the draft Convention applies only to judicially supervised proceedings.
If creditors' vollirtary winding-ups are %o be included, then the view would
change and it would be submitted that s.3352 rights-shbﬁld be retained despite
what is said about para. 3.12 above. Fundamental to this view is the

- proposition that only a 1imited number of insolvencies should come within

the Convention, and that those responsible for the liduidations should have

ool
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adequate time,staff and. funds to make and follow-up proper investigations.
No one wishes to penalise an unlucky person. Incompetence and commercial
recklessness are facts of life., But responsible members of the trading
community would welcome responsible atitempts to bring to Jjustice those
who are guilty of . fraud. oo ' : ' o

Para. 7.23 The Committee might consider that the restriction in clanse 1

should relate to paragraph (a) only and that the words "rather than permanent"
be deleted so that clause would read:— : -

"l. Cessation of payments shall be constituted:
(2) by any failure on the part of a debtor to pay his debts in
the ordinary course of business or as they fall due unless
it be proved that such failure to pay was temporary; or

(b) by a debtor committing or suffering an act or acts demonstrating.
his insolvency." ' '

! .
. In elause 2 express reference should be made to the less archaic parts -
of section 1 (1) of the Bankruptcy Act 1914. In particular it is important -
to provide for some system of Bankruptcy Yotices, not only in the case of
individuals but for all legal emtities. The financial limit should not be

too low (see Justice Report).

Para. 7.29 The tentative conclusion of the Committee is gupporied.
Para. 7.30 The Article is acceptable in its present form. »

"} Para. 1.31 It is respectfully suggested that the Committee may have mis-
construed this Article. The payment of a debt for any money amount (of whatever
size) can be made (inter-alia) in cash or by cheque,which are usual means of :
payment within Article 4(B) (1) (b) - it is suggested that Article .4(c) (1) {c)
refers to the performance of contractual obligations other than the payment

of debts expressed to be payable in terms of money. If so, the Article

b is not basically objectionable. : ‘ :

Para, 7.32: and 7.34 The Committee's provisional conclusiohs are agreed.

Para. 7.37 It is desirable that the registration period should be extended
for at least 21 days (with automatic extentions for foreign contracts and
for postal difficulties due to industrial, action, whether on the part of
postal officials or of other workers). There is power for the Court to
extend the time limit under section 95 of the Companies Act 1948 (where the
security is avoided under mandatory provisions). It is preferable to ‘
give courts a discretionary power as is proposed, and not to fetter that
discretion. . ' }

Paras, 7.39: and 7.4l Clearly harmonisation must be sought on these matters,
and it is suggested that every effort must be made to ensure the general
validity of floating charges (subject to section 322 of the 1948 Act), and
as a quid proc quo to import more generally into UK law a Paulian action.

- Concluding observations
Paras, 8.9 Agreed wholeheartedly.

Generally these views are put forward with diffidence and often without
explicit reasons Ththe hope that they may help the Committee as giving
views from the point of view of creditors and/or potential insolvents,
rather than from the point of view of liguidators. :

March 1975.



President Aobin Bréok,,’- CM.G, O.BE: B

 ASBOCIATION OF BRITISH CHAMBERS OF COMMERCE

. A company limited by guarantee registered in England no ‘9635
‘68 Queen Street London ECANISN -~ .~ " Telex Chamcom Lendon 888941
Telephone 01-248 7211 .. . IS © . (Prefix Ascommerce)

o Registered,office;i75 Cannon Streeﬁ,:;bndbn EC4N 5BR
| 12 March 1974

T-H Traylor Esg . R T
Secretary ta the HEEC Bs :ruptcy-ﬂbnvention"“;Q_? s T
. Advisory Committee . ' . LT T L
- Department of Trade and Industry
- Insolvency Serviee . . '
- . 214 Bunhill Row
. BECIY 8LL . .

';.ﬁéér Sir .

”g@@fBagkruptcy:Cchentidn

I must apologise for this rathér belated reply to your letter
dated 2 November 197%. Consultation with our 90 affiliated _
‘Chambers of Commerce in the UK and examination by. our Commercial
Law Committee have inevitably taken a considerable time.

In genefal_fhe'ASSOCiation'ﬁelcomes the broad“concepfs_of;the
-Bankruptey Convention nemely = . . . :

(a) TUnity of Bankruptcy and Insolvent Liquidations (a.2) -
- 1le one Court having sole Jurisdiction throughout the
Common Market and : cas e S

- (b) - Universality of the Bankruptey etc (2.33) ie that that =
.~ one Court's administration should have its effects over . °
-+ Property and persons throughout the Common Market. Tt
is recognised that these principles entail the gazetting
of all art.25 bankrupteies in the 0fficial Journal of the .
- B C but the mechanics of publishing, distributing and. -
reading this quantity of information are difficult to con- -
ceive and further information on practical solutions. to .
this preblen would be welcomed. - R

 ?o‘adopt‘w0rding from s.122 of the Bahkxuﬁtcy'Act 1914 it iS“deéirable'
that Courts and their Officers‘throughput the Community should act in
aid of and be auxiliary to each other. . - ' ¢

There is a generfl feeling amongst British Chambers of Commerce that .

H M Government saould take all possible steps to ensure that the rights
of creditors are expanded rather than prejudiced, but that the proposals .
whereby directors and those managing firms should have perscnal

- liability are ‘oo wide and should be modified. So far as limited
‘companies are concerned, the provisions of. (for example ) sections 188
cand 332 of the Coh@anies 4dct 1948 form the basis of a reagonable balance .
between freedom of the individual and protection of creditors. '

N



Whilst capifé.lism may have 'i't.s_" imacceptaﬁblle_-- :face; it would be _w:éonQ .
to subject to general legal attack businessmen who act reasonably .
and in good faith.: The Association would retain, and if necessary

-"::-'_- strengthen, the existing. powers- and .duties of properly authorised .

. and qualified persons such -as: liquidators and trustees in bankruptey.
Bankruptey should remain a last resort in the cases to be ‘covered by

.. Article 1 of the proposed Uniform Law, namely for failure %o me_e-'b"f'é_u. '
. Judgment obtained by a liquidator, trustee or other duly qualified--

person.  The Associabion would in general oppose anything going

further than our present concepts of locking through limited - = - .
liability. The criminal and *quasi~criminal® should be pénalised, -
but the honest incompetent should not be prejudiced. - .

It is hoped that nothing will be allowed to prejudice our system of -
- floating charges, or the rights of the holders of such charges, = -

There a.rer-a number of points of detail where-'thé AsSociatién_ wouid: K
~~ appreciate the opportunity to make submissions later if it should so
desire, but .at this. stage it would welcome :-- S - h

{a). rera.ssurance?s'onr_ the points made aboves. g
() clarification on-the following points:—

(1) Does Article 2 mean by implication that a person who has -
bankruptey proceedings started against him in Germany is
-assured of freedem from similar proceedings against him
- in the UK and can continue trading in the UK until such g
- time as he is actually declared barkrupt in Germany? =
Clearly it is the ability to continue trading which is
important. T o : :

(2) In Article 11 and the relevant provisions of. Armex 1 the
‘crux is the definition of "manage". Is-a participator a
‘manager in this sense? It does not appear to-be defined -
anywhere, - Similarly it is desirable to know.the exact
meaning of such words as "debtoxr", "bankrupt”, and

"bankrupteyts s S SRR

(3) In Article 25(2) the reference to "the trade registers in

. vhich the Bankrupt is registered" infers the acceptance - -. _
by the United Kingdom of a new type of Registration o
Authority, presumably at the time when each business is
commenced. - Whilst there is alveady mumerical registration
for bodies corporate, end businesses are registered tnder
the Registration of Business Names Act, formal registration
is not presently required for other types of businesses, eg
sole traders or partnerships formed under the legal names
of the partners. How, when and by whom is the proposed -
initial registration to be effected? - .. -~ .. - .

The Convention seems to be much influenced by French
concepts of bankruptey and liquidation in taking the view
that these processes could be applied only to s corporate |
body or to an individusl carrying on & commercial activity -
and hence probably registered under a system having a - '
commercial code separate from the civil code.,” From a




s

- Brltlsh p01nt of view 1t must be made clear either thati.

the Convention applies to non-commercial (and non-

registered) individuals and/br firms as well, or that

© it is limited to individuals or firms carrying on .

~ Yours -fa.i'thfully -

commercial activity., In either count the reference o
"trade registers™ in relation to Great Britain is in-

“appropriate and should be dropped

EGS Apedalle -
Dlrector, Low and. Taxatlon
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1.11

1.12

2.3

E.E.(. BANKRUPTCY CONVENTION _

A@Emorandum of Commentb submitted by a Wblklng Pdrty of the A53001at10n

to the E,E.C, Benkruptcv Convention AEVlsary Comritiee of the Department
. of Trade' March, 1075

In Uctoher, 1973, the WBrklng Party submitted a Aremorandum of comments on
the Draft.Convention te the Advisory Committee., The fcllow1ng comments are
submitted in response to*fhe'édﬁisory Commitﬁéeis invitation to consider
their Consuliative Paper on the Draft Convention and specific questions
raised therein, Paragraphs_are_referenced.in accordance with the section

of the Consuliative Paper to vhich they relate.
- PART 1

Miseellaneous

It is de31¢ablc that the final text of thn Conventlon be drafted in such

a form as te m1n1mlse (or Better remove) the necd to refer to external

sources for interpretation. To the extent: however, that it remains necessarsy
v ¥ ¥

to interpret the final text in the light of +the Noe] and Lemontey Report

the Conventlon 5hou1d ezpressly allow reference to that report.

Subject to the comments in 1.11 above concernjng exiernal uldﬁ to interpretation

-,(whlch applies equally fo reference to the French text) the Working Party
conblder the arrdngement and drafting of the text a & matier best left to

the lawyers,

Scope of the Coavention

The Convention should extend to the winding up of the estates of insolvent

decaased debtors.

The Working Party sees no reason vhy the Comvention should not applj t6
extra judicial and contractual afrangemenfs and {0 receivers in order that
the powers uander the Convention in respect of the collection of fbreign
assets should be available to the trusiees and receivers in such cases;
This comment was méde*by the Working Pérty in its memorandum of comments
of QOctober, 1973. : |

s
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2.5

2.0

o
-
-}

2.8

2.9

2.10

2.11

3.7

.(a) The Conventlon should dpply to. any 11qu1dat1ons whloh are consoquent1al

to practlcal 1nsolvency, and should therefore apply to creditors! voluntary
11qu1dat10ns. '
(b)ﬁA creditors! voluntary wlndlng'up should be subgeot to an order or declafation
by the Court. , T
Both of these recommendations were made by the Worklng Party in its

memorandum of comments of October, 1973.

Crlmlnal Bankruptey proceedlngq should in the opinion of the worhlng Partj
be 1ncluded in Article ‘I-of the. Protocol.

The Working Party agrees that the Protoool should explicitly indicate to whlch

persons and entities the Convention applies.

The Working Party apgrees with the exclusion of insurance companies from the
Convention in view of the intention to introduce separate measures to
cover them, but cannot see the justification for any of the other execlusions

Jisted in Article II of the Pretocol.
It is not considered necessary to exlude ony other»bodies'from the Convention,
It is desirable that the Channel Islands and the Isle of Man be included.

In prlnc1ple, the Worklng Party consider it d951rab1e that tho Convention should
apply to the overscas territories of Contractlng States. In cases, however,
where‘lnclus1on will present dlffloultles which.are likely to delay the

adoption of the Convention, those cases should for the time being be excluded

with the intention of including them at some later date as soon as is practical,

The Working Party is not aware that the United Kingdom has any overseas

territories that could practically be included in the Convention. .
~ ‘ - ’

Jurisdietion

Consideration of the provisions of Article 16 is best left to the -lawyers.

The Working Party is unable to suggest an alternative concept to that of
"centre of administration that is likely to be any more acceptable, and at
any rate considers that this concept is unlikely in practice to present

any real difficulties.

'
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3.11

3,12

3.13

3.14

3.20

3,02

3.94

3.05

3. 1() )

..,3,...‘

The rules of estoppe1 wil1 preveht tﬁe deﬁtor from attempiing to rebut the
presumption that his centre of administration is the place of his registered
office merely to delay or avoid proceedings. The Working Party consider -
££a£ it is unnecessaiy to transform this presumption into an absolute rule

as this is unlikely to'creaté any practical difficulty and this element

of flexibiiity may be to the advantage of creditoré in cases where the facts

and the presumption are at obvious variance.
The Working Party sees no reason. to object to the concept of "establishment®,

The_circumétances'in which problems could arise by virtue of the provisions

of Article 9 are very limited and the Working Party offers no comment.

The Working Party considers that the impression that bankrﬁptcy administration

~ is conducted less quickly in the U.K. than in other Member States is erroneous
_ but nevertheless feels that the problem discussed in Paragraph 3.13.is not -

.a real one.

The Wofking Party would welcome the advice of lawyers on the précédural

problem outlined in Paragraph 3.1k,

The submissiocn that the powver. referred to in Articles 10-12 "should be

“exercisable only after there has been a failure to pay on.the part ef the

person liable" seems obviously correct.

The Working Party considers that the courts of the Situs shonld have
exclusive jurisdiction'in matters relating te¢ immoveable property., This

has béen found to work quite satisfactorily as'hetwgen England and Scotland,

Uniformity of substantive law is essential in respect of "Paulian® actions
and the national laws of all Contracting States should be reévised to provide

for sueh actions,

The Workiﬁg Party accepts the Advisory Committee's preliminary view in respect

of the provisions of Article 17(5).

The Working Party does not take exception to thé prqvisions of Article 17(6)
provided that {ransdetions vhich take place prior to the adoption of the

Convention are protected.
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3.30 The Canrt that has jurisdiction in bankruptey: should have Jurisdiction to

hear applxcatlona from the liquidator or trustee for . dlrectlons.

JKW/GH. :
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The Worklng Party accepts that the prov1s1ons of Artlcle 18 are in accordance

bound to create certaln anomalies we are of the uplnlon that this is

'1nev1tah1e.so Iong as there exists a basic dlsparlty beiween the substantive“
laws of member states. The long-term obJectlve must be the ccmpletc‘,v

‘:unlformlty of suhstantlve law.'

We cccept that the period of 31 days is suitable‘for'any application which

.challenges the effectiveness of bankruptcy proceedings, ‘i.e. an cpveél

: against a recciving'order. We con51der, howcver, that there should be no

tlme limit on an: appllcatlcn proposing a scheme of arrangcment.

We consider that the form and extent of advertising is a_mattcr approniatcly

" left to the Court of the Bankruptcy to determine.

The Wcrking:Party is of the opinion that the cimple pfocedure for the lodging

of claims is preferable, provided that'the_“authcriticS" are entitled to

require thc'production'cf_iur%her evidence., We fell howevcr-that a standard

‘form would be appropriate, as this will minimise the problem of tfanslation.

SubJect to our suggestlcn in 4,13 above, regardlnﬂ the prcblcm of translat1on,

we agree that the prov1s1on in the Convention for the lodging and disputing

of claims presents no special problems for the U.X,

~

We agree that thc terms of Artlcle 20 are confu51ng and w111 veﬂulrc

__rccon31derat10n.

We consider that the duties of the trustee or the liquidater to his credltors

is absc;utc, and should not be compromised by other ccn51derat10ns such as

* the needs of local communities. It is proper that_the dlscretlon of  tlhe

.trustee or liquidatcr‘should be subject only te the avthority of the Court -

.?\F:
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of thé'Bankruptcy.

The Working Party cons1ders that it is desxrable that the Conventlon state

expllcltly that the forelgn liquidator's authorlty does not extend to assetq

o _ held by the debtor in trust whether or mnot theose assets are situated within

T fu.20

L h,2h

4,96
4,28

%,29
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the U.K.

L

We~cohsider-that'the‘provisionsﬂof~Artié1e 344(1)—arﬁrsatisfactory,~pr0vided

that a situation cannot arise where the property rlghts of marrled women

“under the Convention are “inferior to those exlstlng under U K. law.

We cﬁnsider-it satisfactory that this matter be left to the iaw of the sﬁate-.
of the bankruptcy. As stated above, however, we consider that uniférmity |
of substantive law is‘in‘the long run the only solution £o such anomalies.
Pressure should be put on Germany to amend her law so as to provide for the

inclusion of after-acquired assets. .We consider that the U.K. for its own

part should abolish Section 51 (1)-0£ the Bankruptey Act,: 1914,

The Working Party is of the opinidn.that a bankrubtcy in another member

state Should lead to the same -disqualification upon a bankrupt as would a

U.K. bankyuptey, and conversely,

We cbnsider_that the period of 8 days‘provided for in Article 206 is sutisfacﬂory;

"It is a matter Tor consideration, hdwéver, whether or not thé-existing U.K.

provisions for a court order to stay advertisement should continue, and if

so whether or not the provisions of Article 26 should apply in such cases,

It might be appropriate to prdvide that in such cases the Court making the

order to stay the advertisement shall have the authority to spccify a shorter'

-period'than that provided for by Article 26,

We accept the arguments made 1n the Teport, and consider that Article 27 is

satlsfactory.,

. We accept the approach adopted in the Conveﬁtion. All actions should be

stayed in accordance with Section 231 of the Companics Act, 1948,

We con51der that Artlcle 21 should allow for a erlOd of B days to cllapse

before actions are stayed.



]

m’

T ety

530

k.31

&.344

We agree that this principle should be extended to community_bankrpptdies,”
and be extended also to cover the period until the bankruptey takes general
effect against the creditors under Article 26. ' B

The beking Party coﬁsiders that the provisions of Article 23 should be

extended to include third parties situated in the state of the bankruptcy.  )

We éﬁpportlthe Advisory Committee's opinioﬁ that the protection afforded to -
married women under existing U.K;'legislation should not bé_erodeq;hy the

application of foreign law. In particular transactions entered ih%;wbefore

the date on which the Convention takes effect should be protected, and .

~special provisions should be made for transactions designed io defraud

' breditors.

5,78

%39

L, k0

L. L1

443

.45

We agrée that the reference in.Articlé'lg‘(ii)'of'thé Convention to'the law
of the state of the bankruptcy sheuld include its own rules of private
international law, and that there should be a specific provision to this
effect. ' ' ' R

We consider that the provisions of Article 36 are.unnecessary, and that it
is undesirable that within a community bankruptey there could be different:

rights befween different groups of employee creditors,

The: Working Party'is of the opinion that the rules of Article 37 (i) should
be extended to include contracts for the sale or purchase of immoveable
Property, but that they shouldsnot be éxtended'to_contracts for the.lease or

hire of moveahle property
We agree that paragraphs 2 and 3 df Article 37 should be deleted.

¥e consider that the effect of the bankruptey on a contract of sale shduld:

be governed by the law of the state of the bankruptcy, and not by the law
| S~ .

. that would otherwise govern the contract.

The Working Party does not see why a uniform law relating tb'the'validity-of _
clauses containing a reservation of title cannot be confined in its operation
to bankruptcy’situations.u-Uhder existing U.K, legislationISeparate-fules do

apply in bankruptcy situations to goods in the posséssion, order or disposition

e im = e
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of the.bankrupt and this has created no real prdbleﬁ.

The Vorking Party accepts that mandatory. rules of set—eff may prove an

iimpediment to the rescue of concerns in fipancial difficulties, but is of

the opinion that other arrangements can be made in such 01rcumstances. On
balance we feel that: the advantages of a unlform mandatory rule oeutweigh

the dlsadvantages. o

iy ER

'We consider it acceptable-to- allow set—off - or compensatlon 1n respect of

contlngent debts, provided as always that rules are laid down for the protectlon

of the general body of creditors to exclude 11ab111t1es incurred within

: knowedge of the act of hankruptcy.

The Wbrklng Partv considers that the powers of the trustee or lqulddbﬁr

-under the 1aw of the state of the bankruptcy should not be qnalliled

We feel that a dlstlnctlon should be dnawn between mail bent to the debtor‘

: home address and mail sent to his business address. . In the former case the

powver of redirection should be vested in the Court of the state where the

bankrupt is re51dent, and in the latter case in the Courts of the state of .

the bankruptcy. We accept that an approprlate time limit sheuld apply,

provided that the Court order is renewable.

The Working Party.accepts the provisions of Article 32.

JKW/GH
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- THE ASSOCTATION OF CERTIFIED ACCOUNTANTS o o;““

E.B.C. BANKRUPTCY  CONVENTION
' PART III

Preferential and Secured Debts

S 5.0 As mgrtgdgees will presumably be aware of respectlve rights of preference

affectlng thelr security, no problem appears to arise. fhfﬁ‘

5.10 The contlnuance of self~heip in Iiscal and qua31—flsca1 matters to give effect
to rights of preference appears to be consistent with the basic philosophy of
the.tonvéntion insdfar.as the latter eﬁdeévouré to:maintain for various Sfates
systems, rules and practices they already enjoy; As no such righi is enjoyed
currently in the Uhlted Klngdom, it seems unllkely that it could be said to be
scceptable to Unlted Klngdom interests. In fact, it is worthy of note that

o freqﬁently Companies are hastlly placed in voluntary llquldatlon, or pressure

breonght on individuals to file their own Petltlons in bankruptcy, for the scle
purpose of protectlng,_for"thq general quy_of credltors, assets whlch are
threatenad with Distress by the Inland Revenue, The nature or usunal attltudes
of those actually executing the rlghts of self-help in other States are, of coursc,
not known, ‘but it would be hoped that 1n practice they are always ready to
co—operate with Trustees and Liguidators in securing orderly and, vhere approprlata,
wholeqale reaiisation of assets so that available reallsable values of assets as

a whole are not damaged by enforced pleremeal reallsatlon.

While it would sqem unl*kely.that other Member States would give up such rights

L
et B

-

as already exist, careful tho ught should he given as to whether the United

Kingdom should seek to establish such rlghts itself. P0351b1y the obtalning

ot credlm by Tnited Kingdom businesses could, in the shori-term at least, be
inhibited.by anwy such change. Indeed, it eculd be that the absence of such rights -
- in the United Kingdom could facilitate d greater flow of credit in trading with

other Member States, -

Ly

e ]
e
I

As the basis of the Comwunlty is to secure claser ties between the Member States,

13 e
gt

it must be inevitable that Revenue déb*s incurred in one State %hould be enforceable

in another,
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5.15 -The.preferential.right of éubrogated creditors. for wage advances ié_an
. extremely practical provision o¢f the Compenies Acts. In compariaon with the
number of Companies which enter liquidation, hav1ng been supported by Banks,

there must be Rumerous occasions when such actions by Banks have saved
Companles from untlmely failure. ¥qually, it is probable that such support

L ' would not have been given had the Banks not been subrcgated to the rlghte of the

employees, who would otherw1se not have been paid.

i 5.16 If the provisions of Section 319(4) of the Companles Act, 1948 are retained
" by the United Kirngdem and not taken by any other Member State then; of course,
- this situation must arise. It is felt, however, that the advantages of
Section 319(4) in t'h,e'United Kingdon should not be lost.

5.17 It is agreed that the draft Convention appears to be ex09531ve1y weighted in
* favour of preferentla] ereditors, - The possible solution quoted would appear
to do little to mltlgate thls and, indeed, in certain circumstances could
give even further. advantage to preferentlal creditors. The merit of the
p0331b1e solution, however, is that it lends a degree of simﬁlification and]:

- probably reflects existing current practice in the United Kingdom,

| 5.18 Perhaps the most appropriate authorlty normally having jurisdiction which
could be quoted is the Redundancy Payment Act Tribumal. Thls Tribunal is
-~ concerned indetermining the existence and amounts of debts, both by 1nterpretat10n
| of law and determination of facts, upon which there could be wide dispute,
£ Ligquidator or Trustee has a full right of hearlng and the varicus Tribunals ‘
under this Aci appear to operate effectlvely, a similar form of authority _ i
sheuld be acceptable in this context, A situation in which there could be dispute
as to preferentidl ranking is not eaéy to Visualise, as in U.K, law such rights
_.are very cleardy defined. I£, however, the Redundancy Payments Tribunals,
which they do not, had also to decide. upon an issue of this na+ure, it is felt
that they would do it effectively.

5.19 Obviously of prime importance is the right of representdtion of the Trustee or’
Liguidator and every endeavour should be made t0 secure that this is as wide
as possible. ' :

'5.20 The prollferatlon of preferential clalms is unavoldably always the subJect of

adverse comment by creditors who do not engoy such rights. Indeed, even
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: between Uﬁlted Kingdnm preferentlal credltors themselves such feelings exist,

vlde, employee prefeventlal creditors, who find that their preferentlal expectati
has been whlttled away by the increasing Governmental imposts which beneflt

by preferential righis, Basically,. unsecured credltors generally accept that
emploeyees equitably should have prior rights, it is felt, in this respect,

that unsecured creditors would agree that the limit of £200 upon the preferential
claim for arrears of wages or salary by empleyees, or1g1nally fixed as long
ago-as 191k, is in relation to the current level of wages and salaries,
completely unrelated to the time limit of four momthe. Possibly the time limit

has not been increased because over the Years Social Security benefits have

. been such that'employees have uotlsuffered too greatly, particularly as the

circumstances in which they would permit themselves to remain unpaid for four
months would be very few., It is felt, however, that there is no reason why

these latter iacts should be taken 1nto consideration in comparing the lesser
preferential rlghts enjoyed by U.K. employees in relation to those of employees
in other Member States. It should be, therefore, for consideration whether the.
current preferential rights of the employees of U.K. companies should be increased
before the Convention is entered 1nto, unless it is felt that this point is

already covered by the Employment Protectlon Bill.

Recognition and Enforcement of Judgements

Article 53 should be extended to protect the validity of acts performed by other ,
persons apart from the 11qu1dator in pursuance of a judgement rendered ineffective

in terms of Artlcles 51 or 52,

Article 62 should be extended to provide for the translatlon and authentlcatlon

- of a11 Judgements and orders in bankruptecy proveedlngs.

rl

We agree with the comments made by tﬁe'Adviéory Committee and consider that the
right ef challenge on the grounds that the court of origin lacked Jurlsdlctlon
should not be excluded.

we agree with the Adv1sory Committee's assumptlons as regards the courts that
should bhe listed for the Uhlted Kingdom in Artlcle X of the Protocol and that
it shouid be left to the Rules of Court to spec1fy the approprlate form of

Pprocedure,
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6.9 'Hé approve of the expre531on Ythe appweprlate government official® in place of

"public prosecutor" - oy
6.10 We agfee that Article 58(2) is'acceptable.

6.12 We agree that it would be advuntageous to channel sugh appllcatlons through

the central courts of first instance.

6.13 We consider that the general pr1n01p1e embodled in Article 62 may be accepted
since Article 63 extends the provisions of 56(1) to allow the debtor to cha11en§e
the order for enforcement where he has had insuffieient time "to prepare his
defence er to avail himself of ‘any 1ega1 remedy against the Judgement openlng
the banlouptey". -

6,34 ﬁe agree with the Advisory Committee's comments as regards the alignment of
the enforcement provisions of the Bankruptcy Convention ﬁith'those o£ the

dJudgements Convention.,

6.15 We consider that the. grounds. of challenge provided in Article 56 are too

regirictive and should he extended.

6.16 We agree ‘that administrative detail should be a matter for preseription by .

the law of the Btate concerned,

6.17 We apree that a challeﬁge fo an ordéf for-enforbement should be made in the
same court that heard the application for the order.
We do not think that the crlterlon of "domicile" 1n the European sense is
approprlate due to the ambiguity of the term and. th dlfferlng meaning in
- the United Klngdom from other Member States._

6.18 We agree with the Advisory Committee's suggestions on this matier.

6.19 We 6onsider that Artidleé,65 and_G?‘are quite safisfacto_ryo

The Uniform Law

7+% . We agree with the pfeliminary view of the Committee.

P
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| 7.12

C7.13

7.1%

7.15

* back and recoverable transfers.

7.16

i 7.17

'7.11.
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The provision for bankruptcy of the 1nd1v1dua¢ concerned should be within the

- jurisdiction of the Court which censiders the offences, but we agree with the

proposal, that bankruptcy shovld only follow after a claim has been establlshed
and then only if the party or parties fail to pay.

Ve feel that in prlnclple Artlclegof Annex 19 or similar proviéions, should
be-included. '

We agree that the Arficle requires clearer definitions,

We consider that as far as the United Kingdom is concerned the concept of

an "act of bankruptey" should be preserved,

We cons1der that -all Member States should 1ntroduce Article, Amnex 1 into

their own legislation wlthout reservatlon._

We ag:ee that this Article is acceptable.

We_obéerveuthat whereas relation back in this context envisages recovery of
& transactlan, 1t does not seem to have the same significance as our law in

that the event commencing the perlod of relation back is grounds for bankruptcy.

These are transactlons relatlng to gifts similar to voluntary settlements,

(Section 12, Bankruptcv Act) and should be capable ¢f being set aside by a

‘Trustee. We accept that a period of two years is reasconable except in

situations covered by Section 172, Law of Property Act, 1925,

We consider that there should be reciproeity in the rules concerning relation .

_ In view of the dlfferlng concepts prevalllna in dlflerent Member States it is

essential that o re01procal agreement is reached.

We cons1der that pr0V1810nS similar te thosc contained in Section 332, Companies

.Act 1948 (fraudulent tladlng) should be preserved, giving the Credlturs a

right to apply to the Court._

ERR N e




7,23 Express reference should be made to those clrcumstances, now operatlve in
England which have stood the test of time and which have become unlversally
accepied in our business relatlonsh1p5° 1nclud1ng

Section 1 Bankruptcy Act, 1914

Section 148 County Courts Act, 1959

Section 107(4) and 130(8) Bankruptcy Act 1914

Sectlon 223 Companies Act, 1948

Section 293 Companies Act, 1948

7.27 Ve con51der that the Scottish law should be brought 1nto 11ne w1th the

' Un1form Law.

7.20 The comments set out in 7.29 are reasomable. No further excéptionS'appear to

us to be necessary.

7.30 The weakness of the English system is that the law relating to "fraudulent
preference” is generally uneﬁfordeable since it is necessary to prove that the
dominant motive-was fraudulent. The level of proof required to sustain such

an action and the cost thereof renders this in practice almost impossible., . In.

view of this we consider that the article is acceptable.

7.31 1In as much as this provision is less w1de—rang1ng and certaln in its incidence

than English Luw, we do not consider it acceptable,

7.32 Ve agree that this profision'is acceptable, subject to the condition suggested
by the Committee. ' '

7.3% - We do not share the Commi{tee's doubts on this section which is clearly intended
to apply only whére a) the cessation of payments was known and b) where the
transaction was prejudicial to' the general body qf creditors. Obviously,'it
is acceptable that if a person has dealings with anyone who bas "ceased
payments" within whatever definition he must be more than careful. It is.
true that what at the tlme may seem to be fur the bhenefit of credltors may,

in the light of 'h1nd51ght“ turn out to be prejudicial, but this places on the

Person concerned all that. greater need for care.

7:37 We do not find the discretionary nature of this provision unacceptable,
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7.39 The,existiﬁg Uhifed_Kingdom rules do not adequately deal with preferences of
theltypg envisaged by the "Paulian acﬁion"; Erq%'the.ﬁriéf details given in.
péragraph 7.38 it woﬁld appear that Article 1167:of the French CiviI:Codé
provides a much better basis for dealing witﬁ suéh situations aﬁd we suggest
that it would be advantageocus to adopt a similar provision into United

Kingdon Law.

-

7.4%1 Whilst it is important that the English sytem'of:fleating charges is preserved,

it may be that we would have séme difficuity in persﬁading-othef Member States
that this was fair and reasonable. They might consider the floa%%ﬁg charge
situation more acceptable if it applied only to new money specifically advanced

_in consideration of the'charge, so that in the case of a continuing account
such as a bank account only the excess of advances over credits in fhe_new

. period is treated as new advances - in other words, therrule in Clayton's case

is excluded.

" Conclusions .

Thé'Con?ention poszes many complex problems.of private‘internationél.law on
which we have not atteﬁptedito comment, since the Advisory Committee has no
doubt received the detailed comments of the legal profession on these matters. .
We have reluctantly come”to_the conclusion that the convention falls short of
fulfilling the basic object of Article 220 of the Treaty of Home to "secure ...
the éimplification of formalities goverhing_the reciprocal recognition of

judgements", bearing in mind that insolvency practitioners are not generaily
J ’ . _

' experts in private international law.

Whilst we.héve'stfeésed the importance of preserving certain important provisions
of United Kirigdom law;"such as our relatively enlightened yules relating to
ﬁérried-wumgn’s property rights, and our concept of 'acts of bankrupfcy‘, we

have nevertheless emphasised repeatéﬁly the need'foﬁ greater unification

of substantive law within the Communiiy. We of course recognisé that relations
between the various Member States have not yet developed to the point that.any
of those ‘States would'aépgpt a substantial_comproﬁise in its national law, but

it remains a fact that until this is achieved, the Convention will do little

to zimplify the work of the insolvency practitibner in Community bankrﬁptcie55
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In view of the time that members of our Association have devoted-to these
consultations, we wounld be grateful if in due course we could see the
Adﬁisory Committee's report to the Déyartment of Txade; setting out its
fiﬁél recommendations. We would also like to. put on record our
disappoihtment that once agaiﬁ a vaernment'Department has not seen fit
to invite & representative of this Association to serve.on its Advisory |
Committeé, bearing in mind that the Association represents a significant I

- propertion of the Accountancy profession and of insolvency practitioners.,

JEW/GH
16.5.75.
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THF BRITISH BANKERS” ASSOCIA"‘!ON

10, Innnhard Street, London, EC3V9AP

. MEMORANDUM TQ THE DOT ADVISORY COMMITIEE

Eam,C DRAFT BANKRUPTCY COVVENTIGN

Further to its first memorandum sent to the Advisory

:COmmJttee in May, 1974, the British Bankers' Association

has now examined the draft Convention in greater depth, with
particular reference to the points hlghllghted in the
Department of Trade Advisory Committee's Consultative Paper.
We have concentrated exclusively on. questions of particulax

- concern to us as bankers, and the following comments are

offered in the hope that they will be helpful to the
Department in its evaluation of the Commission's proposals.
References are to the COHSUlt&lee Paper except whefe
otherwise stated.

1. Jurisdiction (Pages 6 and 7) .

The main difficulty here is exemplified in the
hypothetical case of an American corporation with
smaller branches in the U.K. and France. In the
event of the initiation of bankruptcy proceedings
against this corporation in France, any assetis
held in safe custody - not as a lien - by a

' U.K. bank on behalf of the British branch of the
company would have to be surrendered to the French
liquidator, even though it would be to the bank's
benefit to prove in Ameriean liquidation, the U.S.A.
being the location of the greater part of the
company's assets. This situation arises because’
Article 15.2 provides that a bankruptcy oxrder in .
one contracting state precludes a bankruptcy order
in any other contracting states. Further, under

- these circumstances, Article 4 allows the courts
of any contracting state in which the debtor has
a business establishment to declare him bankrupt;
the net effect of these two articles in conjunction
is toc create a situation where, in the absence of
clear rules, there could be an undisciplined
scramble between the member states concerned Lo
initiate bankruptcy proceedings.

2. Insolvent Deceased Debtors (Page 19, paragraph'Z.Z.)

The app;lratlon of the Convention to the
winding-up of the estates of insolvent deceasad
debt o:s ;s broadly acceptable.
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Creditors' Voluﬁtafy.Liquidations (Page 19; paragraph 2.4)

Although it would still be possible, even if such

liquidations were not covered by the Convention, for

creditors to petition for a compulsory winding up, in

our view such a procedure would entail considerable

extra expense and labour, and for this reason we should
prefer that the present U.K. system of creditors' voluntary
liquidations should be retained..

Criminagl Proéecufions‘(Page 20,'paragraph 2.5; and Page 43,
: paragraph 4.3,) E
: : ' [
: o |
It is considered desirable to retain the U.X. practice
of criminal bankruptcy and criminal prosecution, or at
least that there should be a provision enabling the

United Kingdom to enact .criminal provisions that override
- the foreign bankruptcy legislation. -

| Suspect Period (Pages 35 and 36, paragraphs 3.19 and 20)

The.net result of Article 17(1) in the context of

~ conveyancing is likely to be to the disadvantage of the

customer. Whilst presumably it may relate to bankruptcy
registrations as well as to the voidability of gifts,
it would be helpful if the implications envisaged were:
examined, and explained, in more detail. -

European Judement Convention (Page 41)

- The European Judgment Convention is already in

force in the original Six, whereas the United Kingdom

is not expected to sign it before 1980. Since this is
likely to be after the coming into force of +he o
Bankruptcy Convention, serious anomalies could arise
meanwhile as a result of obligations incurred under

the latter. 1If, for instance, there is as a result of ‘the

“Judgment Convention a judgment enforceable in Germany, .

but because of the Bankruptey Convention there are.
fortuitous opportunities of bankrupting a judgment
debtor elsewhere, then the results anticipated from the
concurrent operation of the two Conventions will be
lost. The reverse would apply. Creditors will seek
bankruptcy rather than judgments if it is to their
advantage having regard to the whereabouts of assets
and the circumstances generally. .

Effects in relation to the Debtor (Page 49, paragraph 4.16)

Article 20 as at present drafted takes no account
of the role of the liquidator or receiver in. the United
Kingdom; we suggest it should be amended accordingly,

e T AR P oy R T T e s
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Notice (Pages 55 and 56, paragraph 4.24)

The primary concern is that the mechanics by Wh:ch
such notice, which is intended to be binding, reaches
those concerned should be as nearly infallible as
possible. Articles 25 and 26 appear to bestow a
discretion rather than an obligation on a foreign
liquidator or trustee to advertise in countries
other than those where the debtor has a place of
business; in our view this should be made mandatory
where there is evidence of assets or obligations ‘
as distinct from a place of business, in any glven
country, C :

Difficulty also arises in connection with the
delay involved in making any information available,
firstly because of the delays in receipt of the
Official Journal, secondly because we doubt whether
the entry of notice on a trade register would .
in practice constitute an effective means.of
notification. On the first point above, the British
Bankers' Association supports the,proposal_already

-made by the Scottish Clearing Banks that the period
- of notice should be extended to fifteen days.

Assets subject to Registration_(Page 56, paragraph 4.26)

_The concept of registration should be more closely

‘defined: in the absence of such definition it could be

taken to apply merely to the registration of title
(land, and cars and movable goods in general in certain
countries), or it could be given much wider scope to
cover registration giving rights of priority e.g. to

“mortgagees (class F land charges and Section 95 of the

Companies Act). This is equally important from both
standpoints and the terms may affect registrations
other than those indicated above. Clarification is’
essential.

Reservation of Title (Pages 66 and 67, paragraph 4.45)

We agree with the view of the Advisory Committee
that a uniform law relating to the validity of clauses
containing a reservation of title must be general in
its effect. There also exist at present differences
between the United Kingdom and other countries in the
reservation of title, '

Preferential Rights (Page 76; paragraph 5,3)

It seems likely that the Convention would entail
the loss of equitable rights enjoyed in the U.K. reiating
to assets outdide the jurisdiction, although iocal
assets would be subject to local law. For example, in -

B A L b e B i L et e S s e m ey
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the past there have been instances where there have

‘been three separate bankruptey administrations of the
. one company and creditors who have been wise enough

have been able to prove in all three bankruptecies
because their claims, although claims arising outside
Lhe jurisdiction, could not be reJected

On balance the proposed creation of a pool for
creditors in each jurisdiction would be beneficial
in that it would introduce some" order into the

-ex13t1ng anarchic situation.

Subrogatory Rights (Page 86, paragraph 5.15)

The British Bankexrs' Association is not unduly

worried at the prospect of the loss of subrogatory

rights. Such a loss would be to the disadvantage
of the client companies rather than of the banks.

Directors' Delinquency (Page 110, paragraph 7.17)

It is noted that the Convention may deprive individual
creditors of the right to sue a bankrupt, but this
possibility is not a matter of concern for banks so long
as directors remain civilly liable and the rights of the.
liquidator are unlmpalred

Collections (Article 4 of draft Uniform Law)

It is not clear whether collections are covered
under Article 4A of the draft Uniform Law. Furthermore,
the time limit of one year as specified in Article 4C(2)
is potentially unrealistic in that the bankruptcy of
a director could take place more than a year a ter his
company has been declared bankrupt: in this event, under
the present terms of the Convention no actlon could be
taken agdlnst him,

One major difficulty is that overdrafts are v1rtually
uitknown to continental banking and the Convention therefore
makes no allowance for this common British practice. Articles
4B and C would have the effect of overriding the traditional
provisions of English law, as read together they impiy that
although banks cannot be placed in a preferential position
by payments made into an account after the announcement of
suspension of payments, neither can they be placed at
risk by payments made out of the account, This situation
could have implications for the overdraft system as it

-is known in this country.

Valuable Consideration (Page 115, ?aragraph 7.28)

The ﬁrovisions of Article 4A{Z) of the draft Uniform
Law would deprive banks of flexibility and would thus be
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to the disadvantage of the customer. Consider the
hypothetical case of a customer who has an unsecured
loan of £6,000 from a bank and then asks for a further
£1,000: the bank agrees, but takes a charge on the '
deeds of his house, which is worth £20,000. This
procedure is possible under present U.K. law, but the
relevant article of the draft Uniform Law expressly
forbids such "transactions effected for wvaluable
consideration.:v: . whereunder the obligations of the
bankrupt substantially exceed in value those of the other
contracting party”. 1If this ban were to be applied as
it stands, banks would simply reconsider their lending
policy, again 1051ng an element of flexibility which
serves customers interests well.

Cessation of Payments (Page 119, paragraph 7.35j

We would refer to previous correspondence with the
Department on this matter, Article 4C(2) of the draft
Uniform Law appears to remove the vulnerability of banks
in all cases, including payments made with mnotice of
events comnoting impending insolvency. Any comment
by banks would therefore in present circumstances be
academic; nonetheless it is felt that the definition
of '"cessation de paiements" proposed in the Consultative
Paper is too wvague and indefinite for a situation in
which absolutecertainty and clarity are essential.

Floating Charges (Pages 122 and 123,-paragréph 7.41)

Although the rights existing in the United Kingdom
under floating charges appear generally to be preserved

- under Article 43 of the Convention, . we note the fear:

expressed by the Advisory Committee that a floating
charge against the U.K. assets of a company whose centre of

administration is adjudged to be in another E.E.C. state

could be held to be invalid. We would strongly oppose.
any restriction of the validity of floating charges, and
this possibility could force banks to reconsider thelr.
lending policies to the U.K. offshoots of overseas
companies which are also represented in another E.E.C,
state, to the detriment of these customers. The rights-
at present available to United Kingdom receivers against
assets abroad could also be Jcopardlsed under the

" Convention.

it is our understandlng that a new Convention on
Movables is in prospect; if this is the case, the whole

‘question of floating charges may have to be reconsidered

in the light of its provisions.
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18, -Set-Off (Article 5.3 of the draft Uniform Law)

The provisions of this article are disadvantageous
to banks. Contingent liabilities, particularly in the
form of guarantees, are part of the commercial scene,
and to make them ineligible for set-off would have
; o sericus implications and remove the flexibility
S oo N beneficial to the customer.

April, 1975




- ' THE BRITISH INSURERS' EUROPEAN COMMITTEE & C_

B.

E.E.C. DRAFT CONVENTION ON BANKRUPTCY AND WIKDING-UP :

COMMITS ON D.O.T. CONSULTATIVE PAPER .

INTRODUCT TN

It is noted that the proposed Convention excludes Trom its ambit insurance undertakings
of all kinds irrespective of their legal form (except those which engage only in '
reinsurance) because of the special regulations which exist in Member States relating
to their operation and possible liquidation and also the intended harmonisation at

Community level of the law relating to insurance companies. However, .the proposals

will affect insurance companies as creditors and it is upon this basis that we have
commented under Ttem B helow. ‘

So far as reinsurance ig" concerned, it is noted that the Consultative Paper takes no
account of the memorandum on the position of specialist reinsurers which was submitted
through the British TInsurers' European Committee to the DTI in January 1974 (copy
attached), We would draw the attention of the Advisory Committec to this memorandum
and hope that the views expressed will be taken into account. '

COMMENTS

The consultative paper is split into four main categories:-
. The scope of the Convention.

. Jurisdiction to declare a debtor bankrupt.

. Choice of law provisions,

. Recognition and enforcement

FOTR X

Each main category containg a number of particular points, many of which ask for comuents
or advice. Some ohservations which occur at this stage are set out.below. The ssme
numerical sub-division has been used. '

Scope

The Convention applies to bankruptey, winding up, arrangements and compositions and

similar proceedings founded upon the ahsolute br practical insolvency of a débtor,

2.2 Should the Convention apply to deceased insolvent debtors?. One of the main
arguments against its application is that different jurisdictional criterin and choice
of law provisions would apply.  In particular, jurisdiction uunder the terws of the
Convention is based on the debtor's "“centre of administration”, whereas jurisdiction

in respect of a deccased insolvent debtor is in wany legal systews (including the U.K )
based upon his place of death. However, since the Hague Cenvention proposes that the
"habitual residence of the deceased" should afford jurisdiction and since this will

in most cases coincide with the centre of administration, there would appear to be

"no real problem here, especially since the U.X. will almost certainly ratify the Hague

Convention  The advantages of including deceased insolvent debtors within the scope

of the Convention relate particularly to priority amongst creditors in UK. law, that
is, that preferrved debts and ordinary debts have priority over deferred debts If,

for example, a personal representative pays a deferred.debt having notice of a prefericd
or ordinary debt, he will be personally liable il the deceased's assets asre insufficient
to pay all his debts. Therefore, a system of notice and enforcement could be devised
so that if a debtor died in a member State ia which he' was habitually resident such as
to give that State jurisdiction, creditors fn other mertber States of the BEC ceuld pive
notice of their preferred or ordinary debts and such nitices could be published in the
Official Journal of the European. Commuinitier. At pres wnt uwnder U.K. law no Court Orior
or judgment is obtained in respect of z de :eased insol sent's estate, but rather a duty

. -

P



ks

7 is placed on personal representatives to properly administer the estate. Creditors

woirld need to have an opportunity to give notice of their interests and also ohtain
enforcement of their rights in the State having jurisdiction: It would seem to be
necessary also for some form of notice that the death has occurred to be published.

2.3 and 2.4 It woull seem that extra-judicial arrangemants, for example, in the U.K _
Deeds of Arrangement and Private Trust Deeds for the benefit of some creditors, should
also be within the scope of the Convention. It may be that some procedure for 7
rdilication of the arrangements by Court Order will be required, but the inclusion of
such’ arrangements would help to afford rights to those creditors who were not parties
to such arrangements A'further advantage would be the possibility of e€ffective
attachment of asgets anywhere in the Community, It is suggested also that similar
arguments favour the inclusion of vbluntary liquidations within the scope of the
Convention, . ; ' :

‘
r

2.6 The Convention should apply to partnerships and other similar business associations -

‘which do not have Separate legal entity in the same way that it applies to individuals,

Jurisdiction

In the interests of certainty, the Convention should set out the persons and entities
to which it applies.

2.8 Whilst the exclusion of mutual savings institutions and Building Societies can
be tnderstood, care would need to be taken to ensure that other bodies did not seak
to come within the protection of an excluded ealegory  On balance, exclusions ought
not to be allowed,|

{
!

i

3.9 The concept of "centre of administration" seems sensible.  Obviously technical
difficulties can arise in the case of small traders and individuals, but with the
spread of the concept of ”h;hitual.reaidencc“ difficulties should not be too great.
In any event, it is difficult to imagine an alternative system which did not involve
similar technical difficultias,

| 3.10 In the case of g company, it is thought that a presumption that the registered

eifice is the ceontre of administration should apply rather than that this should be )
Tixed rule. In chig way there should be more flexilility and perhaps the establishment
of artificial locatious for registered officos will be aveided; the proposed Statute
for European Companies allows more than one registered office,

&

" 3.20 It would appear to be desirahle for the Court of theState of jurisdiction also to

have jurisdiction for questions relating to immovable property, the obvious example
being land, in olher member States, This ig not in line with U K 1ay which prefers
the "lex situs" to apply, but creditorsg might lose rights to a substantial agset if
the UK, systom were follosed genevally and the "relation back" .ruleg were‘frustrated.

"Choice of Taw
e or law

This category coems broadly acceptable, but:

4.2 This could cause problems if a Lroker were made insolvent in ome méﬁber State,
for ¢xample, tha U.K when identical circumstances would not involve a simflar broker
in insolvency rProceedings in another wember State. ' $ome harmenisation of private law
docs seem to o essential here, although it does appear that in the chipter on

“the Uniform Tay" o page 100 this is recogrnised to some extent,

4.8 31 days daes feem rather a short period of time for applications to set aside a
Judgmant_where sueh applications derive from Persons in member Stateg tther than the
State of the Lankruptey y

4.1% A formal claim by eredjtors would be preferable, othervise all manner of informal
claims could cauga administrative difficulties, A formal claim may involve notarial
certificatian, - ' T




Married Women's Property Act 1882 for the benefit of his wife, and in this way being

- unattachable on the husband's.bankruptcy, would seem to Be in jeopardy.

law to govern the benelits arising under antenuptial marriage contracts and matrimonial
regimes, it is felt that the latter should prevail. It is agreed that, in Felation

&t least to immoveable broperty, the lex situs should be applied (paragraph k.35)..
It is agreed that the protection afforded by the Married Women's Property Act 1882,
the Married Women's Policies of Assurance (Scotland) Act 1880 and the Law Reform
(Husband ang Wife) (Northern Ireland) Act 1964 must not be eroded by the application
of Article 34(2) (paragraph b.36) and the inclusion in the Convention of any matters

vhich might reduce the protection currently given to Married Women's Property Act policies

in English law should be resisted.

f ’ ‘
4.24 On balance it would seem that Community bankruptcies should not take effect
immediately. if, for example, a broker were declarcd insolvenpt in a member State,
it woull he helpful to insurance companies for there to be some period of time before
the bankruptey takes effect, so as to protect dealings between such a broker and anp
insurance company without notice, We Support the Scottish bankers' view that the
effective date of the bankruptecy should be 15 days after advertisement in the QOfficial
Journal, :

4.38 The law which might be applicable in the bankruptey of an agent may vary according
to the private international law of the State of bankruptey, It is suggested that the
law applicable in such a case should be determined in a uniform manner throughout the
Member States,

’

Recognition and Enforcement

There would not seem Lo be anything which we need to raise in thig area,

The Uniform Iaw
e tmlorm Taw

It seems obviously to be desirable that there should be some uniformity in the private
law of each member State in bankruptcy and insolvency matters. A particular example
where lack of uniformity could cause prohlems appears in paragraphs 3.15 anpd 3.16 on
pages 32 and 33 of the Consultative Paper, that is, where a person has directed or
managed the insolvent legal entity for his own benefit, that when the legal entity is
declared insolvent the individual, too, should be made bankrupt or made to pay all or
part of the entity's debts, An ability to hide behind the principle of separate legal
entity in U,K, law subject to the pProvisions of fraudulent trading in the Companies Acts
wight give too much protection to individuals in the U.K. as opposed to other member
States. It is suggested, therefore, that.- '

 (a) the‘bankruptcy of the associated person should not take place until that person
is himself shown to he insolvent, and '

(bY  the circumstances of such associated bankruptey should be more closely definéd;

fen.
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i i . .
i;}l The Convention widens the scope of those pre-bankruptey transactions which will or
- may be avoided. The nature of the additional transactions which wmay be avoided should be
. defined ‘more Elosely, with particular reference to those which are termed as being
performed in an unusual manner'. It is suggested that the phrase “"outside the norwmal
course of business' might be used instead of the latter phrase,

7,38 et‘seg.: Under the proposed rules of the "Paulian Action' there could be some erosion
of the current protection afforded to floating charges. The inclusion of any matters in
the Convention which might lead to such erosion should be resisted. '

7.41 The Convention provides for the discretionary avoidance of charges which are

required to be registered but which are not registered. How this discretion is tobe
exercised should be defined.
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U Teceswous: 04-248 4477

- Our Refe o i

Your Ref.

| Aecommewon L THE BRITISH INSURERS"EUROPEAN COMM[TTEE
. ADDRESSED TO S
THE SECRETARY

T,H, 1raylor Esq._
~ ‘Secretary, .
‘Department of Trade and Industry,
."Insolvency Service, :
- 2=14 Bunhill Row,
' London EC1Y 8ub.

Dear Mr.'Traylor,

E.E.C. Draft Conventién‘oﬁ Baﬁkrupfcy

T refer to- your letter dated the Sth February asklnv fch v1ews on..

' - the effects of Article 19 (2) of the draft Convention. T understand that .
““in particular you would like to have the views of the Motor Tnsurers’ - '

Bureau and you also asked whether subrogated rights ex1st in other E.u.Q;
'countrles. :

To take the 1ast p01nt flrst dl*ect rlghts agalnst insurers exist
in connection with motorists!. llaollﬁtles which must be compulsorily .

 insured in all other E.E. C. countries except the Republic of Ireland. 'In.

the Republic of Ireland it is our understanding that a procedure exists
whereby an injured third party may apply to the Court for permission to
proceed directly against the insurer ‘concerned, for. example in the case
of bankruptey of the insured, - : Cot

The prov151ons of the Thlrd P?rtles (Rights pgalnst Insure*s) Act
193G are very rarely called into use in connection with motor insurance..
cdses, ' Bankrupt motorists are- comparatively rare and even more Tare mhean
they come from other countries., The existence of the Motor Insurers!
Bureau Agreement makes all motor insurers responsible for all Road Tvafflc .
Act claims vhers it is p0331b1e to obtain a judgment against a negligent

motorist and it is most unusual for difficulties of jurisdiection or in

'n the service of legal proceedings to be so great as to create the 51tuatlon

that no judgment can be obtained.  Where dlfflcu ties. of Jurlsdwctlon . .
or problems of serving ef legal proceedlngs do occur it is usually: becauss

- the motorist has disappeared out of the. Jurisdiction or is otherwise -

. untraceable.: In such circumstances the vietim has the alternztive of

~ asking for his case to.be dealt with by M.I.B. as an "untraced motorist ..
case" in accordance with its dgréement with the Department of the Environment
~dated’ 22nd- November 1972. In additiom, under the E.E.C. Directive on

Motor Insurance the financial respon810111ty for Road Traffic Act claims
made against, for example, ‘French. motorists, will in future rest on the

French equivalent of M.I. B but, of course, .U:K Iaw will normally be used
~in the settlement of =z claim, S BN ' :

-

g ALDERHAR_Y HOUSE, QUEEN STREET, LONDON;_Ec4P'_4JD -

- '18th March, 1974,

o T



liabilities,
.arise out of traffic 3001dentsL

What has been sald above relates to llabllltles whlch are requlred by the B
Road Traffic Act to be insured but this does not, of course, apply to non-R.T. A'__
for 1nstance damage to property or to llabllltles which do not - :

However, third party liabilities arising out ‘f’
of trafflc accidents are the most common liabilities incurred by individuals

which involve pérsonal injury and the cases in which the Third Parties (nghts
Against Insurers) Act is called into questlon in connectlon with these other

llabllltles must be very rare 1ndeed

Yours sincerely,

P.G.T. Walker,
Secretany.
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. MEMORANDUM VROM THE COMMITIER OF SCOTT Sh FLLARING BAJKERb TO |
. THE DEPARTMERT OF TRADE'S ADVISORY COMMITTEE ON THEIR
_:_COESBLTATIVE PAPER ON THE E.E.C. DRAFT CONVENTION ON BANKKUPTCY.

The following comments should be read in conjunction with those already
submitted by The British Bankers! Association. - With regard to paragraph 5.1
‘of the Censultative Paper, it will be noted that this Committee express a
dlfferent view from that of The British Bankers* Association,

Paragraphs 2.3 and 2.k,

The p051t10n of a Receiver avppointed in respect of a companv 1ncorporate
in the United Kingaom would reguire %o be ¢larified in order. that}hls
appointment be recognised by the Courts of the Member States. 'ﬁ

Paragrapn 3.16. B 5  ‘ S R . o : \

It should be noted thau. unless it is. a partnersnlp under the glmnted
Partnership Act, 1907, the private estates of the individual yartners of a
Scottish firm are jointly and severally llabTe for all the debts and
obllgatlons of the firw. :

. Paragraph #,20 '

It is felt that on the uuestlon of whether or not a spouse's property
should be included in bankruptcy assets, consideration should be given to
deviging a practical method of ensuring that creditors are not preJudlced by
“transfer of p operty to a spouse.

: _Paragraph 4¢%8

It is con51dered tnat rules of set-off or compensatlon in bankzuntcy, as
specified in Article 5 of Annex 1 (the Uniform Law) of the Convention, should
be mandatory in all Member States,

‘.xParagraphrk.QQ.
) -/
" .




® :
_ Paragraph 4.49.
: , The Scottish Banks have already‘exﬁressed their views on the question
T e - of the desirability or otherwise of allowing set-off or compensation in

- respect of contingent debts. For ease of reference, these views were:.

"The Scottish Banks would recommend that the United Kingdom reserves
i . . the right to retain in her own law, in respect of bankruptcies
R o e declared in her own territory and to such extent as she shall
L " decide, the right of set-off in the case of the contingent debts .
A ) S .. peferred to in Uniform Article 5(3) of Annex 1." '

Paragraph 5.15.

This paragraph concerns the subject of Wages Preference and here the
views of the Scottish Banks differ from those submitted by The British
Bankers' Association who, it is understood, are "not unduly worried at the
prospect of the loss of subrogatory rights'. B o

The Scottish Banks are of the firm opinion that the present preference.
enjoyed by a lender who advances money specifically for the purpose of meeting
P _ wages should be retained. The question should be viewed against the background
I of the enormous number of company accounts maintained by the joint stock banks;
: inevitably each year a number of these companies will go into liquidation and -
in each instance there will be a period during which the necessity of ensuring
that when a liguidator takes office the labour force is still intact will lead
. the banks {for the benefit of creditors) to make advances for the purpose of
j ' paying wages. Elimination of the Wages Preference will deprive the banks of
: the flexibility at present enjoyed, but not abused, by them as to whether or
not wages cheques are to be paid. In this event the banks would require to
- adopt a stricter attitude to any excess borrowing and also consider the
provision of more security - steps which would not be in the general interest
: of borrowers. The payment or non-payment of wages, however, is not merely
: i & banking problem; it is a social problem and the Scottish Banks would not
--wish to contribute to a situation where employees would go home at the end of
a week without pay. o .

! o ‘Paragraph 7.23.

' The Scottish Banks consider that a more precise definition is required
for "Cessation of Payments" than that proposed in paragraph 7.21 and it is
suggested that a definition based -on Section 223 of the Companies Act would
be appropriate. It is feared that, under the paragraph 7.21 definition,
the simple act of dishonouring a cheque might be construed as a cessation of
payments. ™ o ' ' '

'.Paragféph 7.29.

7/




'Paragraph 7629

' In answer to the question as to what provisions in existing U.K.

?‘1eg1slat10n relating to fraudulent preferences should be excepted from

the general provision of the Convention the Scottish Banks would press

'for the retentlon of exlstlng leglslatlon regardlng.

nova deblta-
- cash payments of debts actually due,
transactlons ;n the ordinary course of tfade§

implementation of.a'prior obligation.fo grant a specific security..

Paragraph 732 c o o _ ;/////m\\*

‘The provisidns of the E.E.C. legislation would render certain securities

invalid, as against the general body of creditors, if created during the year

preceding the opening of the bankruptey and after the cessation of paymentse.
The Scottish Banks feel that this would be acceptable, provided it was made

-clear in the text of the Convention that the provision does not apply where the -

gecurity or charge is created in terms of an antecedent obllgatlon to that

-effect.

: _Paragraph 7 3?.

The Scottish Banks note that paragraph 7.37 hlghllghts the situation
specified in the Convention which might render void, as against the: general
body of creditors, a security contract which has been presented for reglstratlon
more than fifteen days after the date of the transaction creating the security.
This possibility might arise where the transaction took place during the year
preceding the bankruptcy and after the date of cessation of payments.  The
Scottish Banks feel that the period of reglstratlon of any security should be
twenty-one, and not flfteen, dayu.

Paragraph 7.39.'

In answer to the question as to what existing United Kingdom rules of law

' (again relating to fraudulent preferences) should be retained in operation as

being rules coming within the spirit of the Convention, the Scottish Banks feel
that the Scots Acts of 1621 (dealing with gratuitous alienations) and 1696

(dealing with fraudulent preferences) should be retalned.

™ -

' Paragraph 7.41.

/




¢
/
/  Paragraph 7.41.
/ C ' . : L :
/ ' This paragraph mentions the fact that Floating Charges are unknown in -
g; S other BE.E.C.s Member States and that under the proposed legislation it '

might be possible for a foreign Court to hold fhat a Floating Charge, even
in relation to assets in the United Kingdom, is invalid. Under existing
United Kingdom Law (Section 322 of the Companies Act, 1948) a Floating: ,
Charge may be challenged in certain circumstances only and it is felt that
the existing United Kingdom Rule should be preserved at least so far as \\\
United Kingdom assets are concerned. With regard to Section 322(3) the \
Scottish Banks feel that it is essential to retain this provision otherwise’
the earlier provisions of Section 322 could be overridden by recourse to
Scots Conmon Law. '

- June 1975 -

¥
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CONSULTATIVE PAPER - —

OF THE DEPARTMENT OF TRADE ADVISORY COMMITTEE -
EEC DRAFT CONVENTION ON BANKRUPTCY

MEMORANDUM SUBMITTED BY - |
THE INSTITUTE OF CHARTERED ACCOUNTANTS IN ENGLAND AND WALES .
| IN APRIL 1975 ' '
TO THE DEPARTMENT OF TRADE ADVISORY COMMITTEE

1) . The Institute was invited to comment on the E E.C. preliminary draft
Conventxon on Bankruptcy and prepared a ' Memorandum on the proposed Convention.
The Memorandum expressed views on particular subjects mcludmg Volunta*-y

. Liquidations, Recewershlps, Jurisdiction and Unwersahty, Attachments and
Rights of Preference. Consultation with other accountancy bodies on the
submission of the Memorandum to the Department of Tra.-de Advisory Committee

was proceeding when the Committee issued its Consultative Paper on the Convention.

.2) | The Consultative Paper asks for views on a nﬁmber of cjuestions_ n;an'y
being concerned with legal procedure and personal bankruptcy on which the
Instié:ute can offer little helpful comment. The matters on which their views
might be useful are those already covered in the Memorandum referred to in
paragraph 1 above and noew submitted as the Attachment that follows page 4 of

this Memorandum,

3) . The following paragraphs contain more direct answers to the specific

questions in the later Consultative Paper,

Scope of the Convention (Paras. 2,3 and 2, 4)

]

4) Adhering firmly to the view that Rece1veruh1p Deeds of
Arrangement and Voluntary quuidatmns should be brought.within the

scope oi the Convention, it is noted that there are feared to be -pr_a;c'cic:'al



.d ifficul'tires relating to such inclusion. There can be no doubt that the
whole practice of Lnsolvency in England and Wales is fundamentally
dependent on these procedures. In the alternative that they are excluded
prautices under Article I(b) it would mean that the bulk of insolvencies in
England would be conducted outside the scope of the Convention; moreover
the difficult-ie-s experienced by Voluntafy Liquidators and Receivers in |
-establishing title, car'r.ying on business, enforcing judgments, resisting

- attachments etc. in Europe would undoubtedly be magnified by the fact

- of the exclusion Whatever the practical difficulties, means must be
found of harmonisi ing the two systems, as explained in detail in the attached

Me mor andu .

Procedures of rai:ific_ation (2. 4(b))

5) ‘The majority of voluntary liquidations and receiverships do not entail
legal procedures in Europe hence it would be a tolerable burden on the
liquidator/receiver if he were required to obtain an order from the Registrar

in Chambers confirming his appointment and whatever other information is
sought to be proved, on an ad h_oé basis, perhaps with the Official Receiver
acting as Respondent; the departments of these Court officials would |

undoubtedly need to be strengthened,

Choice of Law Provisions (Paras. 4.8, 4. 26, 4,43-4.45)

6} The Accountant practising iu_insolvency has 1_ittle help to offer in
relation to questions as sociated with the seat of bankruptcy. The majority
of cases fall clearly into one countr.y-although there are cases of property
investment cornpauiés registered in England whose properﬂes are maiuly'
louated in Europe. The insolvency of sucha company should be opened in
England but the . liquidator would need to recognise the relevant European
law in lien dealings with the properties. ~Legal charges on land and
immovables should be subject to registration in all EEC countries, if they
are to give priorit_jr over the claims of the receiver/liquidator. These
comments apart, the views expressed in the Consultative Paper in the |

early part of Chapter 4 are supported,

(N
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7) "Effects of the bankruptc,y on current contracts''.  These paragraphs
have particular relevance in msoivenmes of companies with international
businesses,- espemally where there are distribution branches but also where
long-term contracts are undertaken for supply of goods or services under the
laws of the State of the puréhaser; Liquidaiors/receivers are accustomed to
recognise the laws of the other State in their dealings with those St.ates;_
equally, .-\x.:hen foreign’ creditors have to prove in an Engliéh liquidation little
difficulty is experienced in establishing that U. K, law applies. It is thought
therefore that Article 38 mtroduces unnecessary complmatlons - theviews

expressed in para. 4.43 are supported.

8) "Contracts 6f sale with reservation of titlé” - Recognitioﬁ of such
provisions in contracts runs totally contrary to the "order and disposition'
concept which is fundamental to iﬁso]vency practice in England and Wales.
Unsatisfactory conflict has in th.e" past been experienced with German suppliers |
of insolvent English companies, whe'r'e the goods {components) supplied have
been incorporated into major machines which have been sold - or are ready

for sale. Many other examples could be quoted, Apart from the practical
difficulties of 1dent1fymg the goods not paid for, the liquidator/réceiver

has the impossible choice cf selling the complete machine, so Lmisapprc:priati_ng
the.component (and perhaps.-becoming criminally liable) or disméntllﬁg a
perfectly saleable machine and returning to the supplier a 'cornp;onent which

is useless to him. It is impossible to see what purpose is served by :

putting certain suppliers into such a favoured position; it is inconsistent |

with the orderly liquidation and should be proscribed,

Preferential Debts

9) The attachedMemoranqum discusses certam aspects relating to preferent1a1
creditors.. The Consultative Paper however raises certain other questions
and in particular the facts mentioned in para. 5.14 are ,éo'nfirmed, namely,
that preferential rights attaching to unpaid wages are relevant in practice.

principélly in relation to the subrogation c¢f bankers. Especially in cases

.
.
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where.the fixed assets are specifically mortgaged in favour of long term
debentures the bank look principally to their ability to make advances on
"wages account' to provide them with security; without this the bank's
ability to finance companies through femporary difficulties would be

seriously diminished.

10) There are nevertheless éxceptionél occasions where wages are not paid.
These occur particularly where a group of companies has become insolvent
~and as each company has to be considered on its merits one gompg':hi'r may
| have a considerable payroll and absolutely no assets. In such caées the
conferring of a preference (or even a pre-preference as now proposed
under further 1.egislation) will be of no assistance to the workers. Another
case where workers are srometimes unpaid and which creates d-ist.ress,
arises in reference to the hon preferential paft of the workers! claims,

as for example unmid expenses or terminal emoluments in excess .of

redundanc'y pay.

11) It is for these reasons among others that the attached Memorandum
recommends that the definition and extent of preferentiality needs to be
mutually agreed between the Membér States. There are permutations of
this problem arising whére an English Company has a minor branch in
another Member State, but having employees Wit.h. unpaid wages and overdue
. tax assessments, pe:&haps with pénalties, and it is quite impossible to
formulate any general answer in antiéipation of the detailed nego-tiations\ |

which might e\ieni:tally take place,

e el



ATTACHMENT A

Preliminary Draft of a
_Convention on Bankruptcy,
Winding-up, Arrangements,
Compeosition and similar Proceedings
(European Communities Commission Document No. 3.327/1/XIV/70)

" Memorandum
prepared by the Institute of Chartered Accountants
in England and Wales

1) | In August 1973, the Institute of Chartered Accountants in England and
Wales was invited by the Department of Trade and Industry (as it was then
called).to comment on the preliminary draft of a Convention .0n Bankruptcy,
Winding-up, Arrangements, Compo.s.itions. and similar Proceedings (hereinafter
called 'the Convention') and thé following paragraphs set out the Institute's

comments on the Convention.

2) Abbreviations are used in this Memorandum as follows:

DoT Department of Trade (formerly B.oard of Trade and létterly |
" the Department of Trade and Industry) - the U.K.
Government Department which has routine oversight of
most insolvency matters and includes the Official
Receivers' Department and the Companies R-egistfation

- Office,

OR Official Receiver - an official of the O.R.'s Department
which is subdivided both functionally and geographically |
thréughout England and Wales. The O.R. is an officer

of the Court in exercising his function.

3) As a general conclusion of the review of the Convention it is considered
that there are a few critically important problems in harmonising insolvency
law and practice in England and Wales with those df'ofhEr Contracting States,
and a considerable number of smallér matters, mainly of a techﬁical nature,
which may or may not arise according to the Way:.in which the main problems
‘are handled. There are moreover practical limitations in ex.posing the many

minor variations in the law and practice and this applies particularly to the

bankruptcies of individuals, where the difficulties are less fundamental than in
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the other branches of insolvency. Although those negotiating on behalf of the

United Kingdom w111 need knowledge of these techmcal points, attention is 5

'dxrected primarily in this memorandum to the more fundamental aspects, which

are as follows:-

A, The nature and extent of supervision by the Court of insolvency
proceedings and in particular:
(i) Creditors' voluntary liquidations (Appéndix I - page 11)

{ii) Receiverships (Appendix II - page 15).

B. Jurisdiction and Universdity and in particular:

(i}  Attachments and Floating Charges

(ii) Rights of preference

C. A selection of the more important miscellaneous matters.

A, Nature and extent of supervision by the Court of insolvency proceedings

Voluntary Liquidations and Receiverships

- 4) In England and Wales two-thirds of all notified insolvent liquidaﬁons are

creditors’ voluntary liquidations (2, 355 out of 3,571 average annual notifications

1968/72). Corresponding figures for receiverships are not available, but tﬁeir

numbers are considerable and although they will often lead to a hquidatmn included

in the notlflcatlons they w111 have been administered mainly as a recelvershlp

Case Law uunder the passive supervision of the DoT but without supervision by,'

or even reference to, the Court. 'T‘bere are attached as Appendiceé I and II,

outlmes of the law and practme of creditors’ voluntary 11qu1dat10ns and
recewershlps respectively showmg briefly the method of operation and
supervision and exposing the problems likely to arise in harmomsmg
Reference to these w111 show that the legal prmmples embodied in the statutes

are ‘well known and there is a well established practice so that liquidators and

It is apparent, accordingly; that most company insolvencies in England and Wales

are administered on the basis of statute law {mainly in the Companies Acts) and

. P :
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receivers are able to act within their powers with initiative and confidence -
according to their judgment of the best interest of the creditors (and

shareholders where relevant),

- Compulsery Ligquidations and Bankruptcies .

' 5) Compuléory 1iqﬁidations and ba.nkruptc'tes of individuals come under the
supervision of Court, Comp”ui-sory 1'1quida1:ions’aré in normal ‘practi-ce, .however,
avoided where there is any prospecf of substantial recoveries for the benefit

of credito_rs and where the public interest is not infolved; indeed they are
frequently the result of lack of any substantial involvement by trade creditors.
This practice is due to the experience of trade creditors, and acc_ounta.nts.
practising as liquidators‘and receivers, that the supervision of the Court inhibits |
initiative, expedition and discretion; the results of compulsory procedures are
generally believed to be less successful than the voluntary ones. In geﬁeral
terms it can be said that the essence of this inhibiting characteristic is that a
liquidator in a voluntary liquidation or a rece.ivez-' can be quite satisfied that he
has fully assessed the factors whereas the Court requires it to be proved in.
acc-drdancé'with Court procedure. - So compulsory liqu.idations tend to lead to
ina.r:tion or action designeld to conform to Court pro.cedure_s whic._h in practice

tend. to prm-ipitate the term;mati-on of the business with attendant dism-issals of

workers, disastrous auction saleg and so on.

Applic'ations to the Court for Directions

6) Another aspect of this characteristic arises in that, in volimtary 1iquidétions .

and receiverships there is a right for interested parties to apply to the Court for

directions and yet this has severe practical limitations because of the diffi(_:ulty in

~obtaining a prompt constructive solution. Under Court procedure, "application must

be precise and detailed; the evidence requires detailed examination by solicitors
and often by Cowmsel; precedents have to be studied and thé' solution has to be

proposed. This is usually recognised as legally accepfable by all parties before
it is submitted by Affidavit to the Court for formal sa'nction.. The processes are
- often time-consuming and restrictive in the nature of the evidence which can be

_presented as well as the solutions which can be propo.sed. Where there are

b i Buiad
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differences of view between the parties to an insolvency, it is of course recognised
that the Court should, on application, resolve them but even here there is the
peculiar feature that the liquidator or receiver cannot plead or appeal against a

decision even if he knows it tec be inappropriate or impracticable.” -

Other Instances

7)  Deeds of Arrangement comprise another instance of insolvency proceedings

| outside the control of the Court but under a statutory code. Schemes of Arrangement
for compaﬁies threatened by insolvency are sometimes administered under the .C.ourt
under Section 206 but more often on a voluntary basis as the same considerations as
above tend to apply. Added difficulties arise from the Court practice to be reluctant,
once a Winding-up petition is on the file, to sanction action designed to avoid a
winding-up (i.e. a scheme to save the company) and also to be reluctant to sanction
any initiative intended to improve the situation of thé company by altering its status-

even where this may in practice be beneficial to the general body of creditors.

Harmonisation

8) In most of the other Cbntracting'States the Court plays a central role in the
administration of insolvency practices and it is believed that in most cases there

are separate insolvency courté,. with lawyers who are specialists in insolvency
matters and act as liquidators; these together are said to be able to administer an
insolvency or to effect a récbnstruc’cion with discretion and initiative but it is a
matter for enquiry, before or during negotiatioﬁs, vﬁhefher and, if so,how tﬁe inhibit-
ing characteristics normally associated in England with Court sﬁpervision are

avoided,

9) It is not suggested that there is anything which could or sh‘ou‘icﬁ be changed
about Court practice on compulsory liquidation and indeed there are many cases
where this method is the more appropriate either because the inhibiting |
characteristics are not relevant or because they need to be acéepted'in the public
interest, The important point is that the two Codes exist side-by-side in England
and Wales and the one most suitable to individual circum stances can normally be

selected.

o alpAa
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i) Creditorrs' voluntary liguidations - 'Harmonisation'

10) | The Conyention does not propose a common framework which is neéessary to |
_e'nable insolvencies to be administered without continual reference to the Courts,
The aim of harmonisatioh must be to enable the two systems to work smoothly along-
sidé each other and to provide for mutual understanding and recognition. The
convention accordingly needs to provide for mutual recognition of the status of
volﬁntary liquidators of insolvent companies duly appointed under Acts of Parl.ia.ment
of Cont.racting.States and thelz.;'-’;uthority to deal with the assets and liabilities
(wherever situated) of an ‘ins-olvent company coming within the jurisdictli&::z}rivof that
Parliament. There is probably need for regulations for dealing with the authenti-
cation of Resclutions of Appointment and other Authorities which may require to be

produced to Courts of other Contracting States.

11) Voluntary liquidations in England and Wales provide a quick and efficient means
of solving the problems of insolvent companies for the benefit of creditors génerally
and it is submitted that in addition to recognising them in England and Wales other

Contracting States should be given the option of introducing parallel 1égislation.

(ii) Receiverships - Harmonisation

- 12}  In England and Wales the widespread use of floating chai‘ges is an essential
feature of financing trade and industry, while the practice of appointing accountants.
as receiver and manager pro-vi.des an effective means of reconstructing without
actually going into liquidation or, when unavoidable, of winding-up companies in
financial difficulties. It is speedy in its inception and gives considerable power and
discretion to the receiver to manage the business, maintaining it as a going concern
with continued employment for its workers and preserving its goodwill while
exploring 6pportunities for a satisfactory solution of its financial problems. The
practising.accountant is armed with all the necessary ékilis and experience for
this purpose while his initiative and integrity in this capacity hawe been a feature of

insolvency practice.’

Co-existence Essential

13) It is apparent that neither England and Wales nor the other Contracting States -

can contemplate such a major change in the basis of their industry as would be
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‘necessary to discard one system and concentrate on the other. Nevertheless, it is

- .submitted that, perhaps by an evolutionary process, both syétem’s should be:allowed
to co-exist so as to provide maximum elasticity in practice. This would however |
require mutuality of recognition of the alternafive processes and may bé difficult to
achieve initiaily. In aﬁy case it is submitted that modifications need to be made to:
the Draft Convention so that floating charges and receiver and manager can be
.retained in England and Wales and be recognised throughout the Conﬁmunity for
companies registered in Englaﬁéi and Wales: -tﬂere may be the corollary of
reciprocal recognition in England and Wales for approved practices in relation to
companies registered in the other Contracting States.

(Attachments are separately discussed - see page 7.)

~ B. Jurisdiction and Universality

14i The concept in Artic.les 3 and 4 of the Convention is fully accepted, namely, thalé
insolvency proceedings should be administered under the jurisdiction of the State in
which the principal place of business {(presurmned to be the registered officé of a
company) is situated, .Article 3.2 qualifies the reference to registered office with
the phrase "until the contrary is proved''; any such challenge would need to ber._ made
in the State presumed to have jL-lrisdiction not later than date for the appointment of -

the liquidator.

15}  The Convention furtﬁer procééds on the coﬁcep_t of Unlvefsaﬁty and this also
tnust be fundamentally right, It follows that assets of a bankrupt éompany sifuated
in any Contracting State fa_ll into the common esfat_e and .aré administered under.one
jurisdiction for the equal benefit of_-ali th.e creditors in all the Co'ntraclting States.

The concept of Universality is, however, seriously undermined by preferences,

priorities, set offs and attachments made under any inimical laws of other States.
Atteution is drawn later in this men{orandum to particular aspects of these matters.
Many practitioners iﬁ England and Wales have had bitter experiences of arbitrary
assertions of priorities against assets in foreign cou_ntriesj and it is out of pléce

here to give detai.ls but exarnples include: large penaltié‘s for long-past technical
offences against tax laws - attachments secured by directors’ relatives or friends -
the offset against good debts of highly contentious claims for damages. A liquidator
in one Contracting State will be under a sériOus handicap to contend with cases of |

this kind. In England and Wales also, there are priorities under property leases,

B LT
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puBlic utilities, liens and indeed set offs in addition to the statutory preferences

under Section 319 of the Cornpanies Act.

16-) It is submitted accordingly that if the concept of Universality is to be
effective these laws also need to be harmonised to a considerable extent or, to the
extent that this is not possible, the law of the State having jurisdiction needs to be

applied in'all respects,

i) Attachments and Floating Charges

17}  The crystallisation of the floating charge brings about, in effect, a suspension
of payments to the unsecured creditors so that in receiverships as in liquidations all
can be treated fairly as between each other, under the law. This is a vital
ingredient in the successful preqervation., reconstruction or winding-up of a business.
Under the Draft Convention however, the remp ocal enforcement of judgments may
enable creditors in countries where the law qanchons priorities such as "first come -
first served', to wreck an otherwise possible reconstructlon. This aspect applies
‘also where normal trading terms and conditions differ as between Contracting States;
2 going concern could be wrecked if a supp]ier—creditér could claim continued
anersh‘ip of the companies' apparent assets (such as machine parts supplied by

him but already assembled into complete machines) so las to undermine the

recei\;er's powear to deal with the asset in the ordinary course of administration.

In several respects the position in Germany appears to be more dlfflcu}.t ..ha.n in

any other Contractmg State for example, it is believed to be only in Germany

that an unsecured creditor who gets possession of a debtor's assets is not required

to account in the' bankruptcy for the benefit he has obtained. In a.ddition, under
German law, secret liens - in the form of a sale with reservation of tltie or a
transfer with title as security - are valid even in the case of bankruntcy, thereby

'depletmg the avaxlab]e assets.,

18) It is submitted that so far as these laws and practices are inimical to the
orderly and equitable administration of msoivencres, they should be proscribed
under the Convention or as a mizimum that they should not be enforceable in

reference to msolvencws of «.ompamee registered in other Contractmg States



s
B
t;

19) It is further submitted that so far as such pfactices plaée creditors in 6ther
States at a disadvantage as compared with creditors in the State of the insolvent _
company (for example because of their inability to be "first come''), such practices
will discourage trade within the Community and should be proscribed in the

" Convention,

ii) Rights of Preference

20)  Faced with the problém of reconciling the multiplicity of preferg;tiiéié.l and
seéured claims, the authors of the Convention have adopted the compromise solution
of subjecting such claims to the law of the place where the assets are situated; thié
leads to provisions of great complexity where the security is situated in more than
one State. Furthefmore, the Revenue and similar authorities not only retain their
existing rights of attachment and preferentlallfy over local assets, but may prove
in another State as unsecured credltors for any unsatisfied balance. While the
principle underlymg this 1s_ recognised, it needs to be clear that it cannot apply

- to preferences based on attachrﬁents or other unregistered charges obtained either

~without prior agreement or after the date of commencement of the prd_ceedings.

21)  The practical effect upon a liquidation administer_ed from England and Wales :
may well be that (a) a considerable period elapses before the liguidator can establish
‘the extent of claims in other Stat_es, during which time the proceeds from realisation
of assets in those States will be immobilised and (b) the prospect of potential
unsecured clalms from the Revenue auth0r1t1es of other States will make it difficult

for the llquxdator to dxstrxbute even the U.K. realisations.

22) It must also be recognised that the present proposals will sevérely curtail

the concept of universality of the bankruptcy. It is recommended that:-

i)- the definition and extent of preferentiality of Revenue and other claims should
be mutually agreed between the Contracting States and that, once defmed all

preferentlal clalms should rank pari pabsu

ii) if (1) is not attainable, the Revenue authorities in other States should not
possess any unsecured. rwht of claim, or should have at best only a rlght
restricted by reference to the laws in the State in which the company's

- principal place of business is situated;
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'iii) a liquidator should be able to call for notification of claims within a

specified period, failing which any further claims may be disregarded.

It is considered that the provisions of Article 41, paragraphs 2 and 3 (rules
for determining the propoﬂ:ioﬁ of preferentiality in several States) will be unworkable
in practice. State preferences should be limited to assets wholly within their

jurisdiction.

C. Miscellaneous Matters o : ' i

Scope -0of the Convention

23} The United Kingdom addendeum to the Protocol Al;ticle [ (forms of proceeding
falling within the scope of the Convention) should recognise creditors’ voluntary
.winding—up, notwithstanding the absence of an initiating Court judgment. Similar
consideratioﬁs apply to cdmprbmises, arrangements and reconst ructions within the
meaning of the Bé_l..nkruptcy Acts, 1914 - 1926, the Combanies Acts, 1948 - 1967 and
the Deeds of Arrangement Act, 1914,

' 24). The positl'on of receivers appointed under a floating charge should be
recognised and protected through E. E, C. The power of authority of a receiver
appointed in England and Wales over assets in other Contracting States should

be not less than if he were liquidator.

The Uniform Law (Annex I)

(a) Liability of directors and managers (Articles 1 and 2)

25) | The effect of these provisions would appear to be broadly similar to that of
‘Sections 332 and 333, Companies Act 1948 without there being any significant improve-
ment., For example, the date of suspension of payments should in England and Wales
.be the date of the relevant Act of Bankruptcy (a concept with a long history of legal
guidance) or of the c_ommencemént of the winding-up. Moreover, the back-dating

of an individual's bankruptcy to that of the company or firm will lead to complications.

(b)  Periods of relation-back, etc. (Article 4)

. 26) The proposals are in some instances harsher, in others less harsh, than their
counterpﬁrts in English law, In p.artlcular there is 2 marked disparity bétween CZ
and the English codes, Aga'm rﬁuch importance is attached to the date of cessation
of payments; knowledge'of an Act of Bankruptcy appears to be a more appropriate

criterion.
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, Article 28 Powers of the ligquidator

27} The persons referred to in pafagraph 3 as 'capable of exercising the functio;a'xs
of 1iquiéator' must include for Englé.nd '_a.nd Wales all those at present entitled.
Although iiquidators and receivers are in most cases members of one of the regog-
nised Accountancy bodies, there are exceptions and there may need to be 1eglsiation
similar to that confained'in Section 161 of the Companies Act 1948 providing fof

_ specific recognition of persons who have 'hitherto carried on practice in insolvency
matters.

ST .
T

Article 39 Contracts of sale under which the Pass'mg of title is deferred

28) It would appear that an unpaid vendor will be able to get greater protection
as against the other creditors than at present. This has far-reaching implicatiqns.
and any step which further erodes the assets available to the general body of

" creditors is to be deprecated.

Group of Companies

.2;;) Consideration may need to be given to questions of groups of companies and

“ intefnationa! companies with subsidiary companies or branches in other Contracting
States., There are déficieﬁcies inlthe law and practice in this respect in England and
,Wales and, it is bélieved, throughout the Community but this should not preclude an
attrempt to soclve some of the more glaring problems. Exanllplés are inter-company
tran‘sact ions, inter-company debts (possibly making subordination obligatory),.
Group assets not properly identified as to ownership, doubls pfoof, universality of

insolvency f)foceed'mgs within a Group, minority shareholder and other possible

conflicts of interest.

.
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_‘ APPENDIX I
Creditors' Voluntary Liquidations - -
1) A liquidator's powers and duties are drawn principally from the

- Companies Acts 1948 and 1967 and in addition the Cdmp?nies Winding-up Iiules,

1949, the Bankruptey Act, 1914. and general case law.

Matters to be considered prior to liguidation

Z)l If the directors of a company have formed the view that the business
'canndt be continued due to its liabilities, the Companies Act provides for

the calling of a General Meetingl of the members of the company for the

passing of'a resolution placing‘the corﬁpany into liquidation. The company
must summon a meeting of creditors for the da-y or the day following the date on
which the Members! andiug-up Méet»ing is held. Notice. of the meeting must be

sent to all known creditors and also advertised.

3). The Companies Act states that "'the directors of the company shall

causé a full statement of the position of the corﬁpany's affairs together with -

a list of the creditors of the company and the estimated amount of their claims

to be laid before the Meeting of Creditors..... ".  The Statement of Affalirs .
is a document of the directors and therefore expresses their opinion on the
realisébility of the assets and does not have to be in any statutory form.

The feport, which is purely factual, should include a brief hist_or? of the

~ company, deta_ils of recent trading results, historf of recent ba!nk and other
lending, directors' remuneration and loan accounts and the reasons for the
collapse of the company. The directoré must appoint a chairman for the

creditors’ meeting.

Formal Meeting

4) In the case of private companies the memb_ers' méeting is usuaily

a formality and up to five members méy‘ be elected to the Cémmittee of
Inspection, but this is subject to subsequent approval by the creditors. The
liquidator, who is usually a practisiug accountant,. may be nominated By the
mermbers of the company. The Companies Act .péfnlits the appointment of more

than one liguidator.
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Creditors' Meeting

5) | The creciitors, at their meeting, may elect a person {or persqns)

other than the liquidator nominated by the members and, if so, he d_ispléces the
members' nominee and becomes the liquidator provided the creditors vote for
his appointment on 2 majority in number and value. There is a right for any
member or creditor to apply to the Court for an order a{;pointing some other '
person but this is extremely rare. The Companies Ac:'t'.also provides that the
‘creditors at their meeting may appoint members of the éommittee of Inspection
not exceeding five in number whose function it is to assist the liquidétor and
also to fix the liquidator's fee. The Committee of Inspection’ s powers are
fairly iimited, but in ﬁractice they aré kept informeéed on the progress of the
liquidation and are consulted on major matters of policy by the liquidator.

' No member of the Committee Qf lnspécti.on is entitled to deal in assets with the
liquidator and the Comfnittee are not entitled to receive any remuneration for

their work, but may be paid out of pocket‘exp'enses.

6) There are recognised difficulties relating .to the lapse of time between
the calling of the General Meeting and the appointment of the ligquidator
which are usually solved in practice but there is scope for amendment of the
law in this respect (proba.bly by permitting the appointment of provxsxonal

liguidators).

Steps following Appointment

7) - The appointment of a voluntary liquidator must be published in the

official Gazette and registered with the Companies Registration Office. On

the appointment of a liquidator tlie powers of the directors cease. The property
does not vest in the I1qu1dator, but he has the power to dispose .of the"

property and other assets of the company and to do all acts and execute
documents in the name of the company including the use of its seal. He can |
briﬁg and defend any aétion or take legal proceedings in the name of the |
company. He may also, so far as is necessary for the beneficial winding-up,
.carry on its business. It is customary for the liquidator to appoint a

solicitor to assist him where appropriate in the carrying out of his duties

and also to appoint Agents to advise with regard to asset values and disposals.

Jid e
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8)  In general the liquidator has the power to do all such things as .
may be necessary for the winding-up of the company and the distribution of the
assets. He is required to submit returne of his receipts and payments to
-the DoT. A liquidator is entitled to invest surplus funds with the sanction

of the Committee of Inspection until such time as surplus funds have to be paid
into the Companies Liquidation Account maintained by the DoT, - i.e. as required

by the Department, after the liquidator's accounts have been submitted.

9) In the course of thé liquidation as assets are realised the liqﬁidatof

will make prompt distributions to the creditors. No formal proof of debt is
necessary by any class of creditor and the liquidator has the power to agree
creditors' claims informally. The liquidator is required to adv.ertise for
c]aiﬁ1s but is given protection, subject to appropriate safeguards, against
‘claims of which he is unaware, ﬁhich may comnie in after he has distributed the
assets. It is the duty of the liquidator to look into the acts and dealings of
any receivér who may have preceded hirn but his powers are limited if the

Receiver has acted in good faith (see Appendiﬁ I1, paragraph 10).

10) The liquidator may, where appropriate, make an application to the
Court for directions on any matter within the liquidation (see page 3,
paragraph 6), He must also recover any goods or monies h‘e‘ld under an

execution (i. e. an attachment) with certain minor exceptions.

11) The liquidator must also enquire into the conduct of the directors

and business together with the cause of failure and also into transactions
which are upset by liquidation {e. g. [raudulent preferences). These
investigations cover possible criminal or civil court prdceedings. 1If the
company has been carriedon with intent to dafrzrrthe creditors or for'aﬁy
fraudulent purpose, the liguidator may apply to the Court and if the Court
makes such a declaration it will be in a form that the directors or ény othér
person carrying on the business shall be pers’ona.llyrr.esp_onsible without any. S
limitation of liability for all or any of the debts or other liabilities of the
company that the Court =0 directs. AAt such a h‘éaring .the liguidator must give
evidence and call witnesses. [f the Court holds thatr the business has been
cerried on with intent to de.fraud creditors any person who has been a party to

: the business carried on in such a manner is additionally liable on cenviction

to a term of imprisonment or a fine,
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12) Creditors may apply to the Court for the removal of a liquidator
‘where they can show it is desirable, In addition if the DoT are of the view
that a liquidator is not conducting the licjuidation properly, they may also

apply to the Court for his removal but this is rarely done.

13) A liquidator is obliged.- to convene meetings of the company and of
the creditors at the end of each year and at the closing of the liquidation
he must prepare an account of the Winding-up showing how it has been conducted
and the property disposed of. A general meeting of the company and a meeting
of the creditors are then convened for the purpose of presenting the account

| beforg the meetings and offering any explanations that may be necressafy. In

dlie course, thereafter, the liquidator is discharged and the company dissolved.

b
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APPENDIX 11

Receiverships

1) It is necessary first to distinguish between a receiver, who haé'

" not the power to manage a business, and a receiver and manager. Receivers in.
the first category may be appointed by the Court or they may be appointed under
a mortgage to take possession of specified fixed assets under powers contained-
in mortgages etc. For present purposes it is necessary to éonsider ounly

receivers who have power to manage..

Receiver and Manager

2) A receiver and manager (hereinafter called "receiver''} is appointed by

a creditor (usually a Ranker or Trustee for Debenture Holders) holding a
floating charge over substantially the whole of the assets of a company. His
powér to manage derives from the instrument creating the charge. In Sections -
94, 3219 and 366 to 376 of the Companies Act 1948 there are certain provisions _
which bear‘ on particular aspects,. mentioned in more detail later, but a
receiver and manager's essential powers and control over the assets of the

business do not derive from these or other statutes,

Floating charges

3) In English law a floating charge is an assignment by the debtor of his
assets and undertaking for the benefit of a créc_:litor which.is only perfectéd

- by the crystallisation of that floating charge on the appointment of a
receiver.. It must be registered at the Companies Registration Office. On :
crystallisation it operates as a valid legal assignment of the assets then in
the possession of the company to the creditor and it confers on the receiver
the right to manage those assels, the power of the directors being suspended
meaﬁtime. The crystallisation defeats the claim of an unsatisfied_judgment
creditor. Crystallisation also covers all assets at the apf)arent order and
-J..»'position of the company wherever szﬁzateci: that is to say, it defeats a

- creditor seekin;_"rewwery of gonods supplied, whose gour!é c annot be identi{ied

as remaining in his ownership.

Invalid Fioating Charuves

4) A floating charge may be invalid for a number ol reasons including:-
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1) Lack of registration within the time limit
2) The insolvency of the company at the time it was created
3). The absence of new money being advanced as consideration

" for the charge. -

A receiver acting under an invalid floating charge is personally liable for

his actions.

Receiver as Agent for the Company

5) A receiver and manger has power to carry on the business, to

enter into contracts and to bring and defend legal actions, in the name of

the company. When a liquidator is appointed, the Receiver ceases to have the
right to be its agent and becomes (in practicé) a pr'incipal in respect of his
subséquent-actions. A]thm:gh he loses the title " - énd manager' such a 7
receiver nevertheless retains the right to manage and a right to indemnity for
his proper aétions out of the assets in his possession. The assets covered by

the charge do not vést in the receiver; he takes possession of them on behalf

of the secured creditor.

Receiver's dealings

6) . In dealing with the assets, a receiver -acts in afcordance with his
judgment as to the best interests of the secured creditor and he requires no

~ specific authority for the actions he takes but must always be prepared to defend
himself that he has acted iegally and wit}; propriety. For example, a receiver
who failed to accept the highest tender miglit be liable to an action for
negligence. He needs to be able to show that his several realisations are in
excess of his relative expenditure. He is however entifled to expend money in
the protection of the assets under his control, iﬁcluding the goodwill of the
‘undertaking, on the basis that it is likely to benefit realisations geﬁérally.

‘A receiver also owes a duty of care and attention that in the handling of his
assets he does not prejudice the int_erésts of other creditors whose claims come

behind those of the secured creditor.

Personal Liability

7)  Under Section 369(2 ) of the Companies Act a receiver is personally
liable on any contract entered into by him in the performance of his functions

except in so far as the contract otherwise provides. He is howéver entitled

to i_nderfmity out of the assets in his hands. )

-
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Statutory requirements

8) Under Sections 370 to 375 of the Companiesr Act, a receiver is required
(2) to ‘give notice of his appointment to the Companies Registration Office and
the company, (B) to file an abstract {summary) of his accounts with the
Companies Registration office and (c) to file the Statement of Affairs when it
has been prepared by the directcrs. In practice, receivers usually notify
creditors of their appointment, t&ke active steps to secure the completion and
‘circulation of the Statement of Affairs and voluntarily submit to an a_‘,l'__‘gd_‘it_.

In suitable cases he will arrange for the lforma'tion of a committee oii‘:s.c;editor S.

In all these respects it is generally accepted that the Companies Act needs

strengthening to bring the law into line with current best practice.

Preferential creditors

- 93 Under Sections 94 and 319 of the Co.mpanies Act a receiver has a
duty to satisfy the preferential creditors in advance of the claims of the

creditor under the floating charge.

Aécountin& for surplus funds

'10) A receiver has to hand over the Company's books and records and any
surplus _funds in his handé, after paying the preferential creditors and satisfying
the creditor holding the floating charge, to the 'li§uidator if one has been
appointed, or to the company otherwise. The liquidator will examine the
receiver's transactions and has a legal right to challenge the receiver's
remuneration but otherwise th‘ei liéllidator has no power of audit over the
receiver's t_ransactions. While receivers normally give, voluntarily, any
explanations the‘liquidator may request, any challenge of the receiver's

actions would be by means of a2 legal action for negligence.

Standard Practice in U. K.

11) Although floating charges are widely used, particularly in England,

and the appointment of a practising accou_ntan.t as receiver and manager is
common, there is no.evidence that the lack of provision for supervision by the
Court or by the O. R. 's.depaftment of the DoT is other_lthan helpful to_the

efficient administration of the undertakings. It is always open to a creditor

it
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to petition the Court for compulsory winding-up which, if granted‘

automatically puts the O.R. intc a position of some influence. Successful

prosecutions for negligence are extremely rare and such cases as come before

the Courts are usually in the nature of applications for directions made by the

receivers themselves or test cases amicably designed to establish the extent

of the powers of receivers in particular circumstances.

Improvements in English Law

'12.) As mentioned above there are at least three areas of English

Receivership law and practice where improvements are generally considered

to be necessary and which the U, K. representatives should voluntarily

concede.

{a}) Notification of the recewer s appointment to the general

body of creditors should be made obligatory.

(b} The preparation of the Statement of A.ffairs is appropriately
made the respon31b111ty of the dlrectors but there is need for tmprovenﬂent
designed to avoid the delay which is frequent The last Companies Bill
contained provisions in thls connection although these would not obviate the
difficulties which derive from_ the lack of facilities available to the
directors and the diﬁded responsibility which results, It is not necessary
to make it obligatory for the receiver to circulate the Statement of Affairs
to.all Lredltors, as the filing of the documents in Compames Reglstratxon
Office is sufficient safeguard in cases where ordinary creditors have no

significant interest.

-

(c) Provisions for the independent professional audit of the

receiver's transactions are generally thought to be necessary.



