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here seems therefore to be a great deal of common ground
already between the U.¥. system and the epproach of the Continental

systems and other non-Buropean cgs ¢ige - The contefitsof the

Commission's Nobte indicate clearly tnat the Federation”itself'

visualises ki considerable move tow, 1é the U.K. vos#t an.'

Yhat is necessary is to identify the necessary ncdifications or
concessions which would need to be “ﬂdb as between Hember States

of the Z.E.C. or with other legal eystems, iy order'tb-producé

a universally acceptable floating charge, ﬂnch ml;ht be da ribe&

a5 ""the Internstional Floating Chargel,

e -~ The areas for detasiled consideration may be defined
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9« - The relegysnce of these guestions, znd the answerskio'themf7.

K w111 or may of course vary acccrding to {a) where the floating

~charge is grented and whether it comes i
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“one State and comes ianto conflictcwith 2 bankrupt oy in anotl

State, whether in the I.3.C. or elom‘qepvo
1C.° A5 regards the Toregoing guestions, thre Comnission's Note

must surely il@ply that objective (1) can ke attained, and that the
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meye concept of a floating charge is no 1onﬁe senerally unacceptable, -

As regards (2), the concept (a *trlou ed o the Federation)‘of E

cen+?al ZeEsCa register for régistrqtiaﬁ]of all ch c%argea. ens.
impracticeble and extravagant in labour and moneye  What gerha@s'

should suffice would be the registration of the charge
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central resistry in each Fenmber Stste (uuetner cre aveﬁ a¢ hoo ox
adapted from some existing institution, such aS'theQ”registre de

coiierca') as a preérvequisite fo the en
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orcement of the charge

- arainst any- assets situated, or deened to be situated?in that State.

In such a register 1t would also be necessary to register the
_appointment of any receiver or'receiver aﬁd'maﬂager {see_above item -
'(7}{and_below}e" he concept of notlcei co*s»rucblve or'axpf 585,

ntion, and
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15, - - The real difficulty under (&) is, I think, to provide

adeguate pro recujon for 2 bona fide floating charge, ‘granted .-

in consideration of fresh cesh sdvencas,

“struck down by Article 4(C){1) of the Uniform Law. Accordingly,
that par,&raphg and also nerheps Article 35 of the Convention would
need to be amended in order to give express protection to such a’
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© CONSULTATIVE PAPER - DANKRUPTCY' CONVENTLON

PARAGIADY 4,40

1. It is not éatisfactofy for conveyancers that contracts
for he sale and purchase of English 1and ahdrleases can
conVeivably.be governed by the iégal provisions of another
Contractiﬁg State. ‘
EXAHPLE Te A Purchaser having entered into a

contract and paid his deposit for the purchase of an Inglish

property albeit'from'a féreign vendor is entitled to rely'

on the Rule in Pearce v Bastable's Trusteé that if the Vendor goes

bankrupt énd he is still. willing ‘to pay the price - he can

get Sp“CWflC performance as the Vendor's Trustee would not

disclaim the property to the Crown. “ £

P
If the law of the State of the bankruptcy of the Vendor .

- is to be applied it might'nct give such.a'purchaser'such a right of

Spe¢ifiq perfbrmance _ _
EXALPLE 2. Parties to an English Contract rely on Section 40
Law of Property Act 1625 that there must be g suffic1ent

nemorandum in wrltlng. The Law of the Siate of the Bankrupucy

- may allow oral contracts

2. - I am not clear whether it is the lex situs or the

law of the Contracting State that will govern PrOVlS‘an 31milar
to that of the English Trustees right to disclaim a lease. Tna
first paragraph af Article 37 states that thé'effects of

the bankruptcy on leases of immovable property is gOV@fﬂQG

by the lex situs. Is the rlght to dlsclalm then an Lffect

of the bankrup%cy? Or is it considered a pome* oi tThe
,Jrusinc in bankruptey to be govermed by Article 19 and thus

| the law of-the state of the bankruptey (see paragragh'&,So)

Ffbm thé Londlords point of view ﬁhe law of thé
Confractinr State would seenm to be satisfactory but.
consider the position of a.foreiwn.trustee‘in whom a lease
of IEn~lisch lend vests but whose 11ghL to disclaim is governed
by_the Law @f tho Contracting State Whléh;prohlllbs disclaimar,
Is he then henceforward liable personally under that lease

N it ' T E



a.s he would be in English law if he did not disclaim?

B Finally,although the Committee hint‘otherwiSe;_it

seéms\to me ‘thot the law of the state in which the

1'bénkruptcy has opened governs contracts for leases of
land. Paragraph 1 of Article 37 states that the effect

‘of the bankruptey on leagses of immovable,property shall

" be governed by theflex situs. It does not deal with
Ccontracts for leases. Paragraph 2 merely deals with
the effect of the bankruptcy on contracts for lcases

" of movable pfoperty.; Paragraph 3‘deals with the effect

of thebanﬁruptcy on contracts for leases of other property

-presumqbl; including contracts for 1eauoo of 1mmOVab1e
- properiy and governs that by the law of the state in

" which the bankruptcy hag been opened.

One would certainly be surprised if;ﬁontracﬁS'for

" leases in English law could beBQOVerned'by the law of

*any country other than Englqnd when such Lontracts are

as

" often regarded virtually/the equivalent of leases

" themselves e.g building contracts.

a I?AmcmAPHs 2.2..43..2.0., and 2.5.

':4.: If s omb uniformity is to be achieved in insolvency
‘  pract3c@ in. the E.E.C., it seems inconeeivable that mqttera
~of ins o‘vency practice peculiar to one shate or another can
_1,inhibit a trustce or 1iquidator appoinféﬁ iﬁ ﬁhe.state of
.:the.Bankruptcy from get&iﬁg hold of the assets and performing

 his tasks in those statea. if it is to be of value we, in

~uha U.L ‘would not Wlsh a trustoe appoznbed here as the

oy

=SLQ$Q of the Bankruptcy Ifrom being barred from realisation

'of-assets‘infother states. 3o, convervely w2 must allow

a trustee or 1;qu1awtor qu01nuﬁd in ancther 5% ate-bf T
; Bankxumtchto gain COHtPOl'Of'aﬂﬁet“ of daceased insolvenﬁs'

' ;(2 2) d”@is of arrangement, non~3ud1c131 compositions etctl?’
{(ﬂythrﬂ~~ujﬁy1:,wmmﬁrbhlgaqug bﬁhg-mngw‘ 2n) end V : 11?}

creditors voluntary liquidations (2.4).
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Pr esumqh1y d provision merely pranlln" recornltion

S %o tho aPPOLnkment of a llqu1dator in an English voluntqny

-11qu1d1ulon io ineffectlve unless IEngland is ipso facto.

e

~the ubate‘of the Bsnkruptey wﬂlch is not necessarily so

(sece e.g. Paragraph 3.10 of Consultative Papur)

Iy xfcnmmﬁndation is that_in these ecnggs the uniform

. law of the Convention must alvays annly end we gl cede

control to the foreimm trushee or 1iauidator appointed in the

State of the Benkrpbey IF HE S0 ELECTS provided thalb until

e e

Lee

guch appoint ment. acts of {the previous licguidavor or frusteg .

‘must be valid and binding on the foreign trustec if in

f'.
’1

accordanée witthng1ish-Law - oo
- ‘ o " R.L. HARRLS LL.H.,
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Preferen vzal and Secursd Creditors - Prellmlnary Draft

. Prowcsed Amendments o . .

Paragravh 5: Amend to read -

© Y"There are, however, two matters which concern us in regard to'the_provisions"

of grticle §3(1). Flrstlg, 1ts possible effect in relatlon to- floatJ.nb
charges, mhe present WGfdln? assumes thgt-a Upecla‘ preference or secured
.rlght attaches to spec;flc uropertyg This is not necessarily true of a
floatinb_charge; which may subsist over all, or any part of, a dompﬂh"'
asseis, There is a danger, therefore, tha* it would be ChaPuCLO;¢SGd by

e foreign 1i uﬂdator or court as conferanm only = general preierenceg

pcssibly, or not conferrlnﬁ preference of any kind. Ve ccnsider, ther Pore, |

that the COHVEnulOH should specificelly assimilate floating charges to

| preferences for the purposes of Artiecle 43,7

Paragrach 12

(i) Delete: 'secondly! to ‘opased’; lines 10 to 13.

(11) 2ad: afier "ember States' at line 18:

“ihe mos ]mportant objective which the T.XK's rules relatiné'tc,preferences
seek to secure is thé'proﬁection'of the c¢laims of a bankrﬁpt’s‘empioy695 

o

for arrears of wages und holiuay pay. Similaer rules are tc be fowrd in
the laws of other Member Stafes.”

,P;r:rrupn 16(2): add -

“This Iinks general rights of preference with the laws of particuiar
.,Staies ahd with the assets in ihose States, rather than with the Law of
the State of the bankruptey and with the general pool of assets in the hernds

of the ligquidator,n

Paragrevh 16{2)(a): Amend 4o read

"A creditor in respect of g civ vil or cowmerclal_debt-may claim & gensral

‘preference unler the law of any Member Ztete in whi'h z350t5 were situsted

il e

B e




on the day when the bankruotcj was opened (Artlcle Ll(l)) "Tha+ 1aw will

gcvern the subaect—matter, eytent and ranklnp of general preferencese

Peragraph 25:  Amend to read -

*In our v:ew, the balanﬂe of the “opvent on unduly favéufé preferénﬁi&l
“eraditors. It is essential that the pr1n01nles on which the rules for
preferences~afe=basgd should-bs logicel and.51mple tﬁ comprehend. ﬁﬁder
the presenﬁ rules in the UK., a liquidstor would allow all~em§10yees, no
matte vhere empléyed or 11v1n the preferencés alléwed_by U.K; laﬁ. Tris
_annroacn 11nﬁs claims for preLerenﬁes with the law of the tate of the
bvarkruptey, and with the general pool of aqsets which the llqu]dabOf ha%
recovered. This, it seems to uss is also the appropriate stafting polnt
in a Cor:enulﬁn recogﬁls LNg the pringiples_df uﬁity and universality.of
-banﬁrunbcy. At present, -howevér,.where-there are assets in = country L“OSG-
law aﬂlovs rreater DreLerences, a Uﬁlted Klngdom llquldator can seldom

"evept emplo ces 1n that country from obtalnln those refacénces out of
P : .

-

the msets in Lhau country. Ve have asked ourselves vhether this'dércéationﬁf'

from the general pr1r01ple of app1y1n~ exh¢u51vely the law of tpe Stute oP
the bankruoucy can continue to be aLnluted in the ccntext of +He Convenilon.

e Five an affirmative answer, because the’contract of'emplcyment will

norna lly be governed by the law of ithe emp]eyem‘s place of work: that law

'i 1 embcdv the rules which an employee will expect to apply to his CaSE, .
whatever thé cenire ﬁf a&ministration of the company or of the person‘ﬁho
employs hima'_Differenf iember Stétes, moree#ef,‘have'differént standérd$
of iiving end different 3yatens of gecial %ochrlty and our pr oposal takes':

this fzct of community 1ife into account. Ve ”ecognlse tkat tnns sysurn

in some cases will result in the unegual trestment of employees of a singie'

company within the community but we have examined with care the system

enmvi aged in the draft Convention and alternatives which have been proposed

to us ond bave concluded that none of these systems will conduﬁe to camplﬁte

squality of treatment. A1l those systems, moreover; in our'view, involve

calcilations of a complexity which would render their %dppiion_impracticable;

e
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py way of example: suppose that in an English.'ﬁliquiaatiohs there are

_employEES in Engléﬁd; Ita iv and Beiglum with cla;ms for 12 months' arrearq

of wages- tﬁat'mealisetionﬂ in ngland are suf ricient to pay the. empLOVﬂesr_

in Englﬁnd the1r full preferentlal rights of L months magcs, with a
mavﬁmum of £200‘per perso s that avallable assets in Italy are uuxflcient_
only to Dy employees in that country 2 wmonths of th81r 12 months

nreferent1a1 rlghts, -and aVallable assets in Belgium are "ufiiclent ca;y

to pay employees in that country 3 months' of thelr [3 months pﬂp ferential -

- rights. Uﬁaer rule 2 the employees in Italy and Belgium will Dbe eﬁtiu}od__'

to such additional preferential payments out of the residuai, g nsral puol

of realisations, as will bring each individual's total preferential'pgyment,

%o 4 months! wages for PQOO If the ® eneral oo’" is suf*w*zenu to
wp g r

meet these clalms in full, then emuloyees in 21l 3 countries w1LL be
unsecured creditors for the 8 mcnths' balance of their tull claim of 1
months' arrear. of wagesa On the 6ther hand 'if the “genéral poolﬁ.is B
ins . f#Clent to pay in full the prefeventlal ¢laims of the Italian and
Belgium workers under rule 2, it will be divi51b1e-between those cleimznte

in proportion to their individual claims.

i
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E.B.C. PRILIMINARY DRAFT CONVENTION ON BAKKRUPTCY

REPORT
of the Law Reform Committee of the
- Bar Council on the Comnsultative
Paper published by the Department
of Trade Advisory Committee -

We:%ppend'ﬁhe Report-of a Working Party-bn the
ébb?é‘which was eétéblished by the Law Reform'Committee
lef the Bér‘Ceuncil._ The Working Party haq now merged
with & similar Worklnq Party establlshed by thc Law
SOCLety,‘and joint meetingS'are now being held, In
due cou?se,—further.Reéorts.dr cbmments may be submitfed
by.the-new.joinﬁ wérking Parfy; and it nay be desired
-ﬁo withdraw the attached Reébrt and substitute a Final.
ﬁeport of-the Joint Werking Pﬁrty. .In view i the
time%able which has been imposed, héwevgr, the attached
Reportiisnsubﬁitte& for consideration.ﬁy the Ad%isory
  ¢ommiftee og-this basisg. | |

The W@rking.ﬁarty has noﬁ attempted'to answer_ali-
the quesiiéns raised in the Consulﬁétive Papef;.énd;it'
_haé not made.detailed criticism of the draftimg of the
Convéntion'crjthé Uniform Law, thoﬁgh it wishes to |
e&phasisé that this 1ea§es much %o be desired. The
Working\?aftylhas asgumed that;ronce accepted, the
Cﬁﬁ?éntiwmfand the Uniform Law will be introducsd into

United Bingdem law by appropriately drafted United

N



‘K.i.ﬁ.gdom' legislétion’, and that this will notl be

: required scrupulously to follolw the drafting of the
Convention or Uniform Law, but rather to implement
theixr intentions in clear an_d unambiguous terms. ih
accordance with the ordinary principles of legislation

in the United Kingdom.
ﬁ J' ﬁ‘iﬂn g@:’“f-

Fheilosk fa*j.f!‘a{
\}m.a. fan ﬂéﬁ&sé.
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2.3.

E.E.C. BANKRUPTCY CONVENTION

Preliminary Report of Law Reform Committee
of Bar Council

II SCOPE

Application of the Convention to the administration

of estates of deceased debtors.

| T e

-’r-ruw‘f:—':\‘c«”v-sﬁ“""; Eoi it itz TR T SR e

Provisiﬁn is already made by Section 130 éf the
1914 Act for the estates of deceased debtors to be
aamlnlstered in bankrupﬁcy w1th1n the general scheme
of the Act.' Accordlngly, we think tha.,Aln prlnclple,_
the Convention should apply. The criteria for
assuming juwrisdiction, however,rmay require some
adaptation to méet these cases._'Alsoglspecial 
provision mayfbe required'fo peet the case of estates.
already being administered by the Court which, after
the‘ccmmencement of the'adminiétration, are shown
to be insolvent. Ho%ever, such caées are-véry

rare in practice.

Application of the Convention to receivers for
} " ~

'debenture holders.

It is certainly desirable'ﬁhat the powvers of a
receiver for debenture holders should be:given universal
recognition throughout the Community; and it is true

-
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that such a receiver has some of the functions of a

liguidatoxr, espeéially in‘relation_fo preferential

debts. Nevertheless, he is essentially part of the

' machinery for enforcing secured debts, at the suit

of creditors wﬁg rely on theif sécurity, and is‘thus

outside any ligquidation. In principie, therefore, we

' think that the Convention should not apply. But we

think that provision should be made for them in the

Convention (see later).

Application of the Convention to Creditors'! Voluntary

Liouidations.

‘ghowld be retained with as little alteration as possible.

. We unhesitatingly recommend that the Convention

'should apply to creditors' voluntary liquidations.a

It would-beléontrarj to the wholé scheme of the
Convention to allow a Company, which could only be

compulsorily made bankrupt in,; say, Germany, to be oy

-~

woundrup volgntarilyAin'England.

~ We recognise that somé procedure is required
whereﬁy.thé meﬁbefs' resolution is confirmed by Court
Order. We éo.nqt think théf.the near-obsolete form of
windingnup under supervision should be resuscitatéd
fér this pﬁrpose. The ordiﬁary pfbcedure, which has

proved itself acceptable to the commercial community,

I




3.9,

'~ as wag the case before 1383,

Bearing in mind thet the location of the

Comyany's.registe;ed cffice is prima facie evidence

‘that the Courfsiof'that-counffy.have Jjurisdiction,

(as to ﬁhich,J§ee later), all that is required in our
view_ia thgt.tha resolutions'shouid be expressed to be
subject to confirmation by the Court, and that the
Liﬁuidator should bé required to apply to the-Ccﬁrt_exl
parfe' for confirmation {(a) of the resolution of
windiﬁgnup‘and (b) of his owm appointmentn We wﬁul&
expect sucﬁ an order to be a formality, although the
Court would be required to refuse to make the Order
wunless it was satisfied that 1t had Jurlsdlctlon to
make it.

Gertain.practical questiona-arisé._ T'o facili{éte
admlﬁxstratlon, the number of Courts with jurlsdlctlon
to make the order would probably have to be reducedn
We al o strongly recommend that the opportunity be
teken to restrict the persons'qualified to be-appqinted

Liquidators to those on some officially approved 1i$t,-

IIX. Jurisdiction

The centre of administration.

’ He accépt the concept, but aré strongly of the
view that it should be defined in the English

legislaﬁion; and that appropriate presumpﬁi@ns should

T
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3.10.

| be laid down. It is important that the test of

jurisdiction should be both_simple_aﬁd s0 far as

_possiblefcerfain, and that the possibility of dispute

' should be reduced as far as_possible..

The cenitre of administration of companies.

In our #iéw? the presumption that a company's

‘centre of administration is situated where its

registered office is situated should be made

irrebuttable, Indeed, we would ‘go further, and prefer

a substantive rule rather than merely an evidential

one. We congider that the winding-up of a company can
- effectively proceed only iﬁ the state and under the
‘system of law which govern its incorporation,

constitution and dissolution. We do not know whether

it is corrgét fc assume fhat, thfough6ut the_Community
ag in the United Kingdom, fhé state of incerporation
and that of the registeredqufice are the same,'and 
tﬁat the registered officé-cénnot be moved from_one
étate to anoﬁhef. If so, then we would prefer a rule
which provided that the Courts of the state in which a
company was incorporated should have eﬁélﬁsife'
jurisdiction to wind it up. ¥e should wish such a rule
to overridé"even the jurisdictibn of the Court séised
of fhe-bankruptcy of a foreign.partner of the company
t@_neﬁtend" the bankruptcy ﬁo.the éompény. '0u£ only

8}
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reservation relates to the winding up of companies

for fraud {as.to which, see later)q'

There is no hardship or unfalrness in such a rule.
The regnstered offlce of every. company 1n the Community
mugt be dlsplaye@ on_lts.letterhead etc.,and can
easily be ascortaine@ by any,croditor'hefore he extends
oredif to the company. |
| Ifs contrary to our recommendation, English
companlas become llable to foreign winding-up orders,

sp891al legislatlon will be requlred to give eflect

to the w1nd1ng_up and dissolution in England.

The "establishment" -

Again,—we are strongly of the view that'this should

be dcflned in the Engllsh leglslatlon, though we doubt

,that any presumptlons arc requlrede If it is deflned,

as we think 1t should be, as "place-of business" tho_

. difficuliies referred to in the Consultative Paper shoﬁld

not arise. There is a clear distinction, recognised in

the authorities, betiween “haviﬁg.a place of business® in

England, and "earrying on business" in England. 4

business may be carried on here without any mlace of

business here: see Lord Advecate v. Huron (1911}

Megarry J.

r-m rmrr— "=

S S

£.C. 612 and Re Eoscot AG (1972}_{ﬁnréported}'per .
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' It should be noted that under the Conventlon,
-the Jur1sdlctlcn of the English Court to wind up
overseas companles w1ll be reduced,_ Once the Conventlon
is adopted, a company in another Mﬁmber country which
acﬁa the part of Koscot AG w111 not be capable of belng
wound up in Englandg Desplte our comments in 3.10 -
above, we feel that this would be unfortunate. It
might“he desirable to retain the éresent wide

Juarisdiction in the case of petitions presented by the

Secretary of State.

3.14, Examination of basis of Jurisdiction

We'coﬁsidér that the two-stage procedufe of
English peréonal bankruptcey law should enable a
solution to be found to the problem that the Court
mast be satlsfled of its Jurlsdlctlon, and vet has no

means of doing so ex proprio motua .Once a receiving
order is ﬁade, it Should become the Official Receiver's
duty to satisfy himself, as an officer of the Cogrt,

that no impediment to the jurisdiction exists.

301516, Jurisdiction to'declare associated persons bankrupt.

We have submitted a separate Renart on thls

_t0p1c.
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3.20.

3.22,

Relation—back as applied to-immoﬁable Property.

We consider that this is best considered as a

‘choice of law problem, and deal with it later.

Setting aside transactions in fraud of creditors.

We are concerned at the pfospect of itrausactions,

which were thought to be irrevocable when . made, being

'subsequently re-opened under a dlfferent system of law.

¥e think that it would be intolerable if a transaction.

" entered into in England, at a time when the debtor's

centre of administration was in England, and unimpeachable

under English ilaw, could subsequently be set'aside

ﬁﬁder_a foreign system of 1aw merely because the debloxr

had subseguently transferred his centre of administration

to another country.
We recognise that, if uniform rules of relafion—

back are adopted without reservation, the situation

described above will rarely.occur;' It will presumably

oceur, if at all, because of differences between the

actio Pauliana and the English.equivalent, enacted_ih

‘Section 172 of the Law of Propertv Act, 1925, Bince, as

we suspect,; the actio Paullana was commen to all the
original Member States, mno Qroblem existed when the

uommurlty had only six Members; but it should be.

SRR PPN
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recognised that, with the accession of England, whose

. system lacks an exact equivalent to the éctio

Pauliana, a problem does arise. In our view, either

. this country sheuld replace Section 172 with the

actio Pauliana, or (and preferably) Article 17 (3)

should contain a proviss that no transaction should

' be capable of being set aside by'the Court of the

Bankruptcy if it was not liable to be set aside

according to the systemof law of the country where

the debtor had his centre of admlnlstratlon at the

date when it was entered 1ntoe-

Claims against thé spouse of the debtor.

We are concerned at the grave comsequences of

this provision. We think tHatjit raises a problem

'51m11ar to that referred to in 3.22 above, and

should be dealt with by a similar prov1so.

IV. Choice of Law

Substantive requirements of a bankruptcx_order;

We would regard it as inﬁolerable if a person
who might otherwise have-beeﬁ made bankrupt in the
United Kiﬁgd@@ éould no lbﬁééf ba.made bankrupt
becauze his centre.of‘admiﬁistréﬁicn was in another

Member State, and there was no means of making him

(o)
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bagkrupt in thgthtate. ?rovideq,.hQWeve}, that_(savé
ouly in the ciégﬁmstances provided fof by Arficle 9l

a creditdr_could by.some convenienf ﬁfocess {(such as
obtaining a judgment o? éerviﬁﬁﬂén-internationallf

recognised form of bankruptcy notice or statutory

‘demand) initiate bankruptecy praceédings.in whichever

of the Member States the debtor's centre of affairs

is situated, we'séé_no reason why the creditor should

not be requiréd to have reccurse to the bankruptcy

procedures of that State.

Effect in relation,td the debtior

‘We agree with the observation made in the

Consultative Document. We find the meaning of

Article 20 far from clear.

Trust property

We agree with the obzervation made in the

Consultative Document. We fegard'it as essential that

the Convention should staie expressly that the

, liquiﬁator's authority does not exitend to asséts,
_'whefever situate, held by the,éebtor in trust, or
to the exercise of trust powers-hy a bankrupt trusitee

(for example, under the SLA 1925).

ST e 2T e

T T T e T |y



C 5,20.

bo21.

Presumptions relation to spouses.

We think that the convention as drafied raises
more problems than it solves. Is it, for example, -

sufficient to rebut a presumption of (say) German

Jaw o prove ithat at the data.the_assets were

acquired ﬁhe debtor's centre of administration was
noet in Germany,se that no one contemplated that when
the question arose for determination German law would

apply, and that no similar présumption'w&s applied

.under the law of the debtor's centre of administration

at the relevant time? Ef.so, the presumptions may

easily be rebutted in many, though not &ll, cases

" where the debtor is made bankrupt in a State with

which his spouse has liitle or no commection. We thinlk

.that a solution might be found similar to that cutlined

by us in'paragraph 3.22 above.

After-acguired propexrty 7

- We consider that this is right in principle. It
would be wrong fof a bankrupt to e able 1o alter_thé
financial consequences of his bankruptcy simply by

emigrating to another Member - State.

i iarnt o
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L,26.

k.29,

Disqualifications

Ve agree that the disqualificatioms which attach

+o the bankruptcy - most of which do not arise from

our law of bankruptcy - need to be reconsidered, and

that wherever it is decided to retain a digsgualification

it should result from bankruptcy in any Member State.

There is no logical alternative in view of the fact

that bankruptcy proceedings in one Member State will SN

preclude bankruptcy proceedings in others.

‘Registered assets

' We think that it is inevitable that the

requirements of registration and the consequences

of the State in which the register is maintained.

Qf

 any failure to register should be determined by the law

Ye

are far from clear, however what classes of pssets the

Article is intended teo cover. Does it; for example,

include gilt-edged stocks, equities, debentures and sb

on?

Stay of proceedings

We f£ing the meaning of Articls 21 to be

extremely clusive. We agree with the Committee’s

41

" suggestion, and would point out that, in any cvent, a
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éhange in'Eﬁgiish iaw would be réquired in order to
bring éreditoré' voiuntary liéuidééibns into'line._.
-Pfgsumably,it woﬁld be provided thatithe Ordef
céﬁfirming thewrésolution shéﬁld_épérate as a stay of
. all‘proceedings. As to such Ordefg see ouy qbservations

ante,

4.30. - Costs of abortive executions

Welshoﬁld point out that a number of practical
problems remain fd_bé dealt with., At present, in
comﬁanies winding up, the cpsts are.treated as.a_
preferential debt "unless the Court orders othérwise“.'

VWhich Court is to exercise the jurisdiction in future?

.34, Gifts between spouses

Again, a similar problem arises as under

.paragraph 3.22.

5.36, M.W.P. Act Pelicies

"We do not think that any problem arises here -~

nrovided tha£ trust assets are eicluded'from the

liguidator's powers, as we have already recommended
above.
]
12
i ] T rr e e e o SRRt At '“'.“"'_“'_".‘:'aTr:?y:'-r'-‘:ﬂ:?!".“_'Tf,'—'?f:"-'f"*w‘*‘“:"‘7-‘7‘-“.7""”-“.
F;? . ‘...‘;h; e R B S S ‘\"|.F'.



i 2t Al i s At S

ERYS

4, 40-%1, Contracis’

WelthinkfﬁPgt it is impog#?nt to dréw‘a.diStinction
betﬁeen those consequences of Sankr&ptpy which arise
” - from the law of'bankruptcy, and those which do noto_
For example, the Liquidator‘s right to disclaim an
onerous lease comes within the former category; 'but
the landlord;s right to-foffgit the lease in the
event of bankrppfcy doeé not, for it arises ex contractu.
We think that cansequenceslwﬁich arise from the law of
bankruptey 6ughtito be governed by the law of the State

of the bankruptcy, including its rules of private

# inﬁernaﬁionél law; but consequences which érise from
contract oﬁghf to be governed by the properxr law of‘tﬁe

% contract.. it may not always be easy to decide whether

: a particular rule of law is a rule of.bankruptcy l&ﬁ;

: and it may perhaps be ﬁecessary toe define and classify
some of,the'more impbrtant ruoles of the various Membef

E  States in the Comveamtion. In particular, we would

|  regard any rule which invalidated, wholly or partially,
& contractual provision as against thﬁ creditors, as a

rule of bankruptecy law. We return tc this prqblem-

below (paragraph h4.kb).

. ~ -

b.k3z, - Proper law of the Contract.

We support the Committee's views on this important
questioﬁe
13
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Reservations of title

in England, the passing of.fitlélis goverﬁed by
the 1aﬁ of coﬁ%raét.'_It is ﬁ6£ affec£ed by bankrupfcy,
and is ndt confinéd to baﬁkruptcy situétiohs. Prima
facie, the title of the trustee in bgnkrﬁptéy denends
on the effesct of the contract.. Iﬁ-certain circumstances,

howéver, a special provision of bankruptcy law {such

as the reputed ownership clause) enables the trustee to

seize assets not in fact §Wnéd by the bankrupt.

We do ﬁot knOW'hOW continental provisions in
relétion fb reservation of title are classified. Ve
think that it is essential to ciassify such provisions _
in the uniform law. If it is decided to classify them

as bankrubtéy provisions, ag we think they prcbably

should he classified, thenm we think that the problems
mentioned by the Committee disappear."

We are, however,'conce:ned.ét the-requirement tﬁaf
the reservation of title clause should be evidenced in
a writtenlﬁémorandum made before delivery. In practice

such clauses are almost always to be found in thé invoice

‘despatched after delivery, and are {(in English law)

imputed into the contract because of a prier ceocurse
of dealing. We would regard it as most unfortunate if,
in this common situation, the'unpaid vendor shbuld-lose

the protecticn héfhas'under‘the present law.

T T—— e st
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4 4k, Set~off

5 . ' We agree that Article 5 is seriously deficient,
and ought *to deal with the sggpial relationships

referréd to by the Committee. Ve also think that

" specific reference should be made to moneys paid for a
special purpose, which ﬁnder English law are not capable

of set-off.

.49, Set-off of contingent debts’

We do not agree with the Committeels statement

that, in English law, setwaf is not permitted in

i - 1 respect of contingent debts. We respecifully refer the

Committee to Re Daintrey (1900} 1 Q.B. 546, where

get-off was allowed in respect of such a debt. The

rule stated by the Commitiee appears tc be taken from
Williams on Bankruptcy (18th Edition) at p. 211, where

Re Fenton, {(1931) i Ch. 85 and Re A Debtor, (1956)

‘ﬂ f><; ' i Wol.Rs 1226 are cited in support. The true rule
:§  : ‘ established by those cases is, we suggest, correctly
stated in Halsbury (4th Bdition) Vol. 3 at paragraph 751,

viz: that the right-is subject to the rule against

double proof, and is mot available in favour of a

 surety when the priuncipal cre@iﬁer's fight of proef .

in respect of the same debt iz still subsisting.

e R ———— e e . . - 4T - T e L . e i o e
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Ve Prefereniiai-debtsa

. We have previously submitted & preliminary Report

“on the subjecf of preferential deﬁts, in which we

expressed dismay at the obscurlty of the language of

the relevant Art 1clee, and our deubts whether-we under-~

stood the'system which they wefe intended to intreducs.

Paper. We confine ocur general remarks to the expression
of our enxiety that the legisiation-which‘implemeﬁts the

provisions of these Articles in the United Kingdom

should be;clearly expressed, and ocur hope that further

consideration may be given to the practical problems

inherent in the administration ¢f an extremely,complex

system. We feel strongly that preferential creditors

should.net-have to "hop" from one mini-bankruptey to
another; and that the duty should be clearly laid upon

the liquidator in the state of the bankruptcy to maihtain

T such records as wxll enable hlm to deal with all clalms

to preference in other Member Stateeo We also urge

that, contrary to the scheme env1saged in the draft
arising

Conventlon, all gquestions/xuEixIng cut of the ex1stence

of preferential claims should be referred to the Courts

of the State of the bankruptcy, even if they failto

- Tl

.Many of our doubtis have been resclved by the Consultative

be reSolved'by the law of a different Member State. .

T
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5.8, @ Civil and Commercial Matters.

Werdislike this phrase. We suspect that what is
meant is merely "debts other than debts in respect of
fiscal and social security matters". Ve urge that the
two classes of debts be clearly defined in the Coﬁventian
in such a way that they are seen to be exhaustive; énd

& R would prefer to see a Schedule listing the various
fiscal and social security debts individually, with
povwer to each Member State to add new items to the \Kf
i ' . /’
- list in certaim circumstances. :
5.10. Prerbgativé POWETH »
The continued existence of prerogative rights of
; self-help in some, though not all, Member States,
i - roises questiions of a political rather than legal
% nature on which we feel unable to express an opinion. -
512, Panking of fiscal debt=,.

Similarly, the right of the revenue authorities
in éach Member State to rank as unsgéured creditors in
 bankruptcies and liquidations inuqﬁher-Member'States,

contrary to the existing rules of private international

AR S

law, raises guestions which are in part at least
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poiitiéal. Hewevef, we feel that ﬁe ﬁay properly.

.make one polnt. The existing rﬁles-were established by
the Courts as accordlng with then currently accepted
notlons of publlc policyys - hut we think that those

rules require modification in the light of membership.
df the European Economic Cémmunitya In our view, it

iz clearly arguable that membership‘of such a community

necessarily involves the reciprocal recognition of the

'fiscal-obligations owed to the pﬁblic authorities of

eoch Member State. In other words, we would regard it

[T

as consistent with the underlying spirit of the

existing rules.of private international law if the area
within which feéogniﬁion was accprded_by the.Courﬁs of
ény State to fiscal debts was co-~ ~extensive Wlth the
economlc communlty of which that Statp was a Membera

Por these reasons, we regard this 1nnovat10n as

acceptablse

Subrogated crediters for wagesg advances.

We agree that it is most desirable that it should
be made clear in the Convention whether or not the

debt claimed by a subrogated creditor for wages advances

. is to be accorded the same rlghts of preference as

'_the employecs whose wages have been paid out of the

MOBEYES adVanced. Ve feel it rlght tm add that much

13
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_prppcsed by the Convention fqr,dealing with préferential

St B gt
s T

disquiet is occasioned in England by the English
rule in winding-up, the chief effect of which is to

. enable banks to comvert non-preferential .into

preferential debts. We would not be sorry to see the

English rule abrogated; but if so, it should be

"abrogated for domestic as well as international

liquidations,'

General

We agfee'thét the system is calculated to produce
haphazard and advgntitious résults, and is_far‘from.
ideal. It is also extraordinafiiy complicated; and'we
suspedt that inscluble problems may arise.‘in our
Qiew, it is acceptable only as a shorf—termrsoiution,
until harmoniéation of preferential rights can be
achieved throughout the Community. We believe that this
objective should be sought without delay; but in the
meantiﬁé, we think that the_préposed.system is probably

the least objectionable that can be devised.

Jurisdiction

'We are strongly opposed to the system of jurisdiction

debts. OFf coﬁréé; many issues, Such_as the establishment

19
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rof the existeﬁce"énd”amount ofgé fiécai debt,rcan be
._determlned.only in the Courts of the State where the_-
debt arises. But the preferential status, 1f any,
of a debt 15 a questlon which Talls: to be determined
by bankruptcy 1aw, since it ralses issues nu which

all_credltors, whether pre;erentlal or not, have

”A_ competing interests. We feel most gtrongly that such
guestions should wherever possible-be referred to the
Courts of the State of the bankruptecy, even though the

law to be applied may be the law of another Member

State. To take‘one exampge from the Consultative Paper:

an unpald Italian employee in an Engllsh bankruptcy

.‘-.:_.“-);4_.;%.' P L R I A

;could enforce, to the extent of any assets 51tuate in
Germany, such preferentlal rights as are cqnferred by

" the German bankruptcy law upon an unpaid German s

R T it

employee of the.same.claSSe His claim, however, might
bhe opposed by unpaid German and English emplbyees,
 English debenture-holders, and English, German and
-Ttalian unsecured and non—preferent1a1 credltora,

1nclud1ng the revenue authorltles of the three

.cquntries. The determlnatlon of the clalm would
affect the:extent of the claims made by each of the
comﬁeting parties to the assets in Eﬁgland and Italye.

Many of .the garties would not-know how to argue their

case until they knew all the facts, including the Co

amount of the assets in each country, and the nature

i
&
b

and extenit of each competing claim. Clearly, the

.20
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6.4,

'6.7¢'

clalm of the Itaiﬁan employees could not be dealt

_w1tb in 1solat10n" but

could 1nvolve issues of fact, as well as questlons

wzth only‘by a single Court, geised of all the fact

the only appropriate Court 1n

be the Engllsh Court,

and adv*sed on the various systems of law;

13, the-Court of the bankrup

even if it were, the 1ssues

. of Bngllsh Iuallar and German 1awo Ve feel strongly

-.that the competlnv claims could beeﬁfect1Vely dealt

B

and that

the-example given would

tCYO

Vlo Recognition of Enfoercement of Judgmehts .

Invalid judgments.

Ve consider that a provision which entitles,

and

still more obliges, an individual to ignore or disobey

an order or judgment of his own Courts is unaccept

to provide a feady means io

In our view, the Convention

and orders to he get aside, while preserving bheirxr

efficacy in the meantime.

Challangé to _the jurisdiction.

ﬂe gﬂn51aer 1t essent1a¢ to exclude any

able,

requires amending in order

enable "invalidg"® Judgments

posglhlllty of challenre on the ground that the Court

vl
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- of origin lacked jurisdiction, preqisely because
_of the'impreciSe nature of the concept of the centre

of administrafibna It would in our view be deplorable

.if the locus of the debtx's ééﬁtre'of adﬁinistraticn
should-be capable of béing litigafed in several
differént Qountries, with the p@ssibility éf iﬁconsistéﬁt

. decisions being reached, after the Courts of one State
have determined that it is located within theif own

- Jurisdiction., We find ﬁhis proﬁosal not only

acceptable, bul inevitable,

Competent Courts

OOy
a L] <
W
Co~J e
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We agree that the competent court in Ehgland-to
hear any action challenging the bankruptcy shounld be

the High Court. We also consider that challenges under

Article 63 should be brought in the High Court. We

Support the Committee's views on appeals. .

YII, The Uhiform Law

LT T it

R N Application of the Uniform Law.

We consider that rules of relation-back cught to .

be confined teo formalrbankruptcy‘and liguidation

situations, and that creditors who wish to take

@
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: advantage of such "ules 1o set a51de transactlons

entered 1nto by the debuor ought to take formal

: bankruptcy-or_llquldatlon proceedlngso

Extension of the bénkruptcy under Article 1.

We have submitted an earlier.ﬁeport on this topic

and adhere to the wviews there expressed. We repeat

our strong conviction that no person ought to be liable

to be made bankrupt unless and until a claim has been

established against him and he has failed to meet it.

We agree that Article 1 oﬁght properly to be

- regarded as outside the scope of the Convention for

the reasons stated in paragraph 7.8 of the-Consultative

Papere In our view, the fermulatlon of rules governxng

the ltablllty of lﬁlelduals for the debts of a legal

entlty are the functlon of the const1+utiqnal law.

regulating the affairs of that éntity.

In practice, Article 1 of the Unifofm Léw covers,

in less Precise and far less fellcltous language, much

tﬁough not all of the ground already covered in England
by Secticns 332 and 333 of the Campanies Act, 19&8
Plainly., the two leglslatlve codes could not be allowed
to co- cx1st . and of the two, we greatly prefer the

existing Eng&ash code, . For these'reaqons we strongly

re&ommend tﬂat Artlcle 1 should not bhe 1ntroduced 1nto

Engllsh law.
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Many of the consequences of ty; Céhvenéion which
we have Already examined; and whiCh we have been
frprepéred (thoﬁgh with reservations) té accept, would
in our view berunacéeptable if appiied to a bankruptcy

abrbad of'an individual whose centré of administration
ﬁas in England. We refer particularly fto the
provisidns in regard.tb relation-back, gifts'bétween-
gpouses, etc. Moreover, it shguid be borne in mind -
that bodies #orporate, no less-{han individuéls, are
capable éf entering intoc partnerships and of directing
or managing the affairs of other legal entities.
Accordingly, the:recognition of external declarations -
 of bankruptey under Article 1 could imvolve the external
_bankruptcy.of-compahies registered in England,,contrafy
:tq our own reccmmendations, and solvent comﬁanieslat
_tﬁat. For thgsg_{gasans we sérbngiy urge that no‘
recognition éhould be given to,any‘exﬁerﬁal declaration

of bankruptey under Article 1 of-any‘persons or éorporate

" bodies having their centre of administration in England. .
7.12.  Article 2.

'We regard this as superfluous so far as English
law is cbncerned; provided that the persoh in questiocn
is liable to he made bankrupt only in the State where - -

hisz own centre of administration is located.

2k
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We agree with the view expréssed by the-Cdmmittee
that to allow dlfferences in the perlods of relatlon-

back betmeen Member States wnuld serlously diminish

the value of*the Convention. We also agree that it
would be unacceptéble that transactidns entered into
whlch were valld under U K. law at the time they were
entered 1nto should be 1nva11dated by subsequent
,bankruptcy in-another Member State, where this coﬁld
not have béen foreseen.  In our view, it'is essenfial
eithef_to.standérdise poth the definition of cessation

__éf paymeﬁts_énﬂ,the periods applicable'to.relatiqﬁ—baqk;
without admifting any reservations, gg to ihsist that
-the perlod of relation-back in relation to any
_transactlon shall be governed by the law of the Stame

- where the debtor had his centre of administration at
the date of the transaction. {An alternative would be
the propé}.lav of.the transaction, but this may n0t
always be easy to determine, and in any case is not the
correct law in prlnClple, for the right to set the
transaction aside derives from the law cf bankruptcy»)

We should add (1) that we con51dex that the

proposed germodq are too shﬂrt, and that in ceses
euu51de the Actlo Paullana,_a 2-year perlod should be

. adonted; and (ii) that considgrathn must be given to

transiticonal provisgions.
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7.17+

Right of action to set aside transaction: Article 4 F.

It is suggested that the prov151oas of Artlcle 4 F,
which preclude any person other thaﬂ the llquldator

from bringing proceedlngs "to set aside acts done by

'the debtor-ln fraud of his creditors" might cut down

the rights of creditors under Section 332 of the

Companies Act, 1948, to sue delinquent directors who

‘have been guilty of '"fraudulent trading". We are unabie

to see how‘the Article could have'this effect.
Cvedlters who hrlng proceedlngs under Section 332 do
not seek to- set a51de any transactlons entered into -
by the Compamy, but on the.contrary to enforce the
debts arising from such iransactioms and render_the
directors 1iable iﬁ respectrthéreof.

However, Artlcle 4 F does cut down the right of

a credltor to hrlng Droceedlngs under L.P.A. 1925

‘sectiqn'172. In practice, such proceedings are seldom.

if ever resorted to by creditors.- Proceedings ﬁnder
secfion L2 of;the Bankruptey Act; 1914, méy be brought
only by the mrustee, and we Wnuld regafd the festriction
of sectlon 172 to the Trustee or llquldator as
acceptable. Consideration may however need to be

given to fhe provisions$ of sectien 8 of the Bills of

Sale Act 1878.

26 I
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7e20c-7e23. - Cessation of pavments -

‘comply,'within_a spécifieé peripgg with an agreed -

We'agree;with the views of the Committee that a

‘single standardised legislative definition of ceﬁsgtidn'

of payments is desirable. Indeed, we regard it as

essential. We are not, however, eantirely satisfied

with the definition proposed by the Committes. Ve

should prefer a definition correspounding to a modern

version of our existing "act of bankru?tcy". “Thus,

_we would prefer a definition on the following linés:~r

1. Cessation of payments shall be cénstituted
(a) by any failure oﬁ the part of a debtor
to pay his debts in the éz}dinary course of

'-bdéiness or as they féll due;_‘or
(b) by a debtor committing oxr sufférihg any
act or acfs.demonstrating his iﬁsolvency.

2. Without prejudice to the generality of the

foregoing; tﬁe foellowing acts shall-consti{ute a

cessation'of pay@ents by a deb{or;—

(Here set out a list of specific evenis
to be agreed.)

'We‘would'particularly wish to sece, among.the acts

Cor evénts_to Ee_agreéd, a failure by the deb®tor to

international form of "bankruptcy notice' or "statutory

‘demand" requiring personal service on the debtor.

27
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7.30-7.31. Fr‘_ajudulent preference.

~* Since in practice the cessé.ti_dﬂ of payments will
normally be followed fairly quickly by bankruptcy,
i | " the provisions of Article 4 will be less effective
than the_ English rules of fraudulen;i':'preference. We
| are not clear (1) whether Articie 4 .is intended to be ‘
f : | exhaustive, or whether it is intended that- it may be
jntroduced to provide additional Vcircumstances' in
‘ | which transactions may be set aside, so that the
| " existing provisions in the United Kingdom relating
to fraudulent preference may be retained; and (2) if
exhaustive, whether a fraudulent preference would be
" recoverable by a Paulian action. In England, a
"fraudulent preference'’ outside the statutory period
cannot be challenged under section 172: (see Re Lloyd's
" Purniture Palace Ltd. (1925) Ch.853). We consider
that these doubts should be clearly dispelled in the

' - . : Convention.

We suspect that payment in advance, or in an
unusué.l manner, are to be regarded as evidence from
which an intention to prefer may be inferred, and that
it is the latter which invalidates the transaction. I _
so, the provisions of the Convention may be acceptable,
provided that it is made clear that the inference may
be rebutted. As it stands, there seems to be no

[ | -‘ 28
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7.32.

7.3%.

780,

741,

room to rebut the inference, which could plainly cause

injustice in some cases.

Giving of security within one year of the bankruptcy.

. We agree with the prelimlnary views of ‘the ﬁ;ﬁi

Commitiee. Whlle a2 substantial change in Engllsh law

is involved, it is one which we think is acceptable,

and even an improvement on the existing position.
But we stress the importance of proper transitional

provisionse.

Discretion to avoid pavments.

We agree with the preliminary views of the

'_COmmitteeo: Wé find the proposed provisions unacceptable.

Retrospective setting aside of transactions.

We repe;t the views set out unde: 7.13-156 above.

‘Floating charges.

These are of great importance to the commercial
community in the United Kingdom; and we think that a
special pro#isicn (not in the Uniform Law but in the

Convenﬁiaﬂ){shoﬁld be included to afford them, and

R e S I A
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: ! the powers of receivers appointed under them, recognition

throughout the Community. The provisions of the
Uniform'L@w.shgpld then expressly include them as a

security for the purposes of the Law.
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SCOPE. (SEE PAGE 17)

Para., 2.7. - Our view is that the Convention should apply to the winding-
up of the estates .of insolvent deceased debtors but only where it would
also have applied had the debtor not died, in-particular, under Articles
10 and 11, '

Section 42 of the Bankruptcy Act 1914 does not apply to the administration
of the estate of a deceased insolvent under Section 130 or possibly only ;X(
applies where fraud is established. The Blagden Committee recommended A
that the death of the debtor should be irrelevant a view which we support.

We feel that the operation of -the Convention should be unaffected by

the debtor's death but recegnise:that this may be difficult to reconci le

with Section %2, though we hope that U,K, Taw will have been reformed

before this issue arises in practice.

Para. 2.3. - We feel strongly that the institution of recelvership must
be~preserved in the U.K. and also protected from attack in other legal
systems. Either receivers and trsutess should be included in the Convention
or special provision will be needed to ensure that the system is not
overriden. How such provision should be made is a difficult question. and
one to which we have not yet been able to find a satisfactory answer though,
a5 we observe below, they might perhaps be treated similarly to liquidators
in voluntary liguidaticns.

Para. 2.4, - it is equally important to ensure that the vcluntary fiquid-
ation procedure is unharmed by the Convention. Our view is that proposal
(b} is the right method and that the courts should be given power to make
an order approving the arrangement. Such approval would be a formality.

1t is possible that this device might also offer a method of recognising
receiverships and trusteeships under deeds of arrangement.

Para. 2.5. - We have 1ittle experience of criminal bankruptcy and our
obhservations are tentative. However, except that the Convention appears
to be directed to civil bankruptcy only, we see no particular reason why
criminal bankruptcy should not be included.

Para, 2.6/7/8. = Though most of those bodies or persons affected by the

Convention witl be limited companies, we agree with the Advisory Committee
that it should be clear who else is to come within it. This could be
"done by specifying those who are to, but it might be preferable to achieve
this, rather, by exciusion of those to whom it does not apply. In this
way, there would be less risk, we feel, of overlooking some group. For
example, we note that there is no refererce anywhere to trades unions

and it is therefore not apparent whether the Convention is to apply to
Lthem.

We also agree with the Advisory Committee that there seems no reason
why bodies such as savings banks, banks and building societies in the
U.K. should not be within it. It seems to us unfortunate that various
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UNTFORM LAW

We think that the Uniform Law is fundamentu% to the whole of the
Convention. Until one has reached a view on. the acceptability of
its various provicions, it Is not, we think, possible to reach final
conclusions on the rest of the Convention. We have thus begun with
this subject, ‘

(See page 100 of Consultative Paper et seq.)

Articie 1 - We suppa%t in principle the proposal that the creditors

of an inselvent business should have azcess to the assets of a
director or manager whose negligence or dishonesty has brought the
business to that state., However, we entirely agree with the Advisory
Committee's view that this Article is teoo wvague., We alsoc agree that |
it is inappropriate to state a rule formulating criteria for personal

liability of an individual in respect of the debts of a legal entity.

In any case, the criteria should be clearly defined. For example,
it is uncertain from the Article how the term "legal entry" relates
to an English partnership and whether a senior clterk with real
management respon5ibaiaties could be at risk of being dec}ared bank-
rupt. by "association'.

Furthermore, it is wrong, In our opinion, that a director, manager
etc,, should be declared bankrupt regardless of his abiiity to satisfy .
11abilities arising-under ihis provision. . {f he has sufficient

assets and {s wiliing to pay, it Is unjust to declare him bankrupt

and if he cannct meet the llabiiities, it may still be unfair. The
concept of this provision, in any case, goes against the modern
attitude of this country to insolvency whether of companies or indi-
viduals, which is whensver possibie to avoid bankruptcy and to seek

to pireserve the business and earnsng capacity, rather than destroy

it by bankrupteocy.

An addition, inadequate provision Is made to require proper judicial
procedure to be observed and to ensure proper safeguards. for a person

against whom proceedings are brought - so that, for example, the
trustee/recetver (or equivalent) must prove that the person Is within
one of the categories to which paragraphs (a), (b}, or (c) apply and

‘that his acts have contributed to the bankruptcy.

" The additicnal uncertainty brought about by tack of a c?ear point at

which bankruptcy begins (see our comments on Article 4} makes the

~effect of Articies | and 2 additionally unsatisfactory and could lead

to considerable hardship.

Article h -

Our objecticns to this Articie are on two main grounds:
-(a) persod qf relation-back

«{b) time of commancement of bankruptcy

S SR Sl




SR

(a)

()

"7 =
Firstly, we agree with the Advisory Committee's suggestion that to
aliow differences In relation-back pericds between Member countries
would seriously diminish the value of such a Convention.

Our. second criticism under this head is that the proposed periods of

relation-back are much too short, We would regard a two year period

as a minimum. Where transactiomsare in fraud of creditors, there
should be no 1imit on the perfod, as in English law at present.

Some of the terms used in this Article are vague or inappropriate to
English law; for example, para. 7.19: (2)-payment of debts nhot yet
due-does not take account of the situation where adequate considera-
tion is given for sarly anment or where early payment is made to
help a-creditor; and (4)-what consideration is given for security
e.g. time for payment? '

As to (3), the wording is toco vague to be'effective.

Under the.second heading, we feel that the Engliéh_law Eﬁnﬁept of an

act of bankruptcy s superior to the '"cessation of payments'' and that

to accept the latter would be retrogressive as it is uncertain and

artificial, VWe hope that agreement can be reached, as the Advisory

Committee suggest in para., 7.16, on the point at which bankruptcy is
to begin and we fully agree with them that failure to do 50 would
serisusly diminish the value of the Conventien.

" The vagueness of the definition of '"cessation of payments" {(para. 7.

21, p.111) illustrates, we feel, the unsatisfactory nature of the -
concept ~ ''debts'' are not defined and the provision seems not to
take account of the situation where a defence to a claim is set up,

. for example, on the grounds of breach of contract or set-off.

Para. 7.29 - we note that the laws of contracting states may - lay

~down rules about transactions in fraud of creditors. . However, if

these differ beiween states, it will affect the usefulness of the
Conventicn, though we de not think that -any reduction should be

accepted in the currant English law powers to set aside fraudulent
transactions. ' : :

We do feel that the classifying of dowries ajong with other gifts,
and therefore zs void against the general body of creditors, is -

wrong and that the protection diven by Section 42 of the Bankruptcy

Act 1914 should be preserved for all the transacticns now covered.

Otherwise, the 1 year perlod during which gifts are void is too short.
4 .

(Again see para. 7.2h) and should be 2 years.

Para. 7.30 - payments in advance should not be void but voidable,
There may be good consideration given for early payment. However,

we agree that it should be for the bankrupt or payee te show that there

was corislderation and no unlawful preference., . It is wrong that the
burden of proof sheuld be on the trustee/liquidator, as at present.

Para. 7.31 - we disagree that to make payments in cach woluld be to

~do so in an "unusual manner even for a large sum and suggest that -

the provision is directed at other methods of payment e.g. in kind.
However, the disagreement in jtself indicates that the provision
is insufficientﬁy’cﬁear. ' - :
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Para. 7.32 - we support the Adviscory Committee's suggestion on

antecedent obligations but fesl that it does not go far enough and

that provision should be made to take account of the sitwation where

full consideration is given for security by way of a charge ete.

However, the burdsen of showing the antecendent obligation for
consideration should be on the creditor not the trustes/liquidator.
Again, the | year relatlen-back period !s not Jong enough.

Para. 7.3% - we agrese with the Adviscry Committee that Article &4 (c)
(1) and (2} is unacceptable. As we have said, it is important the

taw should be directed to msintaining the earning power of a company
or individual, subject to supervision. Though & {c) (1} and (2)
mainly concern bankers, our view is that the protection given under
Sections 4, 6 and 7 cf the Bankruptcy Act 19ih is desirable and
should be presetved. S

Para, 7.37 = Article 4 (D) - We do not think that it is appropriate
to confer a discretion of this kind without guidelines. In fact,
we think that ths certainty given by Sections 95 and 106/ of the
Companies Act 1948 is desirmble amd sheouid not be lost.

Para. 7.38 - we wonder whether the rule on failure to accept a

succescion or gift, If retafred at all, should not be modified to
take account of zapital transfer tax (and see next pars.)}.

‘Para. 7.39 - we think that the provisions of Section 172 of the Law of

Property Act 1925 should be retained and the need &x prove fraudulent
or dishonest intention con the debter's part.

Para. 7.40 - we would oppose any provision being giwen retrospective

effect and also agree with the Advisory Committee that common principles
 must be agresd for the setting aside of transactions on the ground of

fraud. : '

Para. 7.4) - we appraciate that fleoating charges are unknown to

Continzntal legal! systems, which may have difficulty in assimilating
the concept.  However, such charges have become an essential part
of commercial financing in the U.K. and it would be unacceptable that
the Convention should Inhibit their use. ’

JURISDICTION {See page 25)

In our opinion, it is vits] that the characteristic which decides
jurisdictlon under the Conventicn should be easily ascertainable and
certain. Bankruptcy proceedings must nearly always be brought
urgently to prevent rhe debtor disposing of the remaining assets and
any feature which might previde a pretext for delay should be elimi-
nated. Once the prouess has bégun and the assets are under the
control of a trustes/liguidater for equivalent, im other jurisdictions)

. the pressure is much diminished and it is possible tc examine other

questions which may arise at great length.

As far as limjted companies are concerned, the registered office

satisfies our requirements for the characteristic which Is to decide
jurisdiction and we fe=! that It should be adopted. 1if, then, the

presumption as to the piace of the registered office being the "centre .

of administration’ were o be made absclute {para. 3.10}, we would
suppert the adeption of the “centre of administration' concept. - Any

* drawbacks it may suffer from would, we think, be overwhelmingly
‘outweighed on thic basis by the benafits of ready ascertainment and

certainny.

P B o T T T




had Ll' = \-.‘-.
- M
We would observe that though most other EEC Members have less
convenient company reglistrstion systems than ours, we gather that
the Commission is much Impresszed by cuss and may be considering
the introduction of similar systems throughout the Community.

The ''centre of administraticn' of a debtor other than a jimited
company weuld be less easy to ascertain {assuming the proposal above
15 accepted) but we have not found any better test and we therefore

“accept the concept Tor unincorporated bodies as well. In any case,
we think that very few of the bankruptcies to which the Convention
provisions apply will be of this kind.

Para, 3.12 = We propese to follow the Advisory Committee in consider-
ing Article 9 under the heading of Choice of Law {para. 4.2). Ve
wolild, however, cbserve at this point that its unsatisfactoriness

is mitigated by its already iimited application and that to ¥imit
this stiil further might be a useful method of amending it, _

Para. 3.13 ~ We would observe that the longer duration of bankruptcy.
proceedings in this country is due to features which make direct
comparison with proceedings in Continental systems misieading.
There, the tendency is to deal with insolvemcy by way of a strictly
Judicial process, of which the object is only to collect, realise
and dicstribute the remaining assets, In the U.K., the movement
has been towards & non-judicial procedure with the same cbjects but
In addition with sufficient flexibility to preserve a business as

a working enterprise, or an individual as an earpmer, the results

of which we have found more profitable to creditors and less
damaging to. debtors.

Para. 3.i4 ~ As we have said earlier, we think that it is vital to
ensure that bankruptey proceedings can be brought quickly and that
any festure of tha proczdure which might provide the debtor with a
pratext for delay chould be eliminsted. . To require one court to-
investigste whether ths jurisdiction of another prevails could
glve rise to ergument ond delay and we would in principle oppose
any provislon of this kind. However, if the registered office
Is to decide jurisdiction for companies, it would be relatively
‘easy for a court to -ascertain whether it has this jurisdiction or
noet. I unincorporated bankrupteies, it may be upavoidable that
there will sometimes be disputes over jurisdictien since we do not
think that an equally decisive test can be laid down, but it is
probabie that there will not be many of this kind.,

~ Para, 3.15 ~ We support in principle the concept of "associated"
bankruptcy but we think that nelther the provisions relating to it,
particularly in the Yniform Lawp butalso those in Articles 10 to 12,
nor the necessary safeguards are sufficiently ctearly defined.

We have discussed the points arising out of Articles ! and 2 of the
Uniform Law under that heading but we feel that the wording of -
Article 11 should also be amended s¢ as to emphasise that the
director or managerwhom it §s sought to bankrupt has a right to due
process, by insertien of the words: "try and" after YAnnexe |, to',
in line 3. : : : '

We feel that thers may be a sonflict bewween the provisicns of Articles
10 and 11, though it may only appear to be s because of the trans~
fation. It seems to us that it is possible that a person who may

not be declared bankrupt under Article 10 because he is protected by
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the law of the State inwhich the firm, company etc. has been declared
bankrupt may nevertheless be declared bankrupt under Article 1i,
because the court's power is not here Timited by such a protection.

Para. 3.18 - Articie 17 {1): As the Advisory Committee point out,
the Force of the objection to not applylng lex situs in matters ,
relating to immovables would be much diminished by the establishment
" of uniform rules on relation-back, 1t will also be necessary to
ensure that agreement 'is reached on such matters as whether marriage
is to be good consideration for a transfer of assets, as at present
in English law. = Thus the acceptability of this Article cannot be
judged until the provisions of the Uniform Law are finally settled.

We assume that the provisions of Articie 17(1) will determine only
whether a glven transactior is void or valid, and that, if the
former, it will be for the lex situs to resalve any consequent
disputes.  Though this may produce a satisfactory result, It
requires very careful consideration and we much regret: that we have
hot had sufficient time to examine the conveyancing implications
thoroughly. ' o

Para. 3.20 - Article 17(3) and 17(6): We regard these provisions as

- unacceptable because of ‘their unforzseeable, retrospective effect.
It cannot be right that re-disposals of property shouid be brought
about as they might under these provisions, nor that the courts of
the place of bankruptcy sheuld have powers of this kind.
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