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I am asked te wr:i.ﬁe a short report in conjunction with my main report
on the draft EEC Bankruptcy Convention. The main points ara:
1. The defects of national laws show up in the draft: for example, the archaisms

F

of the French law introduce elements Invelving the split between civil law and
commercial law, and c¢ivil courts and commsrcial courts, the lack of ecertainty,
coupled with patermalistic discretions, notably in the movable feast of the

gessation des paiomentg. There is no sign that this draft takes into account

ﬁhe better aspects of commox law sysbems, nor mach sign that extensive comparative
work was done among civil law :systems 50 that the original draft could bs influenced
by all the best features of the relevant systems,; and other systems. Weeding of
the United Kingdom systems is equally necessary as a preparation for such a
convent:;.on, and in particular the ha,rmomsaulon, or even uwnification of the
English, Scottlsh and Northem Irish systems into a U.K. system which could
then be dovetailed into the EEC pattern. Independent reforms in the Northern
Ireland system could include (1) the abolition of bankruptey administered by
trustees (as this method is not used); (2) abolition of the arrangemsnt under
supervision of the court (as it unduly favours the debtor, and hampers the
official administration - and is little used at present); (3) adoption of the
English method, involving a pause between the original petition and the
adjudication, which permits the rights and wrongs to be sorted out before the
full effect of the bankruptey is imposed.(This is superior to the method by
which the ‘banh*up‘i;éy, with its attendant publicity and disabilities, starts
immediately ubon a successful petition, and is then corrected in suitable cases
by invalidation proceedings.) (It will be noticed that the less convenient
‘Northexln Treland metho;{_ of immediate bankrupbcy coupled with possible invalidation
is employed in the draft convention.) "No syétem is without its defects and
archaisms, so that the consideration of an EEC draft should be regarded as the
opportunity te reform and modernise the national systems; this would eliminate

many of the problems in the convention. It would still fall short of wnified law.
. - : /
The suggestion by Mr. John Hunter, Bankruptcy Registrar for Northern Ireland, thaj‘/

- a new system, based on no—fa.ult or fault, as in Ghu.na., be a.dOpted in the U. K.,, /
o o .
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should, I suggest, be considered for every one of the EEC states, as this would

greatly simplify the agreement on inbermational elements.
2. . This particular mephod of preducing an international system lcses the

adventages of the national systems. Possible losses to Northern Ireland include:
The certainty which is so crucial in commercial transactions, as for instance

because of the drafting ambiguities; the discretions replacing fixed rules -

notably cessavion des paiements replacing an act of bankruptcy; the intrusion
or foreign laws into local transactions; especially the Ybankruptcy blight"'
which makes every local transaction capable of being invalidated by events and
decisions abroad; and the fact that events and notices abroad may be unknown, or
not wndersteod; foreign concepts and time limite may prove to surprise everyone;
and above all that local transacticn whelly related to the local law may prove

to be influenced or entirely governed by foreign law. Also centre des affaires.

Procedural and practical advantages and certainties may be lost: for example,
Efficiency - atiendance for statements, discussions, disputes, and hearing; the _
debtor?s spouse may also be examined this way; the convenience and protection

of the local creditorst assignee; local notices and advertisement; timing;

- vesting din the local Official Assignee, and the seizing of movables; disclaimer

of onerous aééets; costsy costs of delay; discration to stay; stay by deed of
arrangement. IEnding proceedings by composition, or adjournment- sine die.
And dealing with deceased!s insolvent estates and companies largely ocutside the

banioruptey court.

3. Inclusions
'Bankruptcy itself 5hou1d be included in the convention (but bankruptcy
gdministered by a frustee could be abolished); I(a) of the Protocol.
, Arrangements under supervision of the court should be abolished (but should
be included in I{b) of the Protocol if retained in N.I. law).
Deeds of'arraagemsnt should be excluded, bﬁt shouid be a possible end of

a bankruptey, and the prevention of petitions for bankruptey resulting from
court approval under section 2 of the 1929 Act should be retained.
Inclusion of bankruptey of deceased persoms! estates, or their exclusion,

shouid be considered.
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Comranies.should be excluded, owing to the conwvenience of handling them
by reference to their structure, and oubside the bankruptey court, as is almost
invariably the case now. Thelr 1nclu”10ﬁ ghould not be agreed until the pros
and cons of bankruptey aspects versus form aspects have been considered in detall,
and the corresponding major exclusions of the other contracting states, notably

non-traders and phecell imprenditori, have been included.

Lo 'Exclusions &
Reservations and exclusions are evidenece of the unsuitability of the basie

principles of unity and wuniversality. Iaying down thsce two principles as

a conceptual framework for the draftsmen and cémmittees is an inconsistent act

by the governwents of the member states. The guestion whether unity and universality
are desirable objectives compared with co=operation internationally by correlating

the results of national bankrupteies should be caréfully considered by reference
to actual cases, statistics, certainty, convenience, and espscially justice and
costs. The desire for justice by national governments can be tested by their
willingness to rank equally with other innocent creditors in a bankrupbtcy, and

to sbandon parallel methods of recovery which compste with the fairness and
protections of the bankruptey. It mast alsé be clearly acknowledged that any
part of the bankruptcy referred to national law also represents an exclusion

Irom the wnity and universality of the coﬁvention. S0 does any exception to

the effectiveness of judgments and orders and events in every state. The problems

of this draft convention stem largely from the fact that 11p-serv1ce is paid bo

the concepts of unity and universality, while the acts and rules of the member
states operate in the opposite direction, Why not drop the alleged principles

in favour of conventioﬁ providing new co~operation in the international arena

through correlating the results of national bankruptcies? Then reliance on

1ocal.1aws would produce certainty and justice locally, while correlation would

prevent the international defects which are ﬁo apparent in the present

anarchical pattern of competing-national procesdings. For such correlation,

national governments would have to serve justice by not claiming priority.
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S.  Starting from one language without simuitaneous drafts in ths other official

languages must,; I think, be inconsistent with the EBG Treaty, when the use of

travant m*émratoires for interpr-e'batioﬁis borme in mind, as the original drafi
must necessarily have more influence than later dransiations.

This aspect is even more serious when it is related to the nine and more
different systems of law which have to be accommodated in a balanced conventional
. law, though it seems that the objection on the ground of ineguality has not the
same formal expression in the Treaty as the equality of the languages.

The problem of admissible methods of interpretation must be sorted out s
and expressly stated in the convention, before any common rules can be agreed.

And in my opinion, the_ entire drafting exercise must be started afresh,
after adequate compsrative research, with drafts in each of the official languages

(with, I believe, the agreed omission of Irish Gaelic).

6. Apart from the above five groups of background points, the most fundamental
features of the draft itself,  are, in my opinion, the rules for determining
Jurisdiction and the rules for determining which law should apply to the various
aspects of the banlruptey. I find both these sets of rules gravely defechive.

For locating jurisdiction, the"centre des affaires" (whatever that means) is far

too uncertain a concept; it is clearly derived from the French separation of
enterprises from individuals; for enterprises, it could apparently mean the same

thing as "main combrol and nﬁnagement“, a concept which has long been used for

some tax systems - if this 1s the meaning, we do not need the nesw, invented coneept 3

for individuvals, it is doubtful whether it has any meaning - does an individual
- manage his affairs from his home or his office? Almost certainly frozﬁ both. And
many people manage their affairs from vherever they happen to be; And Vmore a.nd _
more. pgople are become itinerant in a modern, jet—age sense. |

The attempt to make the conéepif; more certain by Vintroducing presuwnptions
is too unrealistic to succeed: not all firms have/iegistered office; but, mors

important, the great majority of companies (if N.I. companies were to be included)

are not administered from their registefed office,
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And uhe attempt to make the jurisdiction in question unchallengeable
should be condemned from the oubset, for, apart frqm.@mbalming a defective
Jurdsdiction Just as surely as the right jurisdiction, it leaves all the con-
sequent and related doubls, possibly affecting thousands of transactions, as
rampant as ever; it even sebs up the possibility thaﬁ two competing jurisdictions
in which proceedings have been started are not challengeable.

On another aspect, the many placeé vhere Jjurisdiction is given to a
courﬁ in a state cther than the local one for the transactions, the asset, or
the ldability, camct f£ail to be a disadvaﬁtageg

It is in comnection with jurisdiction abové all that the lack of provision
for adequate péeliminary investigation . intb the facts would be mosb damaging.
The draft speaks like an exswination paper in which all the facts are stated,
whereas in practice, the establishment of the facts is often at once the mosh
important and the most difficult part of the case. |

The importance of certainty in the rules governing jurisdiction is eﬁhaqced
by the fact that the applicable law has in several ciréumstances been hitched

- to the jurisdicetion. (This connecting of law to jurisdiction is itself defective.)

.7. Apnlicable Jaw
As mentioned in 6., the second most fundamental feature is the choice of
law'to'govern the bankruptey, and its various aspects. I find the rules in the
“draft fo: choice of law almost wholly defective: the bankruptey law is mainly
& matter of assets and deﬁts; the location or situation of both assets and debts
is a question of mixed fact and law, and the rules suggested for such Jlocation
.  for the purposes of this convention are aléost wnolly unrealistic, and seem to
show very little acépaintance with the ordinary law on the question. This may
be hecause the French law differs from the English and Northern Irish law on
localily of assets and debls, but from my experience of double taxation treaties,
I should say'that it is possible for different countries to recognise the same
rules for a specific purpose. The comparativg research should be done, and an

agreed realistic rule adopted for ths situvation of assets and debts.
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¥hen a contract is concerned, as it often is in the case of debtsﬁzand
- sometimes with assets, it is clear that the #proper law of the contract® must
be employed in comnection with locabion, as well as interpretation and other
aspects of the conbract. I have little dc#bt that the appropriate law for the
varicus aspects of the coniract wiil differ fromjgzgional system of law to another,
so that the comparative research must be done in crdsr to find whether a ®proper
1&%“ can be agfeed. The essentisl thing is that the law applied must not depart

rom the law which the contracting parties had in mind when they entered ifite
the contract. The idea of the greatestlrealistie connection with the contraet
and its performance must be right; thus the application of irrelevant law nmst
be wrong, and yebt this seems to be the effact of moét of the rules of the draft
on location and applicable law. Here again, it seems likely that the only commoﬁ
rule which could fit in with the intentions 6f the contracting parties will be
the application of the proper law which applies to every other aspect of the
contract. (I have had cases in practice where.the Germans were trying to do
Just that, so that they would presumably agree with this inevitable conclusion.)

A.practical result of the application of irrele#ant law is that courts |

ére required to apply foreign law, which is both difficult and costly;

. or the answers rely upon rules of conflict of laws, which are
notoriously underdéveloped, and ofteﬁ uncertain, ahd which in different national
systems will all give &ifferent answers. Bub, even more important, the effect
of applying a different (and usuallf irrelevant) law to assets and debts,

‘and especially contracts, would be to scrap the inpended results and the accrued
results, and to replace them (%o evefyone?s surprise)'by an entirely fresh set

of features and consequences.

8. Unknown concephs _

| Concepts and.liabilities unknown . to other systems must be researched, listed
and dealt with speéificallyﬁ The two obvioué gases in conmon law, unknown to
civil law, are (1) egquitable interests , charges and obligations, and (2) {if

companies are included) floating charges.
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9. Preferences should be abolished unless they can be sustified in the eyes
of every member state. If any preference is agreed, it could be adopted as an
exception to the general rule that debis rank pari passu in s bénkruptcy, but
it should be borns in mind that prefersances affect ordinary (and deferved)

creditors more than the preferred creditor, and are unfaiy to ordinary creditors,

and probably resented by them. HMost persons dealing with a firm in the ordinary

course of business are ugually ordinary creditors, so that it is the business

fréternity in thet trade who are being disadvahtagsed by any preference.

Preference has ncthipg to do with locality of dssets, and should not be
confused with security for the debt. The rules for choice of law'covering
movable security are perhaps the most extrsordinary in this area. And floating.
charges should be borne in mind (if companies are to be included). . Egquitable
charges must also be dealt with expressly. |

Anothsr type of preference occurs in competing methods of recovery of a debi;
such as distress fo rent, so all such rivel methods must be researched, listed
and dealt with expressly.

ihe two main areas for speéial preferences seem to be government debis
and wages. DBoth represent injustices to other irmocent creditors, and should
be abolished. The tendency to create superpreference for wages, and to extend
it to future remmeration, is little short of a fraud on cther creditors, as it

makes them pay instead of the society as a whole. It also shows the lack of

sincerity in governmenits when they say they seek fairness in the bankrﬁptcy rules,

whether natioaal'or this draft.

Governments'should not take preference over other immocent creditors. They
are behaving hypocritiéally when they talk of fairness between creditors and
keep preferencs. Both‘their preferences and their alternative . or additional
remedies (such as the well-known self-help of the French fisc) are inconsistent

with their declared intention to adopt principles of unity and universality.

10. Drafting 7
Many of the defects of the draft are the result of ambiguous or doubtful
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wordings. for example, the opendng of bankrupbey mreceedings and the opening

of a bankruptey must be distinguished (if there is any difference), and the
Mcessation des paiements® is ilt-defined (as well as bedng unsatisfzctory);
whileWcentre des affaires® and ﬁestablishmentﬂ, sven-if they were to be used

for jurisdiction and choice of law, mizt he e¢learly defined. I feel that such
definition would soon highlight their deficiencies. But the weaknesses in wording

are far less important than the many defects in coﬁcept and application.

1l. THe uniform law

the subjects dealt with in the Uniform law in the Annex ave rather minop
and supplementary aspects of a bankruptey, and %his fact demonstrates that the
contracting states are notrreally trying to achieve'unity and univeréality. if
these two were in fact the prinéiples on ﬁhich the draft is based, they should
be the first two rules of the Uniform law, baéked u? by rules, particﬁlarly

concerning jurisdiction and choice of law, which were common to all nine states.

12. Conclusions
Despite my tendency to an international and comparative approach, I regret
to say that my conclusions in the large and in detail are almost wholly against

the draft and the alleged system which it attempts to portray. I find that it

reduce

- does nothing tc/the complexities, the unknown elements, the uncertainties, and

above all, the cost, of the cuvrent position. Instead I find it worse in each

of these aspects. It does nobt in fact or. IJrO‘p<>Sed. laW'pufsue the two principles
of wnity and universality which it pretends to follow; exclusions, reservations,
references to national law, and cases w?ich. do not have universal effect throughoﬁt

the Community area, are all large and important exceptions to those alleged

prineiples. This is not a conclusion based on the balance of advantages and

. dlsadvantages, I find virtually no 51gn1f1cant offsetting advantages in the

pattern attempted by this draft, though I do not rule out a better synthesis.

There would be less unreallsm,and less cost, in the correlation of national results.

gt o
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Cormandnr T H Traylor MBE:C de G
FEC Bankruptcy Convention Advisory Commitfee
Gavrelle House _
2-14 Bunhill Row : : - S
Lowoon ECIv ek L - 20 February 1975

Dear Traylor
EEC BANKRUPTCY CONVENTICHM |
I have been invited to comment on the preliminary draft Convention on Bankruptcy etc

and would like to begin by first disclaiming any real LnowTeaoe cof, or even

acguaintance w1Lh, the suoject of bankruptcy. Next, T would I]ke to congraLu1 te

the Committee cn the excelience of the consultative paper which is as lucid as it

is thorough. ‘Fina31y, I would also like'to_céngratu1ateithem on having had the

guod sense to co-opt John Hunter who, of course, knows all thére_is to know aﬁpyt
Irish bankruptcy law. and is held in the highest possib1e regard here. 'So far as
Noftherh Ireland'is concerned, t%er; is rea1Ty no need for anyone e]se to say a
ﬁord on this subject. Nevertheless, I offer the following comments with some
diffidence in case they might bé thought of some pqssib?e heip.  (The feferencés

are to the paragraphs of the consultative paper):-

1.1 I think that the Convention ought to ailow reference to the reporrt and

other travaux preparatoires so long as the latter are specified pveci5ﬂ1y One

has to read an 1ncred1b?e amount of paner nowadays and it is Vatui to keep this

N1Lh1n sensibhle 11m1ts 1f possibie,

1.12 -1 agree with the comment here. The wro?e arrangemnnt is untidy and the

drafi flits about 13?e the proverbial h?umbottle it dea1s with the same

concepts at different points and it does not tackle procedura} points "in the order

/in which .
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in which they actuaITy occur in practice 1h1s is purely negat1ve cr1t1c1sm but

Tack of tnmo prevents my offer1ng more positive suggest1ons - Personally, 1 Tind
it quate impossible to draft anyhh1ng in’ committee. Responsibility for a.draft
ought to rest with one person alone after everybody else has expressed their

views.

2.2 On the whole I think the Convention shou1d extend to the winding-up of the
estates of insolvent debtors. A distinction between such estates and tnose of a

Tiving bankrupt is someth1ng which should be avoided if poss1b1e But there are

difficulties about the Conveni1on on - Internat1ona1 Administration of Estates wh1ch

have still to be ironed out and I do not see how we could have the one Convent1cn

without the other. -

, 2.3 I agree that private arrangements should be'brought in if this is "
practicable at all and, with reeiproca1 enforcement one-wou]d'think it couid be
made to work. . One has to bear in mind that occasaona?%pr:vate drrangemenes are
1ittle more than comp?ete sw1nd]es and possab}y this is a reason for second
thoughts on the subJeet Murh the same con siderations app?y to voluntary

liguidations (paragraph 2.4). : : . : .

2;5 : We do not have criminal bankruptcy {ﬁ Northern ire1and and the answer'
epends really on how it werks out in En§1and. bi neverlknew.aﬁy criminal who had
any property at all by the time herwas sehtenced but I have never defended anyone -
in the present age of affTuence I wou1d still th1nk that 98% of the persons
actually sentenced by the courts here are by that t1we wholly 1mpover1shed 50 tnat

i the pract1ca1 scope of cr1m1na1 baakrupacy woqu be siight.
2.6 I agree with the Committee.

J27
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2.7 1 think the proposal at the end of this paragfaph is'fair enough.

2.8 1 have no new institutions to $uggest.‘

2.9 This is-a matter for the Channe1_15]ands and the Isie of Man'buf as respet{s
this and the succeeding pa;égraphs I would be inclined to take a power to include
overseas ter?itpries by Order in Council. What isineeded in our law is the
preservation of the general power to act in aid of other courts. See section 71
of the Act of 1872. There should then be a power o apply that provision to any _

other country if we are satisfied that reciprocal facilities will be afforded to

¥
3
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our courts by the courizof that country.

;
"3 and 4  I find these the most difficult parts of the Convention. I may be old
fashioned 1nifee1ing.that there is possibly some‘benefit in 1eavin§‘10ca1  S,
creditors at an advantage. They are the people who are likely to trust a .
potential bankrupt more and who wi11 suffer most should he come to grfef.  For my.
part, I would prefer tb aim at & Convention whiéh provided for the harmonisation of
-the pankruptecy laws of the countries conéerneﬂ.- 'There could be-a distretionarf |
power in the local court to 1eave_bankruptky administration to the foreign couft.
What I have in mind 1s.a ru1e.autﬁorising the Tocal court, after hearihg oﬁ notice
to the petitioner or ﬁetitionerS'and such other persons as it may direct,.and.
héving regard to the'pights and convenience of Tocal ﬁreditprs and othér relevant
circumstances,.mxy'eithegfdismiss the case or suspend proceedings in it under such
terms as it may think appropriatea ~This would ailow bankruptcy proceedings in

the forafgn coﬁrt to continue where the 16ca1 court was satisfied that_nq_injustice
would be done to local ;feditqrs by_such confinuange. There.is én American ru]e
(Rule 119 of the Federé] Bankruptcy Rules) to this effect. The.great difficulty

about the proposed Convention is that 4t 1ntfod@ces intO'oGr 1aW'cohcépts and

/procedures

e
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-proceaures eﬁ+1re1y strange to us without really prov1d1rg any hard and fast

pract1cu1 advantages that I can see. It would be much easier for countries trained
in the cent1pental tradition, and nerhaps even for Scotland, to accept the

Convention than for E1g1and and Wales, Nerthern Ire]and or the Republic of 1re1and.

My idea would be to aliow foreign bankruptcy to operate in the first instance as a -

kind of second string. I7 the advahtages of dea1ﬁhg with bankruptcy on the basis
of the Convention become clear then a more compiete acceptance of the proposals

would be fully justified.

i On haragraph 5 I think there oughtrto be a Standardisafion of preferential

categories in any event but I am not in the least qualified to deal with the

specifiedpoints raised in the paper.

6.4 H think'the individual needs the same‘protection as the'1iQUidator but 1+

wonder if some continental systems would not already give him this by subrogation.

6.5  MWould it be nessible to adopt the sort of procedure used in the Convention.

" for the legalisation of foreign documents.({Cmd. 4503).

6.7 and 6.8 The Cdmmi£tee's suggestiqns agfegd,

6.12 1 who]eaheartéd]y agree with thé Cqmmittee.as to the High Courﬁ.
6.13 ‘i suppcrf_the suggestion of notice.

.6.]4 ) 1 agree with the Caﬁmittee‘s“gegera1 rgﬁoﬁﬁéﬁdation.

6.15 1 think the grounds for chalienge are oo Timited and would prefer to use

section 4 of the Act of 1933 as a model.

TRV
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6.16 I think that in the nature of things longer time Timits are probably

necessary.

. 6.17 Aga%n, 1 agree LO channe1|1ng through the H1gh Court bu? 1 prefer

"habitual res1dence“ to “dompc1]e

6.18 1 agree,td_]imit appeals -to the Court of Aﬁpea?. - In bankruptcy matters

any appeal is something of a luxury.
6.19 I respectfully share the Committee's view on Articles 65 and 67.

7 1 am in general agreement with what the Committee has said on the subject of a
uniform Taw but I really do not know enough about our present bankruptcy law fo.
comment Qsefuliy'on this Section. I do think, however, that f?oaﬁ%ng charges have
a useful and important part-to’ﬁ?ay'in.our'system. They enﬁb]e businesses to be
run without the management being hog~tied by the mOﬁpy]endér 'Sowe'baﬁks can have
extr@@rd1na%y resiract1ve ideas about how an ordinavy smail bus1ness should be run

and to adopt a system which wouid allow them more readiiy to. cali the tune woyld

simply cripple enterprise and initiative. The fleating charge can be a very

useful form of security.

1 hope this is of some help.

Yours sincerely

/ ﬁ/@’{@'

- Law Reform Consultant |
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- ceedings therein under such ter

Rule 119. Bankrupt involved in foreign proceeding.
When a proceeding for the purpose of the liquidation
or rehabilitation of his estate has been commenced by or

against a bankrupt in a court of competent jurisdiction

“without the United States, the court of bankruptey may,

after hearing on notice to the petitioner or petitioners
and such other persons as it may direct, having regard 1o
the rights and convenience of jocal ereditors and other

relevant circumstances, dismiss a case or suspend the pro-
ms as may be appropriate.
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Northern Irish Insolvenoy Law in relation to
the draft E.H.C., Convention on Bankruptey ete.

The law governing the winding up of companies in Northern Ireland
is %0 be found in the Qompanies Act (Northern Ireiénd) 1960, with a few
later amendments, Most of the 1960 Act provisions are identical with
those of the Doﬁpanieé ﬁﬁt 198, As in Scotland, ﬁaWever, we do not as
yet have anyone gorrespanding to the Eng}iah afficial Receiver in
relation to compulsory winding up and there are other important
procedural differences (e.g. no requirement for a statement of affairs).
Two advisory committees, the latest reporting‘iast year, have recommended
that the éfficial Assignee in Bankruptey should be given similar .
Punctions in relation to the winding up of companies as the 0fficial
Keceiver hes in England and Wales, and I am confident that this will be
enacted in the near future. For the past few years, and as an interim .
peasures to enable compulsory liquidations to proceed in some casss wher;?\a
because of lack of assets, no ereditor is prepared to carry the
responsibility for the liquidator's remﬁneration, the Northern Ireland
Department of Commerce will permit.an accountant on the staff of the
Department to be nominated as liquidator without requiring creditdrs to

give an indemity for the cost of his services.

Exelusive jurisdiction in relation to company matters, including
winding up, is vested in the Northern Ireland High Court., There is no

County Court jurisdiction.

Thus, in relation to the winding up of companies the draft

Convention presents no problems peculiar %o Northern Ireland. Our
e
problems are the same as those which apply to the whole of the Uniteqy/:

: Ve
Kingdott. - ya
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The principél_ Aet relating to the b@nkﬁptey M‘_ individusls and
partnerships is an Aot of 1857 appliying to ﬁh& whale 'of Treland. Thers .
have been many amendments since then, particularly by major Acis of 1872
and, in Horthern Irslan_d only, 1929. The present position iz that %he
general princip;és -are the zame as Fngland aﬂﬁ ﬁalas, but there ars |
considarabla yr@eﬁaﬁ& -differences and signifiaéi;ﬁ difference-s, for
example, in relation %sa axpeptaed artisles_ J(by an .amnﬁmen’h of 1962 the
law governing the items which & bankrupt sy ;e”a&:‘,ﬂﬂds assimiiaiod Lo
the revised lavé_ aaaa items exespt from process of éﬂf'oz%eamezz% By an
individual ereditor am}.‘ziaw conprises aﬁch articles of wearing apparel,
Purniture, bedding and housshold equipment as appear to the Official
Assignee to be essential for the &maéﬁe purposes of the baﬁkmpt, his
spouse snd his depengants residing with bie and !';5@13 and implements of -
trade to the value of £50 or such higher amount as may from time o tiﬁe
be fixed in respect of the enforcement of judgments -:f thus we ars oeven .
more %liberal” in this field than the recently yublic:isea proposal of the
Justice cammi,%tée). .G‘bher spheres in which our la;a:r.- Aiffers in dotail from
the low of Engl’émé are -~ fraudulent preferences; proof of eontingent debts
and 1iabilities, set-off and discharge. Exclusive -j%aﬂictim in

bankrupbtoy is vested in the High Courte. There is no County Court Jurisdiction.

 Ome significant difference of prastics is that all bankruptolies
in Horthern Irelond ayre ndministered by the Gfi‘icml 7..{’33.31@96; who
broadly corresponds with en 0fficial Receiver in England and Wales).
Provision was made ﬁ.nrthre 1872 2ct in Iveland for '.’tﬁe sppointment of a
trustee by the erediteors huit this appears to hawe been very rarely used and 7

At—appears only two Yrustess have been appointed in ¥orthern Ireland in S

100 years and none in modernm tiwes. In this respect our system is the 7/ I
_ e !

as New Zealand, for e::ample. e




In the adeptation of the draft Gonveniion to our bankruptey law
most of the considerations are common o fngland and Wales. Fefhapa I
mey, however, mention a few special aspects of our law which wiil have
to be borne in mind, Firstly, we have a procedure which has not formed -
part of the law of England since 1861, namely, arrangements under the
control of the bankruptey court. These procse&ingé will fall to be
1isted in Avbicle I (b) of the Protocol. Under this procedure a debtor
in Pinancial 4ifficulties mey, &8 an alternative o bankruptey, petition
the bankmupbey court for a protection order which, if grented, prevents
enforcement by individual creditors from proceeding pending the holding
of a meeting of creditors st a sitting conducted by the Registrar at
which the debtor puts forward a prnposal for an arvangement with his
areditors. If aceepted by the statutory majority of creditors and
approved by the court as being raasonabie and proper such proposal 18
binding on all sreditors who had,notice“of the proceedinga, The proposal
may, and efteﬁ ﬂoas; involve the VEstiné by the debtor of all or part
of his property inlthe nfficial Assignse to be realized as in bankruptey.
1n a1l cases the Dfficial Assignee receives creditors’ procfs and any
money payable by or on behalf of the debtor, and makes.the payaents to
ereditors providsd for in the proposal. There are sig#ificant differences
between the law applicable to an arrangemgnt matter from that which applies.
in barkrupiey; for example £he bankruptey law relating to fraudulent
preferences, void settlements, relation back, after acquired property and
deferment of spouses' claims, dPnot apply. There is no examinatioh of
the dsbtor. All proceedings are held in chambers and there is no
yubiication in the Cazette or a newspaper. This latter practice will,

thevefore, be sffected by Avticle 25 of the draft Convention.

3, /Bankruptey




Bankruptey proceedings proper are, to use the language of the
English transletion of the draft Convention, “Gpened” in Northern
Ireland by an order of adjudicatian which vests the bankyupt's assets
in the Officisl Assignee. ¥e do net have a reosiving ovder stage
preceding adjﬁ@icatim. The petition for aﬁju&iéatian is ex parte
ené, when a cxfs_aiw is the petitioner, the order ii'}s;'iig,sém& on the
bankrupt, who has .;a short time within whish %z m:; zbrr mj;azsé Yy
challenging the petitimiizg oredisor's debt or the act of bankruptoys

Qur acts of bankruptey do not include s notice of suspension of payments

and our debterts summors, which tskes the place of the Pnglish bankruptey

notice, need not fb_-a_ _f@_uhde& or a Judgmsnt :1%. may be issued on
preacribed prao:_fa ?:;iaa't' 'fl;ha preditor has made reasonsble offords to
obtain payment, "he geanting of a certificate from .aur recently
constituted Enforcement of Judgments Office that a Judgment 4=
wnenforceabls iz an act of bankruptey é,a,- hitherto, was a return of
nulils bena by the under-sheriff, f’ellnw-f.ng in this vespect the law in

Canads,. Australia and Few Zealand, but not Fngland,

Gonooyn is being showm in Northerm Trelind about the proposed basis
of jurisdiction under Article 3, particularly becsuse of our land
frontier with another member State and the fact that many Northernm Irish
residents have interests seross the border. One probles that has been
posed, for exagple, iaa how the Northern Ireland court will determine if
it has .iurisdicﬁém to adjudicate bankrupt a person residing excluaively
in ziewz'y {Horthern limla.*r&_) bvut having his sole business in Dundalk and

who commits an set of *oanlémptay in Meorthern Ireland. Will it be

/legitinate
L.




legitimate to have regard to whether'thé petitioﬁiﬂg ereditor's debt
is for goods or services supplied to the &ebtbr‘péfsonally in Newry
(e.g. 2 family grocery bill o overdue rates on ﬁis ﬂcuae) or is for
a business debt? Where is his centre of affairs? He eleariy
a&ministers his main Euéinéss interests in the Repﬁblic of Ireland,
but in relation %o hié:personal affairs-his interesﬁs are administered

in Northern Irelands

T should like to draw attention to the need for an examination of
the draft Convention in the light of the spscial problems for the
United'Kingdom‘arisiﬁg from the existence of three systems of law

operating within the one member State.

fMrstly, there are numerous refefenees to the law of the State in
whigh the bankruptey h#s been opened. This can onlychave meaning in the
United Kingdom in the sense of the law of England and vales, Scotland
or Northern irelénd, depending on whait gourt has made the order. Does

this need to be explicitly stated?

Secondly, the gccept#nee of the Convention by thé United Kingdom
would higﬁlight the need which exlists in&ependeﬁtly ef it for an
acceptance of the prineiple of the unity of the bankruptey within the
United Kingdom, Although there'are extgemely ugeful provisions in the
Bankruptey Acts of the three parts of the United Kingdom providing for
mutual enforcement of bBankruptey orders threvshout—the-United-¥Kingden
and for the courts of one jurisdiction acting in aid of those of another,
it is possible, for example, for a debtor who has been adjudicated
bankrupt in Northern Ireland to have a receiving ofﬁer made against him

{
in Engiand if the pre-requisites for sueh an order exist, with ths sole

5 /exception
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exception (which is not mutual) that under the Irish 1872 Act a debtor
who resides cr carries on business exclusively in Northern Ireland may
only be made bankrupt in Northern Irelan&). The English court may, in

its discfetion, and presumably usually would, decline jurisdiction or
stay proceedings alresdy commenced in s;ch cirﬂumstances, but they are not
bound to do so., Artiele 2 of ﬁhe draff Gonvenfion ﬁbﬁid not, of course,
have any bearing on the power of an ﬁnglish court to make a receiving
order against an undischarged Northern 'Trish bankrupt. However, if
both orders were made after the convention became opevative, prime facié,
both orders are entitled to claim_reeognition in the other member States
and there is nothing in the Convention, nor would cne expect there to be,
to resolve such an internal conflict. Again, at present a protection
order in Northern Ireland undsr the éfréngement provisions of the Irish
1857 set will not prevent -a subsequent bankruptey adjudication against the
debtor in Northern Ireland or England, but it would appear that the effect
of Article 2 of the dreft Convention will be to restrain bankruptoy
proceedings against ﬁgﬁ in a meﬁber State outside the United Kingdom, and
this notwithstanding that the arrangement proceedings under our law are

not binding on any creditor who d4id not have notice of them.

Actions by individusl creditors in, another member State are restrained
by article 21 if the bankruptey or arrangement order is made in Northern
Ireland in exercise of jurisdiction under the Convention, but an English
court would not be empowered to restrain such proceedings except after and

under the terms of an order in aid of the Northern Irish court.

I would like to see United Kingdom:legislation providing that g
receiving order in Tngland would have the same effect in Northern Ireland

as a Northern Irish bankruptey adjudication order in relation to staying

6. /proceedings
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proceedings in bankruptey or actions by individual creditors agasinst
the debtor. As regards company winding up there are provisions in

the Companies ach léh& and in the Northern Irish {ompanies iet 1960
to prevent conflicts of Jurisdiction between the courts of the three

perts of the United Kingdom and for mutual enforcement of orders and

the resﬁraining of actions against the company throughout the United

Kingdom. On the other hand the provisions of the Rankruptey scts
providing for mutual arders in aid between the courts of the United

Ringdom have no counterpart in the Companies legislation,

Whilst I cannot of course speak with any authority with regard

to the insolvency law of the Republic of Ireland if may be useful if I
indicated the position there in genéral terms. Cowpany law was until
1963 governed by the United Kingdom ct-of 1908. It is now contained in
a new Act of 1963 which follows very closelyfthe'ﬁarthern Ireland Act
of 1960, but is not identical. The bankruptcy law in the South has not
been amended to any considerable extent since the 1872 Act, except with
regard to preferential cyeditors and is broadly the law which applied

also in Horthern Ireland before our amendments of 1929 and later years.

However, iwo yoars &go & very comprehansive repert on Xriah'bankruptey

lazw was published and 4t is to be anticipated thet there will be
legislation in the fdirly neer future. If many of the recommendations
of the committee of inguiry are impzemanﬁéd the law will be brought

closer to thai cf Horthern Ireland.
It is interesting o note that the provisions of the 1872 Irish

Act and the 1914 et for orders in aid bebween thé'aourts of Great

Britéiﬁ and Treland atill operate in both parts of Ireland and quite

7. /resently




recently thé Northern .Iraland Benkruptcy Court made an order in aid of
the Bankruptcy Court of the Republic of Irelsnd. In the 1963 Companies
Act there is provision for the enforcem#t in the Republic of Ireland
of an order made by a court of any country recognized for the purposes
of the section in quas_ﬁie;n'(s.ESO) by order made by the Irish Minister

for Industry and Commerca.
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SMALLER RUSINESSES ASSOGIATION

EUROPE HOUSE |
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25th March, 1975.

General Secretary: Miss Shlrley Plckott
Tolephone: 01-481 8669

H _ o ‘ o : Pleasereply to A. G. Hurton Esq.,
S fe AQH Moo " Drury House,
. Our Ref'? AG}I/LWDI,PS . - o . . 19' Water Street,

' Liverpool L2 ORP.

To Commander T. He Traylor . '

EEC Bankruptcy Conventlon Advisory Committee,
Gavrelle House, . _

2/1k, Bunhill Row,

London EC1Y 8LL.

J’ 1.

Dear Commander Traylor,

Re: EFC Preliminary Draft Convention on'Bankruptcy.

On behalf of the Smaller Businesses Associatlon I have pleasure in
: enc1051ng for your attention some brief observations on the consultative paper
issued by the Department of Trade Advisory Committee in respect of the above.

I believe that smaller businesses are very much involved in the
;export trade and other forms of business and commerce on a European scale, and -
are therefore llkely to be éffected by the Bankruptcy Proposals.

SUREEE : I ‘am very grateful to have had the opportunlty of lookzng at the
b consultative paper. -

~ Yours sincerely,

~ THE VOICE OF INDEPENDENT BUSINESS
- SMALI._E“ ‘BUSINESSES ASSOCIATION LIMITED BY _GUARANT‘EE
S Registéred i London under B50216 f
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The provisions of the Convention must be considered in the

context of its legal basis in Article 220 of the Treaty of Rome,

its declared object being "the simplication of formalities governing

- the recipfocal recognition of judgments of courts or tribunals"..

It is tb be considered, therefore, whether the Convention does

indeed introduce an overriding simplicafion, and, if it does, whether
the benefits to be derived from such a simplication are accompanied,
and pérhaps overshadowed, by corresponding drawbaqks. |

Tﬁe essential principle of the Convention is a simplification -

. 1
the creation of a uniform condition of bankruptcy, and the

“establishment of a hierachy of jurisdiction for deciding questions

of bankruptcy and insolvency. The Convention pfescribes the rules
by which the court'bf'competent jurisdiction is to be ascertained,
and'é:debtorkhaving once been declared bankrupt by that court hié
coﬂdition‘of bankrupfcy is'required to be'recognised by all otheﬂ
cdnfractihg statés} But it is_thg state of bankruptcy only which
has any uniformity, not the conditions for being declared bankrupt

nor the conéequences of such a declaration. With only a few

exéeptions - but thé_exceptions are important in introducimg into

Engliéh law novel and far-reaching concepts - there is no attempt

~to create a uniform law of bankruptcy.

In fact, the failure to prescribe uniform conditions and

consequences'of bankruptcy is a serious snd fundamental deficiency'

' 7in'the Qonvention. The basic aim of the Convention is laudable,

and the provisions of the Convention could provide a basis for a

uniform law of bankruptcy. However, it is submitted-that the
Convention does not go far enough. To this extent - that the
provisions of the Convention if given effect without the uniformity
of conditions and consequences which are clearly called for would

give rise to a qomplexity of law and a state of uncertéinty‘that

1.
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would be directly opposed to the fundamental objecﬁive of the
Convention. )

The Convéntion does indeed assist creditors of a bankrupt
debtor, in bringing all assets of a debtor wherever they‘may be
(provided in a éontfacting state) within thé reach of the creditor.
Things are also made easier for a creditor in that it should always
be possible for him to ascertain the debtor's centre of adiinistratio:
and thus ascertain the law which should apply to a bankruptcy of the
debtor. | | ‘

But ié this sufficient? The creditor c;ﬁ, in ﬁheory, ascertain
which national law would first of all be applied to the bankruptcy.
But of the courts of the state of the centre of administration

decline to assume jurisdiction,bankruptcy may be declared in any

other state in which the debtor has an establlshment. Thus, any

credltor ‘who fails to "get in first" may find h;mself claiming in

a bankruptcy which may be governed by the law of any one of the
other contractihg states, The efforts to protect the body of

creditors have resulted in a multiplicity of laws being applicable

%o a bankruptcy'in any member state, and a consequent uncertainty

for creditors, debtors - and indeed trustees in bankruptcy and
receivers - of thelr respectlve rlghts and obgectlons. The

resultant uncertainty is in fact so extensive as perhaps to outweigh

the obvious advantages ariging from the implementation 6f the

Convention.

v .. ) ) . ‘\
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o Pa.ragraph- 1

. SECOIm M'EMORAI‘DUM FEOM _HE COMJE[’ITE OF SCOTIESH CLEAPING BExNKERS
T’“i THE DE?AF‘J}\JE\TT oF TRPLDE AND ll\lDUSTH’I 'S COI"‘HTTEE T0 S‘I‘UDY
EHE DRAFT " K. m. O BMR]’PTG‘I CO]&W@THON.

In 5fi‘enng the . follom.ng comments on the drafd E.E.C. Ba.nk.:m‘ptcy B
Convention, the Scotiish Bernks would mention that their views.are o

expressed from a purely Scottish standpoint and that there are, of course,
material differences between the laws of Scotland and England on matiers -

relating to bankrupteys It should also be noted that, at the present

time, extonsive. chunges and refom in Sco‘i:tlsh bc,nkmptcy 1aw are under ‘
sonsz.derat:x.on. _ . R

Tile IT. Jurisdiction. |
‘Section I, Genersl Prov;.s:.ons._. '

Article 3. Junsd.LctJ.on ha ed on the Centrp of Ldmamstra.tz.on.. |

. "Where the cen‘tre of adm:.n...stmtlon of the debtor :Ls sa.‘tua.ted in one

- of the Comtracting States, the courts of that Sta.te ‘shall ha.ve exclua:.ve _ -
' dumsdlcﬁlon fo declc.re the  debtor bzmkrup‘b“ '

" The Scottlsh Ba.nks seek clanficatlon as to whether "exclus:.ve"
mght mesn prn.ma:ty". o :

Tiile IV, Genera.l effects of the Bankmptc;[. :

‘Section II. Advprtlsament. .

.. Airticle 26. Effects of the Ba.nk“'un'tcv as ae_;a:..rst Thizd Parties.
- Paxagraph 1

UTn the Ccntractm,_., States other 'than that in wh:..ch the 'na.nknmtcy
was declared, the bankruptey shall teke effect in full as against third

“parties from the eigth day following its advertisement in the Official-

Journal of the Marovean Communities. - Trensactions effected - after the

‘expixy of that period shall be | invelid as aga:.nst the bankmptoy cxﬂds.’corse’ _

< gk
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. In view of the considerable numbér of ba.hki‘uptcies which will be

 advertised in the Jourmnal and the difficulties which may be encountered by = -

@ Bank in identifying any of their own customers mentioned therein, the

Scottish Banks suggest that the effective date be the fifteenth dey‘i‘olldwing
advertisement in the quxnal.r_ ' . S o : L S

Title IV. . _' General effects of the Bénkrupﬁc:v-- .

| Section III. Functions of Authorities administering the Bankruptoy.
-Article 30, The lodeing and disputing of proofs of debt.

Paragraphs

'._‘l_.a.ndz..

The Scottish Banks consider that all claims: in bankruptey proceedings .‘

‘should be by Affidavit sworn before a Magistrate, Justice of the Peace or

Notary Public and not merely submitted by sending an onrdinary letter to the
Au‘!;ho,xities; of the State in which the bankruptcy proceedings have been

ingtituted,

- Title IV.  General Aef:_[_‘e.c"t.s of the Bankruntc’y.':'_ B R
' Section IV. Effects of the Bankrup'tc:sf' on_the Estate of the Debtor,

Paxragraph 2

‘exeludes such property",

Ai"biple 33. Universality of the Bankruptcy,

T npe banki'uiutcy—' é‘t@a,ll not, -hc':rwever.,— take effect with Tespect to property- -
devolving on the ‘debtor subsequent to the declaration of “the bankrupiey, where
the law of the State. in which the bankruptcy proce_edingshav__e-'beén_'institute@

‘The Scottish Banks regret that the sbove provision allows for a diversity

of law reZarding "after acquired" property. ' In this. connection, the 'Scottish

“-Banks would respectfully draw attention to the provisions of Section 98 of the .
- Bankruptey (Scotland) Act, 1913, viz.. If any estate, wherever situated,. -

shall, after the date of the sequestration, and before the bankrupt has -

obtained his discharge, be acquired by him, or descend or.revert or .come 4o’
him, the same shall ipse jure fall under the sequestration, and the full o
right and interest accruing thereon to the bankrupt shall be held as transferred

- to and vested in thé trustee cesse)en

P
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- Paragraph 1

o
o

. " Paragraph 1

"~ 4B of Annex I.

=3
‘Title VIII. ~ Fingl Provisions.
Article 76, - " - N

 Armex I, ‘ o : B _
‘Uniform Article 4. Peiriods of relation-back and actions to set . -

- ~aslde frauds on creditors, o

e Scottish Banks would recommend that the United Kingdom reserves
the right, when introducing into her laws the provisions- of Annex I, not to
refer tc the date of suspension of payments, referred to in Uniform Article.

- Title VIII, o Fj.zié_l Provisions.':'
Article 76. - - ' '
Annex T,

| Unifom Article 5. Seb~off.

ﬂle-'Scott—ish\B_anks would recommend that the United Kingdom reserves the

right to retain in her own law, in respect of  bankrupicies declared in her -

omn territory and to such extent as ghe Shall decide, the xight of set-off inm
the case of the contingent debts referred to in Unifomm Article 5 (3) ot

. hrmex T,

PROTOCOL,

CArticlet.

The Scottish Banks would recommend ‘that, in accordarice with Article 1 (1)

of the Convention, the Convention, in S¢otland, shall apply only o -

sequestrations and liquidations. and not to Judicial Factories, Trust Deeds or
other informal winding up'arrangements._ o Ce o : :

“Artiele VI

. The Scottish Bank_s ﬁould ‘recommend that the gazetting ;prdvided for by
Article 25 (3) of the Convention shall appeary in Scotland, in "The FMlinburgh
Gazette", I . - T o o

Foab



Article IX.

. Mie Scétiish Banks would recommend that, in accordance with Article 30
of the Convention, proofs and disputes of debts shall be submitted, in

Liquidators (in a liquidation).

‘Seotland, to the Trustee (in a sequestration) and to the Liquidator or

Maxoh 1974,

- -
i,
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One, S S ¢

_ I refer to ocur telephone comversation of 5 May when we
discussed Article 30 of the DEC Bankruptcey Convention.  You.
-counfirm qd my impressiocn that the Cork Committee would prefer,

on the whole, te have a standard form of creditoer's claim, if

“that could be daviesd and agreed.

On w“ﬁons;derﬂnﬂ this maiter, I am more firmly persuaded
that this would be of advantage. A simple informal writing is
only %oc 1ikely'to omit essential information as to whether
part of Uhe debt u&s already been paid or compensated and as
£o wheiher l.ore is any QEuLTlﬁj or where there are co-obligants.
This wmatter was considered some time ago in an internal context
by our Bankruptey Team and I enclose a m1=ute by lr Lewis which -

- recompends the adoption of a style proposed by tha Institute of

Vn artersed Accountanzs in Scotland wnich was accepied by the Law

Society. It would be of great assistance if I couvid have your
Department's comments on this style both in a United A;ﬂadom
confext and in an EEC context. I would be egqually glad to nave
the ceomuents of my colleagues on the Cork uommlttbe.
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' OTRTIFICATES

-t R o L

'ﬁﬁ ?ﬂra. AO of Memo. Fo. 16 %is Vorkins Par gldggltfwiﬁh'the'affiﬂavit-

_nrOPedure g [ollowg:- "We coxeider that the nresen

a new Zerlruntey Aot. "The new statutory form.

qf cl im which we rropose should replace'the vresent affidavit and

*;clalm,wouiﬁ be in the Tarn eupgected hy.xhe L.")ocie+<_of Sco

~ It 'would take the form of 2 certificnte s 4o the verscit

e ereditor and W)LWJ rot reouire to he signed on

I T ' . - ) s L
‘QQath.l The new gtatuie shouiﬂ.a}so provide thet the nmaking of =

'fal se statdnent in a eloin would

a

L2 n punishsble offence. In view .

e B emey ey gl e Ly BT - :
EEB Por Shie aboliddon of the oath, sschions 27 and

&
-t
T
=
&

_ﬁct will hecome sup rflubus ond should be regpes

that Qectﬂon 24 should be emended by substitutin

certificate sc to the verzeity of the debt cloimed by

A — -~ - - 4ot L o A K
coth conteined 3 a0t section,

Among the suggestions rede in the Tenort which were nerti CuL rlv

Q
re

fpommmnﬁrd by the I A wee tqe

statutory ren d’“““eutu for o oworn
v oe o aftfi > 1 pointed ont thot this is . algo one of the.

Tank rw“*cv Convention.

4 . B} ) . L. : ) : . R . N
See annexation hereto for Claim Certificate. S R
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The only comments which were received on ok

Jinfavour of the Working Porty's prozose
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AT -t At i e 2 S L i

e Bankrupt s name,
-designation and '
*address

(2, Greditor's full
iname, designation
end address . :

3 Amount of c1aim:
:in words not figures,

.7 held for the debt add =
: "except" and give par-.
- ticulars including
your valuation of each
- security. 1 there are
other obligants give
their names and addr-
-, €s85es8. Fach security
i must be professionally
i.valued and the valua-
: tion should be lodged
with the claim.

5« If creditor is s
partnershlp sign the
Pirm's Trading Title
+5. and add 'By'" A.B.
‘Partner in sgid firm. .
If ereditor is a limi-
- ted company then the

+G certificate must be

¢ signed by a director,.
secretary or duly
'+ "authorised offlcer,
Y- the elaim must be
the Common Seal or _
under the hand of some
official duly author-
“ised in that behalf and
~the fact that the
of'ficer is so suthori-
i sgd must be so stated.

I/We hereby certlfJ that on
197 s the date of the Bankruptcy cf

4. IF any security is |

nder_

CLAIN IN_BANKRUP J.CY

.1

there was and still is dwing toz‘

_thé sum éfj‘.

in éécordénce wlth the annexed'or
attached detailed statement. which 1/

~have signed as relative hereto.

I/Vie further certify that no part of said
sum has been paid or compensated and
that no security is held for the same,

- and there are no obligants bound for N

the Deburother than ghe said dankrupt

\And I/me claim to vote and rank in

the said bankruptey in terms of this
certificate conscientiously bellev1ng
the same to be true.

Dated =zt

day of 197 .

L I R R I N N N R Y]
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S e et AV

this .-lc-a;-qi--;.

'of wandator;

'SIR,

PR 3SR RS -

.'ﬂﬂ‘o‘.‘t-....‘."

“161& und ex

: deszﬁnpg in th
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E.E.C. PRELIMI INARY DRAFT CONVENTION ON B&!AﬂU CY

COMMENTS ON THE CONSUL”nLIVP PAPER I55UED BY
THE DEPARTMENT OF TRADE AUVISORY COMMITTEE FROM
. THE FROFES3ICNAL BUSINES3 COMIITTEER OF

'THE CITY OF LONDON SOLICITORS COMPANY

In thé Consultative Paper the Committee have
invited comments and advice fromlinterested part‘u)
on a number of matters arising. In view of th
shdrtness of time available, we have cor f1neu our
observations to matters which appear to us. to be of
pﬂ“t¢cu1aL direct concern to the memh ers of the Company

and cllenus,

¥We heve adopted the abbreviations used in the

Consultative Faper (page 5).

C.P, Par, 2.2

It seems to us that C. should arply *o the estates of
insolvent deceased debtors, it seems tc us +o be
illogical that the position of creditors should be

affected_by the death of the debtor,

CePe Par, 2.3,

We point out that at present trust ees under deeﬂf of
arrangement and receivers under debenﬁures do not have

the powers of liquidators to attack PaSb trensactions

L

*+

ett.; it seems Lo us *that there is nO reason Wiy <he

=

powers of such persons should be extended by the

Lonventien, It seems to us hest to leove well aleone

in this respect and t0 leave the enf orceﬂen G

¥y
4
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not enforceable by a trustes or receiver to a liguidator




C.P. Par, 2.4
A. It seems to us that the Convention should certainly
apply to creditors! voluntary liquidations, it seems to

us that it would be a recipe for chaos unless the

14
14

Convention involves both compulsory winding-ups and
creditors! Volﬁntarﬁ winding—upé, indeed it would not

seém likely that creditors would often vote for voluntary
winding-up if'thé'liquidator did not have the powers which
he would have under the Convention. We wouid suggest
Section 288 of the 1948.Act be amended to provide that on
the calling of a meeting of creditors undér that Section
the liquidation should be deemed to become a creditors!

voluntary liguidation.

B. It seems to us that the Registrar of the Company's
Court might be empowered to méﬁe an order.declaring that
the Company is in creditors! ?oluntary winding-up ostcd
certifying the appointment of fhe liquidator on an ex
party application by the liquidator. Ve feel it is
unneceésary that such an application is Bedws made in
cases where there are no_aSsets br‘creditors outside the

Jurisdiction of the English Courtso

c.p, Par, 2.10

We agree with the doubts expressed by the Advisory Committee
and would plead for the Convention to be limited in its

application to the European members of E.E.C.

C,P., Par, 3.9

it seems to us that the "centre of administrafion":should

prove a satisfactory concept in principle eicepﬁjin the czse
of individual debtors who are‘hot engaged in business. in
such cases we suggest that the last knbwn place of residence

should be substituted.

I
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C.P, Par. 3.10 ' L

We agree that it would be preferable that the presumption

that the centre of administration of a company 1S its

registered office should be transformed into an absolute

rule thereby removing one source of doubt and confusmon.
The same would no doubt apply to registered offlces of firms

in countries where firms do have registered offlces,

‘con51deratlon mlght per haps be given to an amendment to

' the Registration of Business Names Act to prev;de that the

Principal Place of Business registered under that Act should
be considered to be the registered office of a firm or person

registered under that'Act.

C.P. Par. 3.1}

'We agree with the view that the Court should have no great

difficulty in determining the existence of "establishment".

Nevertheless we are inclined to suggest that Article 4 of the

Convention may be superfluous (see Art. 5)

C.P., Par. 3.12

Tt seems to us that the situation propounded 1s not a

satisfactory one, it would be preferable in thp circumstances
mentioned that the assets in the state in which 1s the
central administration should be free from attaCﬁ by

creditors in other contracting states

¢, P, Par. 5.20

We are of the opinion that it would be essential that with
regard to immovable property the Coﬁrté'of the situs should

continue to have exclusive Jurisdiction.

c.P. Par. 3. 22

It appears to us that in the case of avoidance of transacblono

under the unlforn law the matter should be determlned by the

ORI SN
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Courts of the state in which fhe transaction took place

or the state governing its proper law and not by the Court

| : t
of Bankruptcy. Jurisdiction in any other situationfseems

to us puts third parties in an impossible position.

¢.P. Par. 3.25

‘Here again it seems to us that the question of validity of

a transaction should be decided by the Courts of the place

where the transaction took place or of its proper law.

C.P. Par, 4.3

. It does not seem to us reasonable that the person company

or firm should escape from proceedings in the circumstances

‘mentioned although the prospect of this happening would be

iﬁ seems To us substantially.reduced if the propcéallwith
regard to registered office is accepted. We'suggest theat
perhaps Article 5 of the Convention might be enlarged %o
include cases where under the law of the centre'of'

administration no bankruptcy proceedings can be taken.

¢c.P. Par. 4.8

| It seems to us that Article 24 should not apply to applica«

tions based upon events subsequent to the bankruptcy. On

this basis the period of ....31 days seems to us not
unreasonable but we consider that the competent Court

should have power to extend that time.

C.P, Par, 4,12

Qur opinion is that publication in a paper not read by those

concerned is useless and there is'a real danger of loss to
U,K. creditors if they are unaware of pankruptcy proceedings
abread. We suggest that any bankrﬁptcy or liquidétion

affecting more than one country should be advertised also

in a1l countries affected.,
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C,.P. Par. 4.13

We favour a formalised procedure. - -

C.P. Par. 4.21

We feel that this is a matter for the law of the state of

the bankruptcy.

C.P, Par, 4.22

We agree that the bankruptey in any of the EE.C states
should lead to the same disgualifications in England as a

bankruptcy here.

c.P., Par. 4.28

¥e favour a solution giving the Court where an action 1is

pending, a discretionary power to stay the actiomn.

C.P. Par. £.29

We agree with the'Committee's view

¢.P. Par. 4,30

We agree with the Committee's suggestion as to relatihg back
of bankruptcy so as to cut down meaéufes of enforcement
against the bankrupt's property effected during a spécified.
period before fhe date of the bankruptcy. 1t seems to us
yeasonable that a creditor under an execution which has been
completed but set aside under the Convention as amended

should be entitled.fo retain his costs against the liquidator.

C,P. Par, 4.35 and 4,35

We do not consider tnat these matte:s‘should be governed by

the law of the state of the bankruptcy.

¢.P. Par. 4.40 to 4.45

Tt seems to us that Articles 36 to 39 of C. as drafted are

likely to lead to very considerable cenfusion of third -

e



relating to immovable property should be governed by the

of contract to be determined in accordance with the laws of"

"6f'~w;um o

ey e

parties and it would be preferabie that (a) all contracts

lex situs and (b) that the effect of the bankruptcy on

8ll other contracts should be determined by the prover laws

state in which the bankruptcy commences.

C.P, Par. 4.48

- It seems to us that it would be preferable that the

interpretation of Article 76 of the Convention should be

that set out in Para 4,47 of CLP.

C.P, Par. 4.54

It seems to us that the suggested qualification is a wise

one,

C,P, Par. 4,55

It seems to us that in all cases the trustee or liguidator
should have power to appoint a delegate trusteerof
1iquidatorlin any_contracﬁﬁstate in which there may be
assets of debts of the bankrupt. 'If he could not do.so,
it seems to us that great difficulties migh£ arise for the

liquidator in the state of the bankruptcy.

C.P. Par. 4.58

We agree with the Committee's preliminary view.

C.P. Par. 5.10

The considerable preference claimed by the Revenue

Authorities in the case of bankruptcy'raises fundamental
problems because_in practice it resultslin available assets
not infrequently being absorbed by fiscal claims. This
may not be the place to argue for a change and there may

be no present alternative to accepting the position,
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C.P., Par. 5,12

The proposal that foreign revenue au+hor1t1es can ﬁnk

claims is a fundamental change with far-reaching

consequences. 1t may result in very difficult problems

for legal advisers, accountants énd others, who can hardly
be éxpected to give opinions on such points. We would
favour a solution that fiscal claims could only be |
enforced against assets situate in the country of the

claiming authority.

C.P, Par, 5.12 to 5.17

It seems to us that the proposals contained in the Convention

‘which deal with preferential debt are unnecessarily

complicated, perhaps not quite fair to unsecured creditors

and might cause the ligquidator a great deal of trouble.

We agree that the suggestion contained in 5.17 of C.P. would

be a considerable improvement.

C.P., Par. 6.h.

"1t seems to us essentlal that protection should be given to

any JnleluUal who acts in accoraaﬁce with a auOﬁment or

order of his own state

C.P. Pér; 6.13

It seems to us that the general principle embodied in

Article 62 of the Convention is acceptable.

CGPI Par' 6@1&;

We agree with the view expressed by the Committee

c.P. Par, 6.15

We agree that the Text of Article 63 is confusing and reguires

improvement. It appears to us that the grounds of challenge

are tdo 1imited and it would be preferable to bring them

e bR n e dms b
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into line with Section 4 of the Foreign Judgments

(Reciprocal Enforcements) Act 1933.

C.P, Par. 6.16

- We consider that the time should be at least doubled.

C.P. Par. 7.4

It seems to us preferable that Articles 3-6 of U.L, should

apply only where there are bankruptcy proceedings.

C.P. Par, 7.7

We do not consider that any person should be declarsd
bankrupt until a claim has been established in a Court of

Law and he has failed to meet it.

C.P. Par. 7.9

We agree that U.L. Article 1 is much too vague and must be

made more specific,

- C.P., Par. 7.10

It seems to us that U.L. Articlé 1 (2) should stand.

C.P. Par., 7.11

: it seems to us that Article 1 when clafified should be

included in English law particularly bearing in mind that

_ the.decisions of the Courts over a number of years have

made it very difficult 1ndeed to establish liability under
Sectlon 332 of the 1948 Act Wthh seems to us tnerefore

to be in need of amendment in any event

C.P. Par, T.14
We consider that in Article & (A) of U.L. the period should

be two years.

C.P, Par.7.15

We agree with the view expressed by the Committee and
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, consider it eésential that there should be unification cf_

~the periods for relation back.

C.P. Par. 7.16

e

We agree that it is essential that there should be a uﬁifd?h

definition of cessation of payments.

'C.P. Par. 7.17

We should have thought that U.L. Article 4(F) is acceptable

. . . . - o -
. . - 1 o, g - s 3a i e Ao - 5 -
whishfauonesa e I L R A Cad iy S e e il

Headz,

Copo Pal". 7.23

In our opinion the proposed definition of "cessation of

paYments" is acceptablef

C.P, Par. 7.29

We agree in. general with the basis of U.L. Article 4(a)

but are not happy with the expression "in fulfilment of a
moral obligation", It seems to us this requires a more
concise definition,. Consideration shduld aléo be given to
the question of the payments made under orders of Divorce or

other Family Courts.

C,P, Par. 7.30

~We should have thought that something on the lines of U.L.
Art. 4(B)(1)(a) might be acceptable,

C.P. Par, 7.31-7.32

It seems to us to be illogical that uﬁder U.L. Aft.h(%}(l)(b)
payment by cheque would be good_fof purpoSes mentioned but

then in similar circumsténces a giving of a security would be
&igiggt under U.L, Art.Q(B)(Zj. The giving of.security or |
payment by chéque orfﬁggﬁsual means should only.be invalid if
made—withlintention to prefer or under the 1948 Act, Section 322

22,
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C.P, Par. 7.34

We agree with the view of the Committee.

CfP. Par. 7.37

We agree that U.L. Art.4(D) is not acceptable in its
present form and should lay down guidance lines if it is

" to stand.

C.P. Par. 7.39

It seems to us that there should be retained the ri&ﬂ%'to

set aside (a) any transaction with intent to defraud

creditors and (b) anyfﬁfoper disposition of the property
Lﬂ C cn-/’o P.CL‘[ e

of a Company. It might perhaps be useful to e%¥%mmﬂhmm

eacii something equivalent to the 10 year perloa of Section

42 of the Bankruptcy Act 1914,

c.pP, Par, 7.41

We agree strongly with the Committee's view.

General

If the Unlted Klngdom remains in the E.E.C, it seens
to us that it is beneficial that the attempt should te made_
to harmonise the insolvency laws of the various countries
concerned and it seems to us that this aim will be destroyed
if substantial reservations by any country are permitted.
It is apprebiated that this wili mean alterations in the law
relating to insolveﬁcy in the_United Kingdom in the case of
domestic as well as internatipnal.insolveﬁcies and it is
considered that this must be accepted providing it can be
done wlthout serlously waakenlnﬂ the pOSLtlon of the
creditors, - It is con31dered however that better protectlon
must be giﬁen to third partlesmﬁo-deal innocently with the
bankrupt person, firm or companyén It is also considered

important that the 1awrshou1d not be tipped so heavily in
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18th April 1975

T<H. Traylor, Esqe.,

Secretary to ths Advisary Comm;ttee,'
Depzartment of Trade,

Insolvency Division,

2=~14 Bunhill Row,

London, EC1Y SLL.

Daar fir Traylor,

‘We now submit our views on the draft Convention on "“Bankruptcy, M1nd1ng-up,

etc.".

" Would you pleass take the following views into considerationi-

Preambls

(1)

()

(3)

We have considered the Convention both in relation to its
application to companies, firms and individuals trading

as insurance broksrs and to their clients (pollcyhulders
and rslnsurers)

e hava daone so on the basis that Articles 18 and 19 will

remain unchanged and that the law of the country of the
centre of administration of the debtor will govern zl1

- proceadings and applicable law.

Yie do not feel that the draft is sufficiently clear in one
important respect. In consequence a problem recurred
constantly in relation to the two bases of cons1derat10n
we adopted.

' We were unceriain what is intended where an insolvent

company is a subsidiary and the parent is itsslf not
insolvent or the parent is insolvent but a subsidiary
is not. . :

Permutations which further confuse the matter ara that

“parents and subsidiaries may be in different couniries

and/br they may be involved in diffesrent types of

-undertaking within a conglomarate Qroupe.

It cculd occur that within such & group some "undartaalngs“
are exsmpted and others not.

AT
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It was assumed that sach company (being a separate legal
entity with its ouwn specific “centre of administration")
would be treated individually. Further, this individusal
‘application of the Convention provisions would proceed

even if other companies in the same. group are also insolvent..

‘Reinsurance Companies

We are of the view that having regard for the confusion that will
otherwvise result in the U.K. the inclusion of reinsurance
undertakings should he limited. Only those cases where such
undertakings are not suhgect to other specific law relating to
m1nd1ng-up proceedings shauld be affected..

In the U, Ke the majority of insurance companiss underurite both

- direct and reinsurance business.

Non-Contracting States

We are not certain what the position would be if a jurisdiction’

of a non-contracting state maintained proceedings 1rrespect1ve
of Article 6.

Applicable Law

Article 18

Arising from the general . quesﬁion of the treatment of corporate

entities, we feel it to be unclear whether in the event that
iocal law is applied to assets, a local liguidation (bankruptey)
could occur with assets being applied entirely locally to the
detriment of ecreditors in other E.E.C. countries.

The same point is felt to arise in regard to the ssizure of assets
in satisfaction of debts. '

Moveable and Immoveable Property

. Article 21

The distinction made in the Article between immoveable and moveable
property is not in our opinion clear; the difference between the
two forms of property is fine, and in practice without definition
the reasons for making the distinction will not easily be grasped.

Aduertiséments

Article 25

Whilst the use of gazetting as a means of announcing liquidation
proceedings is seen to be a simple practical course even if of
doubtful valus, it is felt that a system of circulation of
information on the liquidation to all creditors should alsp be
requ1red.

Contracts of Sale

Article 38

The view implied in clause 4.43 of the Consultative Note that the
establishment of special choice of law rules to come into operation
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only upon bankruptcy of one of the parties to a contract could be
undesirable is supported. It is preferred that the application

of law should be consistent throughout the life of the contract
cancerned. :

Further, it is not clear whether "contracts for sale" 1ncludss
both tangible and intangible goods (services).

Preferential and Secured Creditors

Article 40

The proposals relative to preferential and secured creditors
should include unpaid insurance premiums on the grounds that the

- assets protected by the insurances would be in jeopardy if the

premiums Tor the insurance protection are not paid.

The Uniform Law

The proposed extension of the bankruptecy of a firm or company to -
the persons directing or managing the firms or companies and the
method of putting these persons into bankruptcy is felt to bs a -
serious deterrent to the future progression of staff to positions
of respeonsibility.

Examples have occurred of such a deterrent working in practice ln
countries whers this principle of law alrsady exists.

The provision in the Uniform Law for the maintenance of rlghts of
set-off is welcomed. :

Yours truly,

Y2

f;f.'Secretary

R
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- BEC Bapkrupicy Counvention Adviscry Commitbes

“Your ref: _ - Ourrei: PAB/MD | ' Date:7th Jarmary 1975

Dear Bir,

re: Consultative Paper
739 Paulian Acltion
guestion (b} "Modification"

We would suggest to the Committec that the present
Bnglish Law which places ovus of proof on the creditor
should be amendsd,
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The Scots Act and Article 1167 of the French Civil Code
provide the seller witk a much less emerous iask,

Wherever Court Aciioun, whether brought for Fraud or

Insolvencies ayrz involved, we should like 1o see clear ' T ow
provision being made for actien to be bromght by +the

Credit Insurer where it is clear that

that organisation
does have ap imlerest in receveries, .
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Yours Ffaithfully,

f//’(,é:},ﬁ::}
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P.A, Davson

Hanaging Director
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