FIRST DRAFT NB. The paragraphs will be re-numbered when

the Report is collated.

JURISDICTION TO DECLARE THE DEBTOR BANKRUDT

- Introduction

Only in this way could they give effoct to the principie of unily

2. The jurisdictional provi

. be linked to the place where the debtor's business or affairs

i. | Though Article 220 of the EEC Treé.i:y contempiates only the
recognition of Jhacmen*'s the Commltiee of Experis which
drafted the European Ban}:ruptcy Convention econcluded ! that
it was necessary to prescribe, not only rules of recoguition,
but rules to regulate the assumption of jurisdiction in
bankrupicy by the courts of Member-sm’ces. Such rules,
they ‘ccnsidereds' were required both to prevent the risk of
concurrent bankruptcies and the continued use by Member
tates of suc‘n‘exorbita*lt"rulm of jurisdictim as those in

A“tlcles 14 and 15 of the Civil Coaes of France and Luvemboure

o>
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—of bankruptey within the Commu ities. The Report, however ,

- stresses that the relevant provisions of the Converntion are

not intended to prescribe internal rules for the assumpiion

of jurisdiction by couris in Member States, bui rather to

delimit the jurisdicticn of the Member States themselves.
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view that bankruptcy is designed to protect eredifors and ahould

are principally sdministeved. Ifor this 3 ‘easci Article 1

declares that the mereni on is to ap nly Mirrespective of the
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iact applies irrespective of tne fieb or's d0m1cﬂe whether in the sense

of the law of the Un 1“sed Km’rdom or in that of the law of the other Membﬂr
Stateo of the EEC. ‘

Existing British Rules

3. To assess the effect of its jurisdictional provisions, the Couvention
has to be examined in relation to present British rules for jurisdiction
in proceedings for the liquidation of companies, bankruptcy and in Scotland,

sequestration.

Liguidations _ F

4, The jurisdictional fules for the liguidation of companies;are common |
to England, Scotland and Northern Ireland and need only to be summarised
for ease of reference. English, Scottish and Northern Irish courts have
jurisdictiori to wind-up companies registered in Ergland, -Seotland and
Northern Ireland respectively (1948 A.Ci';, '8s.218 and 220; 1360 Act, s.209).

- They alsé have jurisdiction to wind-up unregistered companies, including
foreign compames and dissolved forelﬂrn companies (1948 Act, $5.3586, 359
 and 400; 1960 Act, £5.348 and 348). It is thought that such companies must
have carried on business in this country; but it has been held .that_ a company
not h:wing a place of business in this country cound be wound Lip, provided
there were assets w1th1n the jurisdiction to administer and persons ullbjCCt

or submlttmg to the Jurlsdlctlon who c¢laim to be creoltors &g te Lompa.ny

5. Far the purpose of allocating business between Engllsn and Scottlsh__ _

courts, a company's principal place of business is assimilated to itz place
of registration (1948 Act, s.399). Under Section 349(2) of the 1960 Act

| the principal place of business in Northern Jreland of an unremstered

comnany is deemed to be the reglstered office of the company. By

referring to its place of business, there is an implication that the concern

must be a trading company and orders have been refused agairs t clubs

and other institutions not established for gain. On the other hand Friendly

Societies, whether registered under the Friendly Society Acts or |

unregistered, Trustee Savings Banks and Building Societies may be wound-up.



T mrire

Bahkruptcieé o

(_)__Eligl_am_d

6. Two conditions must be o&tlsfled before an English court can

;eXercise jurisdiction over a person: first, the person must have .

committed an "act of bankruptey" and secondly he must he a
"debtor" as defined by the BA 1914, The facts, each of which

‘constitutes an act of bankruptey,are also listed in that statute

and some of them comprise acts.which can occur in a foreign

~ country.

. 7. Compliance with these two requirements is sufficient where

the debtor presents his own petition, and jurisdiction depends
on the debtor's presence,residence or part1c1pat10n in business

in England, not on his nationality or domicile.

_8. Additional requlrements must be satl sfied where a petition -
is presented by a creditor. .4{1)(a) of the 1914 Act prov rides

‘that a creditor shall not be e’ltnled to present a bankruptcy petition

- unless the debtor is ao*mclled m England, cr wmhn ihe last year

n~

has ordinarily resmea or had a ctweumg ncuse or place of

business in England, or has carried on business in England .
personally or by means of an agent or manager, or is, or within

the last year has been, a member of a firm or partnership which

‘has carried on business in Engiand by means of a partner, agent

or manager. This section specifically excludes persons domiciled
in Scotland or Northern Ireland or a firm or partnership having
its principal place of business in Scoiland or Rorthern Ireland

even though a business inay have been carried on in Englana.

9, Thus.-,. in the case of a crec‘iitor's petitiron, it is necessary
for a creditor, to first ensure that the person is a "debtor"
~ within the meaning of the Act and then have regard to the adgitional -

 qualifications of s.4(1}{d). On the other hand, when a dé tor

himself presents a bankruptcy petition, that is in itself an act
of bankrupicy, and nothing more is required to found jurisdictidn :

than that the person is 2 1debtor® within the. meaning of s.1(2).




- 190, Provided these conditions have been satisfied, the

English court is not deprived of jurisdiction merely because
similar proceedings have been opened in another country, - -

but jurisdiction has been refused where proceedings had been

- started a,broad and there were no assets in England.

11.  With regard to the administration of a deceased

insolvent's estate the grounds upon which jurisdiction may

be founded are identical to those required for the hearing

of a creditor's petition in bankruptey.

" Northern Ireland

11A.

The jurisdiction of the Northern Ireland High Court to

- adjudicate a debtor bankrupt is not preciéely defined by

statute, aithough, by section 31 of the 1857 Act (as
amended by section 17 of the 1872 Act) this Court has
exclusive jurisdiction over a debtor if he‘ resides or
carries on business exc}.uSively_in Northern Ireland.

It appears that the Court may only adjudicate bazﬂ{rupt

a debtor who is subject to the bankruptey law of Noi‘thern
Irelé,nd cither because he commits an act of bé.ﬁkruptcy

in Northern Ireland or, where he comumiis outside

- Northern Ireland an act of bankruptey which under

Northern Irish law is capable of being committed cut
of Northern Ireland, he is a British subject or, possibly,

is domiciled in Northern Ireland.



Sequestrations

12. The .ru'l.esr for jurisdiction in se'qu'estrations
under the Bankruptcy (Scotland) Act, 1913 differ from
the corresponding rules under 'the.Bankr,uptcy Act, 1914,
Certain "companies" which are not registered companies
under the 1948 Act may be sequestrated in Scotland
under the 1913 Act. Section 2 cof that Act provides that

the expressions 'debtor’, 'bankrupt' and tereditors’

shall apply to companies as well as individuals and

' ghall include zliens.  The same section declares that

'‘company’ shall include 'bodies corporate, politic or
collegiate, and partnerships' and that 'partners of a

company' shall include the members of such bodies.

13.  The 1814 Act expressly excludes from its operation
companies registered under the Companies Act’s. There is
no such express exclusion in Scotland, though the court
hascc{nciuﬁéc‘-p, ‘that the sequestration of such companies

under the 1613 Act is not incompetent [Standard Property

| Imf_estment' Co Ltd v.Dunhlane Hydropathic Co Ltd (1884)

19R.3287. However, itis not clear whether or not the court

would extend this prin;ciple to companies which it is

competént to wind up as unregistered companies under

" &.398 of the 1648 Act. I it were not prepared to do so,

the ground of jurisdiction set out in s.11(1)(B) of the

1913 Act Would apply; namely that within a year before the
presentation of the petition it carried on buSiness_ in
Scotland or a partner résided or had a dwelling house in
Scotland. |



e

14, | Thé_ sole requirement enabling a_-li-iring debtor to pr'esent

- his own ﬁeﬂtion ig that he is "subject to the jurisdiction of the
Supreme Court of Scotland. " This expression was formerly |
‘construed to mean that the debtoif Was either domiciled in Scotland,
- possessed é;n interest in imnioveable property there, or had

| continuously resided in Seotland for 'forty days. Since 1905,
however, domlclle has been re]e(‘ted as a general ground of
urxschctlon in persopal actions but the two remaining grounds
subsist.

i5. When the petition is presented by a creditor, the debtor
must not merely be "subjeét to the jurisdiction of the Supreme
Courts of Scotland " but have "within a year before the date

of the presentation of the peti.tioﬁ resided or had a dwelling
house, or a place of business in Scotland" (1913 Aet, s. 11(1)(B)Y.
i6. In petitions for the sequestration of the estates of 2
deceased débt_or, the latter must have 'been "subiéct to the
jurisdiction of the Supreme Couris of Sf‘o Tand'" at the date of

Lis death (1618 Act, ss.11(2)).

Cenire of Administration

17, The Convention makes the debtor's tentre of administration'
the fundaméntal_ criterion of jurisdiction, defining it as being the
place where he usually administers his main interests. The
eificial report 'whic_h accompanies thé Convention suggests that |
this new cr_itericn has the dual advantage of defining the permanent
and unquestionabie seét of {he debtor's economic activities whilst

at the same time rcSpﬂctmO" the internal rules of Member States.

i ' o
“See Anton, Private International Law, p. 432




i8. The "(.'.ommittee which grafted the Ban.kruptcy Conventicn

. examined the traditional crlterla of Jur1sd1ct10n adopted in the

original six Member States. They noted differences in the
characterisation of these concepts, other than nationality,
and the doubtful relevance of the debtor"s‘nationality and
domicile to the question where his business affairs should be

wound up, They decided, therefore to introduce as the

~ principal basm of a State's jurlsdlctlondl capacity the C‘“li.eI‘lOIl

- of the debtor’s business seat: that is, the centre of his eConomlc

ctivities..

19, The Convention adopts as a subsidiary criterion of a

State's jurisdictional competence the concept of an mestablishment",

This, again, is a novel concept in United Kingdom law. It is not
defined in the Convention, but the Report indicates that it must be
understood to refer to "secondary business premises, agenecy or

branch withoul independent legal personality.”

20, The primary rule is Article 3 which provides that, "where

- the centre of administration of the debtor is situated in one of the

Contracting States, the courts of that State shall have exclusive
jur_isedict_ion.to declare the debtor bankrupt". In the case of a
company, it is provided by Article 3(2) that its registered office
is presurned to be the centre of administration until the contr ary
is preved These provisions are supplemented by Article 15,{1),“
W’thh reqmres the courts of all other Contracting States to
decline jurisdiction in favour of a court having jurisdiction in
terms of Article 3. |

21. Where the debior has no centre of adm.inist_ration ina
Contracting S"iate, Article 4 provides that the courts of any
Contracting State in which the debtor has an "establishment"
shall ha.ve ]urisdlctlon to declare the debtor bankrupt. This

is clearly not an exclusive jurisdiction, for the same enterprise :

may have business premlses in several Coniracting States.



22. Where the debtor ﬁas neither ‘ns cenfre of admlmstratlon

| nor an establishment in any Contractmg S‘tate, Article b prov1des

that the courts of any Contracting State whose law permits them
to declare the debtor bankrupt shall have jurisdiction for the

purposes of the Conventmn ~Sucha declaratmn of bankruptcy

also falls to be recogmoed in other Member S*ates and precludes

a similar declaratmn in those States.

- 23. The practlcal effect of these rules is;-

{a) I a deotor whether a natural or a legal person, has
his centre of administration in a Member State the
courts of that- State will have exclusive jurisdiction
to pronounce bankruptcy; to conducf the'bankrupt_cy
proceedings and to pronounce its closure. All |
courts of other Member Siates, mus't, if necessary

~of their own motion, declare themselves to be

without jurisdiction.

(b) 'If the debtor's centre of administration is situated
outside the ECC any Member State in which he has
an establishment will have jurisdiction, provided

its national law so allows.

(c) If the debtor has neither his centre of administration |
nor an establishment in any of the Member States,
jurisdiction will exist concurrently in all Membe x

States whose national law so allows.

24. We have recewed critical comments on the use of "centre
of administration' as the basic ground of jurisdiction in. the Convention.

References have been made fo the vagueness of the term ard that it
may give rise to complicated inquiries, particularly in the case of
enterprises carrying on business in more than one State. It has

also been suggested that creditors may be unaware, and have no

 means of ascertaining, where an individual debtor admmlster.:

his main mterests We have exammed and re Jected Several existing

conecepts, in rartlcular, domicile, plsce of busmeas and residence.

)




25.  We accept that t‘r_le concept does present difficulties: other
things being equal,_", grounds of jurisdiction should he susceptible
of ready ascertainment, since otherwise there is a risk of

substantive iss'ues being submerged in cosj;iy procedural debates.

In our view however, objections of a similar kind apply to

possible alternative concepts and we note -tfxat, at the stage of

recognition, the problém of uncertainty of definition does not
arise, because the Convention does-not allow the grounds on
which the original court assumed jurisdiction to be. challengg}c_i

. in the courts of other States.

25. The Couﬁcii of the Law Society of Scotland has strong
reservations about jurisdiction_referi‘ing either to a debtor's
céntre of administ ration or to his principal place of business.
The Council advocates that the courts of the Member State in
which the debtor has.his domicile, or possibly his usual
resicence, shouid have exclusive jurisdiction; in the case of
‘legal persons the situation of the registered office shhuld be

decisive.

27. - The fundamentsal criterion of jurisdictidn in the
European Judgments Convention is demicile and it might be
argued that the Bankruptcy Conventicn, as an ancillary to the
Judgments Convention, should follow suit. But the Judgments
Convention does nof &efine domiciie', and its official fe'po'rt |
Sngge_st_s that a defin_ition would tend to create confusion by
increaéing the number of internationally agreed definitions of
the term. Further, the Judgments Convention provides for a .
persons's domicile to be determined in accordance with the
national law of the State before whose wurts he is being sued.’
As Member States all have different definitions of domiile, this
.ﬁaeans that different applications of the Judgments Comw eﬁtion
are inevitable. In our view this would be unacceptable in the
Bankru‘pté:;} Convention where a greater (iegree of certainty of
icaction is required, both to assist creditors and to assist the

courts.
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28. A primary"é.im of bankruptcy proceedings is to make the
debtor's assets available to his creditors.  This indicates what is
probably a more practical objection to domicile in this context as a

debtor's domicile 'ma"y bear no relati_bn to the sifuation'of his property.

29. It has been suggested that more often tﬁa'n not, a debtor's -

centre of administration will coincide with his ﬁrincipal place of

- business and that the latfer term, being well understood; would be
preferable. But this is not a term which can be readily applied to private
persons and non-traders. Moreover there are differences in its
interpretation as between Member States,and in the UK at least, it

is possgible for a business _c'onc_ern to have several "principal® |

places of business. (For example, see s.399 of the 1948 Act).

30. We have been referred to the Report of the Conm ittee on
the European Judgments Convention, ﬁéhich suggests that a notion
similar to habitual residence would best guit the UK's interests
as a basic test for jurisdiction under that Convention. This concept
has been introduced into some recent statutes in this Court ry.

" More_'over, we understand that where the term "domicile" oceurs
in the French text of the Bankruptcy Convention, the exprassion
"habitual residence' will be used in the English text. However,
it is probable that a concept of residenée would not be acceptakle
to Member States having separate Civil and Comme rcial Codes,
particularly those States whose laws prohibit the bankrupting of
non-traders. '

31, It has been represented {o us that the definition of a centre

of administration gi\?en in Arﬁcle 3(2) is tbo vague, ziarii cularly

since it is 2 new term and intended to relate to both private

individuals and business concerns. Tt has been suggested that the
reference to firms having registered 'office_s is confusing and could
imply that all _firnis,' companies and lega_l'per.sons must have

registered offices. Firms required to 'fegistei' under the_'
‘Registration of Business Names Act, 1916 are reqﬁir—ed to régiste-r e
“a principal place of business hut this is not 'generally referred to

as a registered office. (However, see rule 284 of the Bankruptcy

- Rules, 1952 concerning the registered office of a limited partnership).

R ———



32. We coderstand that the question of é._n adequate defiriition has
been raised With the Council's Working' Group, which is COnsiderinO*

the mclusmn of a list of deflmtlons in ihe Protocol to the Convention.

In our view this is essential.

33. On balance, we propose t}*at the concept of a centre of
administration should remain the primary criterion for a State's
jurisdictional competency, but we wish to emphasise the necessity

for a compr ehensive definition. “Before reaching this decision -

our attention was drawn to the Convention on the Mutual Recogm’tlon _

of Compames and Legal Persons, signed by the original six -
Member States on 29 February 1968. That convention 2ccepts

that a company's registered office may be in a different State
from that of its ceniral management. The convention refers to

the séat of a company's central management as its "real registered

office', and Article § states:

"the real registered office of a company or_body corporate
shall meéin the place where its central administration is
established".

It seems to us that this coincides with the concept inthe Bankruptey
Convention and the expression "Centre of Administration™ is

: preferable.‘

34. Where the debtor is a company or firm there is a pres'ixinption
that its centre of administration is the place of its registered -
-office or registered place of business, | but this presumption may be
rebutted by evidence. Tt will still be open to the courts of Member
States to declare that the centre of administration of a2 company is
situated ih a State other than that of its registered office. ‘I't has
been suggested that this preSumption should be transformed into an
abs‘olute rule, as is the case in the proposed Statute for European
Companies, But, in our view there is some force in the argument
that a company s registeredoffice may not 'be the centre of its

business and economic activities.

~10-




35. We appreciate that the right to redargue the presumption '

admitted in Article 3(2) introduces an element of uncertainty,
and increases the possibility of delaying tactics being used.
But we can. See the force of the argument that, for example,
an English registered company havingskits main business
interests and the majority of its creditors in anothér Member
State, shoud be wound up in that-State. it should alsc be noted
that Article 220 of the EEC Treaty envisages a convention for
the transfer of the registered office from one country to
another., It would then be possible for an English company,
with all its business interests in this Country, to transfer

its registered office to another Member State. The right

to appeal against the presumption in Article 3(2) will ensure
that such a transier does not affect the location of any

subsequent liquidation proceedings.

. 36, However , we can see no valid reason why a debior
company should be allowed to rebut the presumption thﬁt

its registered office is its centre of administration. The
address of a company's registered office is required to -

be mentioned on all its business forms and letters and

it seems to us that this is impliedly, its centre of administration.

' We note that by section 8(4)(d) of the European Community Act,
1972 it is the address for service. ':We propose therefore '
that the right to rebut the presumption in Article 3(2) should

not be open to the debtor. o

“10A-
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3. We agree with the German delegati_oh's proposal that a
provision should be added to Article 3 to the effect that for the
administration of a deceased insolvent's eStaté, "debtor™ will
mean'the deceased" An additional advantage of this codicil will
be to make it quite c1ear that the Conventlon applies to such

administrations.

38. The Convention adopts as a é’ubsidiary criterion of
jurisdictional competence the concept of an “'establishment".
Although this is a novel concept in United Kingdoni law, we .
appfeciate that it is a weil khown criterion for jﬁrisdiction on

the Continent. It is not defined in the Convention, but the Report
indicates that it must be understood to refer to a "secondary
business premises, an-agency or a branch.‘" The use of the:
word "agency'' in the English translation of the Report.is.
unfortunate because, not only would if be unacceptable {for an

: _agency'as we understand it to be considered an establishment,

but the Report goes on to indicate,th_at'this_ is not intended.

39, To avoid any confusion which might arise through using |
the word "establishment'" in a multi-national context, we consider
that a definition should be included in thé list of definitions to be
- added to the Protocol., With this proviso we see no real difficulty

in a concept which follows logically from the main principle.

Exorbitant Jurisdiction

40,  We have given considerable thought to the question of
exorbitant j'urisdictions in conjunction with that afforded by Article 5.
We see that'_the problem has been recognised in relation to the
Judgments Convention. An Article has been included in that
Convention which enables Member States to agree with non-

Member States not to enforce against the latter's domiciliaries

or residents judgments based on excessive jurisdictions (Article 59).
The inadmiss-ible jurisdictions are listed in Artlcle 3(2) of the

Judgments Convention.

-11-



41, It has been Suggested to us that there are exorb1tan‘r

~ grounds of j jur 1sdlct1on in the bankruptcy laws of most Iv.:.ember

States but we c_io. not have specm‘c 1nfor_mat10n on thiz matter.
However, we note that the Netherlands 'delegation-in Brussels

advocated the exclusion of any exorbitant eifects from Article 5.

42.  We are satisfied that to base jurisdiction solely on the
location within the EEC of the debtor's centre of administration
or, in its absence, an establishment would leave an unacceptable
| gap. Article 5effectively closes'this gap. It does seem to us
- that in practice, the requirement to exercise jur-iSdictiaﬁ under
Article 5 wiil rarely arise. However, the UK could be subjected
to eriticism by a foreign State, if one of that State's nationals
was subjected tc a Community bankruptcy involving exorbitant
jurisdiction. We therefore draw atteﬁtion to what is essentially
a political matter and by a majority accept the require'men‘_t for
Article 5.

43. Artiéies 6,' 7 and 8 deal with cases where, within six
months of the commencement of the bankruptc y proceeding s,
the debtor has transferred his centre of administration or an
establishment to,anothei' couniry. In such cases jurisdiction
is conferred upon t_he courts of the Contracting Siate which,
but for the transfer, would have possessedi and, where the
transfer is to another Contracting State, concurrently upon -
the courts of that State. '

44, Article 6(2) deals with the position where the debtor
transfers his centre of administration or establishment after
having become subject {0 one of the analogous proceedings
listed in Article 1(b) of the Protocol. The court in which such -
proceedings have been opeﬁed retains jurisdiction to supervise
the course of the proceedmgs It also retains jurisdiction to
.rsubstltute a more severe Imeasure, such as bankruptcy uniess
and untl__]. a bankruptcy proceedmgs is opened in the State of
tran_sfefi, resuliing from new debts incurred after the approval

of the arrangement or composition in the State of origin.

-12-



45, We can see no objection to these tréﬁsfer rules which appear
to be necessary 1n view of the freedom. of estabhshment within the
EEC. However 1t does seem from comments made to us that Art1c1e
6(2) shculd be rearaited to avoid amb1gu1ty It also occurs to us
that Article 6(1), could, with advantage be amended to read
"....either the courts of the latter State or those of the State

where the centre of administration was previously situated....."

46.  Insofar as 4 'transfer between Member States is concerned
we consider that concurrent jurisdiction for a period of six months
is reasonable. It is our view that the periodshould be kept to a
minimum and we agree with the Report that creditors must be
vigilant in this matter. We suggest that the périod should run from
the date of the presentation of the petitiori in the United Kingdom' :
and we hope that it would run from similar, clearly identifiable

| dates in other Member States. ' |

47, With regard to Section 11 of'th'e Bankruptcy (Scotland) Act,
1913, a court in Scotland should decline jurisdiction in face of
notice that a debtor had transf erred his centre of administration
or Lstabhshment to another Member State more than six months

before the presentahop of a petition.

48, AsS regards a transfer to a non-Member State, it has been
suggested to ﬁs that the six months peried is too short. The Insitute of
Chartered Accountants of Scotland expressed the view that the period
of one year presently allowed in Scotland was barely édequate. This
view is supported by the Council of the Law Society of Scotland. We
can see ngo reason Why' jurisdictign should not bé retained for a yéar
where the debtor has left the Community and we Supp_ort this |

alternative proposal.

Non-'I‘radefé and Small Tradérs

49.  The declared object of the Convention is to secure uhiformity,
-and unity between Member States in bankruptcy matters and this is
plainly desirable if it can be achievéd._ A number of representations

have been made to us concerning the considerable difficulties which
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exist at present, in tracing_ and realising assets spread through a
number of diﬁerént countries. Steps taken to reduce such difficulties

' are to be welcomed.

50. However, there are fundamental differences of pri-nciple between
the rules of _baﬁkfuptcy law in Member States; which impose serious |
difficulties in devising a unified and uniform system. In Germany,
Holland ahd the United Kingdom bankrupicy proceedings may be taken
against all debtor.éf-'f In France, Belgium and_ Luxembourg non-traders
may not be made bankrupt and in Italy this prohibition is extended to
include small businesmen, _whose income is less than the faxable

minimun:,

51’.' A further anomaly exists at least in France where the term
"commercant' has a narrower and more technical meaning than
"trader'. It applies only to a person carrying on a business of a -
commercial character as his habitual profession and in his own name.
The directors and managers of companies therefore are not
"commercants'; neither is a farmei‘, and debts arising from dealings .
in land may be regarded ag civil and not commercial. French law
does allow the extension of the bankruptcy of a company to its
directors and managers (see Articles 11 and 12 and paragraphs

below) but even this provision is not straightforward because it

does not zpply in the three departments of Alsace-Lorraine.

22. Article ¢ provides for a possible shift of jurisdiction if a debtor |
vho is a non-trader has his cenire of administration in a country which
prchibits the bankruptey of a non-trader. This Article permits other

| Mer’nber States in which the debtor has an establishment (or, in the
absence of an establishment, where the -iaw of the State so permits)

to declare such debtors bankrupt. Where, under Article §, a
 bankruptey is declared in a Contracting State other than the State of

the centre of administration, that bankruptecy will be reCognised in

the Contracting States other than the State of the cenire of administration.

1s-
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-There it takes ne effect and such assets as the 'bankrupt may posseSs

in that State are not avallable io the 11qu1dator ‘It is presumed thet

- they may be attached by cred1tors in other Contractmg States in the

ordinary way-

5?;.  The rule in Article 9(2), that procerediings opened under

Article 9 jurisd.iction will not take effect in‘ the State in which the
debtor has his centre of admlmstrauon, could well deny the liquidator,
on behalf of the gencral body of credltors, ‘access to the main assets.
Creditors may take individual action a_gamst such assets of course,
but such action could produce unfairness as between creditors and .'
almost certainly would be detrimental to creditors in other Member
States.

ba. Some examples may serve to highlight the’apparent' illogicality

“in the rules:

(2) I 2 non-trader has his centre of administration in
England or failing a centre in the EEC, he has an
establishment in England, his bankruptcy ean be
pronounced in England and will be effectire.in all

. Member States.

(b) ¥ this debtor has his centre of administration in

¥rance, and an establishment in England his
bankruptcy can be pronounced in.England ahd will
be effective in the other Member States wit_h the

exception of France.

(c) If the same debtor has two establishments within
EEC territory, one in England and the other in
: Fr ance, his bankruptcy can only be adjudicated in

England but it will be effectwe in all Member

States including France (Artmles 9 and 56).

o 15-
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55, As may be 'éxp,ected in a countrjwhose laws do not distinguish
between traders and non-traders, we have received considerable
criticism of the fact that such distinction peréists in the Convention.
We have noted that Germany, supported by thé_' Nethérlands-,

proposed that th'e distinction should be eliminated, but the proposal

" was defeated by the other four orlgmal Member States. We
- '-understand that the Working Panel in Brussels intend to reconsider
‘the matter before submitting its final report to the Council of
 Ministers. At that time, of course, the Pahel will ke taking into

- consideration opinions expressed by the three new Member States

and in those circums"t_ances' the views expressed on behalf of the

U nltea Ix.mgaom could be dec 3sivc

586. Some of the criticism which we have received is to the effect
that the Convention does not go far enough in achieving uniformity.
To retain a dlstmctlon between traders and non-traders is a case

in point. It is apparent from the Report that the working party
which prepared the Convention acknowledged that unification, or

at least harmonisation of applicable national 1egislation's would
be ideal, but they realised that to achieve it would take a very long

time. We share this view.

57. After fuli discussion we have come to the conclusion that
the rights of certain Member States to distinguish between traders

and non-traders in their national laws should be respected and

indeed supported, in so far as the Bankruptcy Convention is

concerned. We can see no great advantage to be gained by taking
issue in this matter and in these circums*;a_nces the jurisdiction
afforded by Article 9 is necessary. It does occur to us, however,
that the scope of Article could, with advantage,' be extended to
include other lacunae in jurisdiction, in addition to those relating
to non-traders and small tr.ad:ers. - We suggest this could be

achieved by amending Article §(1) as falows:

~-16-
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"Where the courts of a C‘ontractihg Stafé]Which have jurisdictioh

" under Article 3 are unable to declare a'débtor bankrupt by reason

of their substantive law, the bankruptcy may be declared by the_

courts of one of the other Contracting States in the terms of

~ Articles 4 or 5 if the debtor has an estalﬁlishment in that State,

or, in the absence of an establishment, if the law of that State

s¢ permits. "

 Jurisdiction to-declare associated persons bankrupt

56, Articles 10 to 12 of the Convention provide that the courts

of a Contracting State in which a company or firm1 has been

declared bankrupt, have exclusive jurisdiction in the situzstions

specified in those Articles to declare bankrupt members of the

firm or persons who have directed or managed the company and may
' \neakion of Hoo . :

do 80 irrespective of “i;heLcen’ire of administration of the member or

other person. Article 10 permits such an assumption of jurisdiction

in cases where the member of 2 company or firm has unlimited

joint and séveral liability-for its debts. Articles 11 and 12 confer

jurisgiction in the circumstances set ouf in Articles 1 and 2 of the

Uniform Law respectively.

5G. In the first case, where a firm or company has_beén made
bankrupt and it is found that the person responsiblé acted as if

it was his personal business or pilféuéd personal gain under iis
cover, that person may also be de'cl-ared bankrupt and: inade liable
for all or part of the company's liabilities, provide& his actions
contributed to the company's insolvency. By virtue of Article 11,

the individual's bankruptcy will be dealt with by the courts of the

 State in which the company had been declared bankrupt,

2 e : s pr
The Uniform Law is considered in paragraphs
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0. Under the terms of the second uniform law, in conjunction with

Article 12, the courts of the State in which a firm or company has

been declared bankrupt, have exclusive jurisdiction to entertain

actions concerning any liability incurred through mismanagement

by those responsible for the management of the firm or company.

If such person is ordered to bear all or part of the company's

liabilities é,nq_f:ails to do so, the courts of that State have jurisdiction

to declare him"banhupt.-

61. The effect of those provisions is that in the bankruptcy of a
company 6r firm in another Member State, a director of the
company or partner of the firm may be declared banki‘upt by the
courts of that Member State, notwithstandiﬁg that his own centre

of administration is in England, Scotland or Northé'r Ireland. This
will entail, in general, the application of foreign law to mos_t' matters
concerned with the bankruptey including the conditions under which

it is effective against third pa,rties. 1 In dealing with Articles 11

and 12, the Report justifies the departure from the Conventicn's

- own jurisdictional principles as follows:

"Concern to ensure the good administration of justice made it
imperative to give jurisdiction, as far as possible to the court -

‘that had pronounced the bankruptcy of the company. "

62. The Report justifies the unifying Jaw of Articles i and 2 as being to
"avoid over-clever directors locating their personal centre of
administration in a couniry where they might consider they would

be sheltered from the consequences of their machinations." The

- Report reasons that the courts of the State in which the firm or

company has been made bankrupt will be in the best position to assess

- the true over-all position.

Yarticle 19,
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63. The provisions of Article 10 would be inapplicable to
partnerships-'-_without separate legai'existence, such as in England
and Wales. In Sco_tiand, it is perfectly eompetent for a Firm to
be made bankrupt though one or more oi_‘ its members may well
be solvent. A}.so, an unlimited compahy may be wound up in the
UK without ceiling into question the solvency of its contributories.
These circumstances would remain because Article 10 does not
change national .legislation in anyr-..way.l 1t follows that UK
citizens or companies would only ‘be in jeopardy if they W:e;'e
partners in a business failﬁre which was centred in anotﬁer
Member State. : - Anyone entering into such a partnership

would be foolkardy if he did not first of all eann e as to the posmble

‘consequences of a business failure.

64. Tt seems to us that the main difficulty with Article 10 is the
implicatien that the bankruptcy of members having unlimited

liability might be automatic. The Report does indicate that hefore

adjudication, an individual would be summoned to appear and given _

- an opportunity of preparing a defence. In our view this is not

sufficient; bankruptcy should only occur where the court has found
that the member is lable, bL.t ha,s failed to discharge the debts of

the firm or company.

65. We understand that the Working Panel in Brussels would be
sympatt 1et1c to an amendment such as that pr opoeed at the end of

the Iabt paragr aph it is our view that the amendment is vital to

“acceptance of Article 10.

66. It has been suggested to us that the bankruptcy of a partner or

.member arising under Articie 10 should be dealt with in the Siate

of his personal centre of administratidn. While we sympathise with

- this point of view, we do not consider that it is fundamental to

acceptance of Article 10. However, we return to consideration of

this matter below, in relation to Articles 11 and 12.

o AL

'1But see paragraphs concerning Article 13.




67, | We are concerned to find that an 'i'.mplication of automatic
bankruptey algo occurs in Article 1 of the Uniform Law. It seems
that Germany and Holland also object to this concept and their |

" delegations proposed that the court should ensure that all usual
conditions for the opening of bankruptey proceedings were met
before pronouncing an adjudication under Article 1 of the Uniform

Law.

68. In France, ai,'s.:soon as the Court fi'nds a director or manager'
responsible for the company's debts, it declares that person
bankrupt, without considering the questibn of his solvency. Indeed,
it is assumed that he would be incapable of settling the company's
debts.  The French reaction to the German-Dutch proposal was
‘that such an extension to the Uniform Law would unacceptably

slow down proceedings. They thought it preferable to stipulate
that national law would determine what additional requirements
were necessary. The present position is that Gérmany has made

a provisional reservation against the adoption of this article of

the Uniform Law into its own legislation,

69. The bankrupty of a person found liable under Axticle 1 of

. the Uniform Law could only be prlohou\nced in the UK following
failure tb pay 2 quantified debt, This zs also the case in Denmark.
We understand that Fré;nce, s{lpportéd by Belgium, Italy and
Luxembourg, is strongly averse to any such extension of the
Uniform Law. While we sympathise With this view 'Whi.ch_is
presumably based on problems which are inhei‘ent in those counfri_es,
we congider that the German-Dutch proposal must he strongly

supportéd,

-20-
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70. It has been suggeswo to us that the' jurisdiction a,fforded

by Article 11 should only permit the courts of the State in
which the company has been made bankrupt, to entertain actions
concerning any liability arising under Article 1 of the Uniform -

Law. The liquidator should be required fo pursue any resultant

- liability, if neeessary to bankruptey, in the forum of the person

concerned. This would accord Wlth the basic principles of the
Conventlon be falr to the debtor's prlvate creditors, Just to

the debtor and ensure th at the proper applicable law was" apphed
in the realisation of assets. Moreover, it should he remember ed
that the ”person” being adjudged liable under Article 1 coula be
a substantial holding company whose bankruptcy would be of
national concern. We find much to commend this proposal

and believe that it might enable Germany to withdraw its

reservations concerning Article 1,

71. It would appear likely that in most cases occurring under
Articie 1 of the Uniform Lawa problem should not arise,
because the centres of administration should all be in one

State. Where a person's centre of adlrlinistration was in
another State, his personal cre.ciitors would not be debarred
from taking' bankruptcy proceedings against him in that State,
provided their action preceded any aciion under Artlcle 11

What it amounts to, therefore, is that where a person is
manag ng or directing a firm or company in a Member State
other than that in which Iie has his own centre of administration,
he may be made bankrupt in e1tner State; but a bankruptey could

- only arise in the State where the business was conducted, if he

was found liable under Article 1 of the Uniform Law. Moreover,

all of his creditors would participate in which ever bankruptey

took precedence and was. therefore valid under the Convention.

In the 'circumstancc-s we . concade, thoacrh wz.th sSome reiuctance
that the ]llI‘lSdlCthﬂ a,fforded by Article 11 may be acceptea

provided a liability under Article 1 of the Uniform Law has been

- quantified and the person found lizble has failed to pay. 1

1 o
See remarks concerning Article 12 at paragr aph
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72. We é.éCept' the ﬁrovisions of Clause 1 to Article 12, which enable

the courts of the State where the company has been made bankrupt to
entertaiﬁ actions founded on the liahility incurred by its managers or
directors by virtue of their management. 'Fof the reasons given in
paragraph 70, we have some reservations about the second clause
which'giveé those courts exclusive jurisdiction to declare such persons
bankrupt, irrespective of the location of their own cenires of adminstration,
if they have failed to discharge that liability. We understand that the
principle chject (.)_f-Article 2 of the Uniform Law was to eng.?ig directors

and managers who were not in business m their own account, to be

R PN B Bl e et R R B

declared hankreupt in those States which prohibit the bankruptcy of
non-traders. Having made it possible under Article 2 to make such
persons bankrupt in any Member State, regardless of whether they
are in business on their own account, therewould not seem to be a

requirement for the exclusive jurisdiction afforded by Article 12(2).

3. We understand that this maiter has been referred to the Working
Group who have tentative ly agreed that Article 12(2) should be amended
s0 as to give jurisdiction to the Cou.rts of the State in which the pefson
has his own centre of administration. Forreasons similar tothose set

out _'11i paragraph 71, we would accept, albeit reluctantly, the jurisdiction
afforded by Article 12(2). However, we are pleased to hear of the

proposed amendment and we consider it should be supported.

' 74. ¥ the amendment to Article 12(2) is adopted, so that the general
rules of jurisdiction (Article 3 et seq) apply in the case of-'bankruptty
prgceedings arising from Article 2 of the Uniform Law, then we feel
that the exclusive jurisdiction given under Article 10 and in part'icular

" under Article.11 should be re-examined. It may be that some Mermber
States have strong reasons, of which we are unaware, for requiring
such exclusive jurisdiction. If this is not the case and it is simply
a matter of convenienée, then in our view it would be preferable if

‘the general rules of jurisdiction applied in all cases.
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'75. 1t is perhaps worth noting that if any or all of Articles 10,
11 and 12 were amended so as to leave the question of bankruptey
for the forum of the person concerned, the possibility of concurrent

actions with those of his private creditors would be avaed.

76. Articlets.li), 11 and 12 are complerriented by Articles 13 and
14. Article 13(1) deals with cases in which the law of tle State |
of the bankruptcy of the company or firm does not permit of the
. banki'uptcy of the persons referred.to. in Articles 10 and 11 (the
person might be a non-trader or the law of' the State of the
bankruptey m_ight'not permit of the declaration of the baﬁkrup‘tcy
of a person with liability for the debts of the édncern) and
provides that such persons "inay be declared bankrupt by the
courts of the Coﬁtracting States in accordance with the ruies of
jurisdiction in Articies 3-8". 11t has occurred to us that this
rule might be objectionable to those countries where a partnership
| has a separate legal existence and where the bankruptcy.- of such
a firm does not necessarily imply the bankruptcy of individual
partners. A strict interpretation of Article 13(1) would enable
a creditor of the partnership in zncther Member State to
bankrupt such partners. However, we have been assured by our

Scottish colleagues that the risk of this happening was acceptable.

7.1 Article 13(2) makes it clear _tliat, where the affairs of

the persons referred to in Article 10, 11 and 12 are already being
~administered in bankruptcy in one of the Contracting States, those
proceedings shall preclude the opening of a fresh bankruptey under

those Articles.

78. The need to include the provisions of Article 13 a.r’ises'fr'o'm
the special, exclusive jurisdiction given by Articles 10,11 and 12.
T these Articles are amended so as to allow the general jurisdictionai
. rules to apply, then Article 13 can be deleted. If it is decided that
 the exclugive jurisdiction in Articles 10, 11 or 12 is essential then

- we consider that Article 13 is both necessary and accép’sable_

23~




79. '_Afticle 14 provides that in the cases r_éferred to in Articles 11,‘7
12 and 13, the liquidator of the firm or company proves in the
: bankruptuy of the manager or director on behalf of the general body

of creditors. We consider this to be a sound and useful promsmn

Riules to prevent confllcts of Jurlsdlctlon

80. Article 15 lavs down 2 rules to deal Wlth comhctmg claims

of ]ur1sdlct10n Firstly, a judgment based on the existence of a
gentre of administration will take precedence over a judgment based
on the eXistence of an establishment. In its turn, the latter will
take precedence over the opening of a bankruptcy purguant to
nafional law. Secondly, in the case of concurrent jurisdictions
under the rules of the Convention, only the judgment given f1rst

will be recogmsed and take effect. Article 16 deals with conflicting
disclaimers. and in effect, prohibits a court from disclaiming
jurisdiction on the grounds that there exist bases of jurisdiction

which the court of ancther State refuses to recognise.

81. A feature of both provisiors is that each requires a court
which is seized of an application to dedare a debtor'bankrupt to
investigate whether the jurisdiction of the courts of another Member
State prevails over its own, and to pronounce upon the queston

ex proprio motu. It has been represented to us, in particular by
the Coliege of Justice in Scotl and, that the practicable dlfflChltleS

in the way of operating this provision successfully in the UK are

- exlremely serious and in their view it is dubious whether it could
be achieved. They point out that the couris of England and Wales,
Scodand and Northern Ireland are accustomed to an adverbary
procedure and are not accustomed to determining questionsg of
jurisdictional competence of their own motion, except to g limited
extent such as in matrimonial prdceedings. Further, that the
courts do not have available the means of conducting any elaborate ‘
investigations at their own hand. Moreoirer, the need for such an
investigation mightr impose dehy in cases where urgency 'is dten of

~ the essence. We suggest that these 'dif:fi_culties may be alleviated
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to some extent by iﬁsertiﬁg clauses in Articles 15(1) and 16(1) to

the effect that it is the duty of all parties to bring relevant facts

to the notice of the courts.

82, In-acéepting {he prihcipies of Article 16 we propose that the

second clause be amended to read:

'"Where a court of a Contracting Stﬁe has declared that it

has no jurisdiction under Articles 3 and 4, that judgment

SOl RS T (b N e Tl e T Sty i RS RS e e

‘shall be treated as conclugive evidence of the fact by the

courts of other Contracting States.™

Articles arising from the bankruptcy

33. Article 17 gives to the courts of the State of the hankruptey
exciusive jurisdiction'to det ermi.ne a number of questions which may
arise in the course of the bankruptcy proceedings, being essentially
questions Whiéh flow direcily from the fact of the bankruptcy. The
report points out that the meaning and importance of tin idea of
"actions arising or deriving directly from the bankruptcy" differs

~ perceptibly as between Member States. It was necessary, therefore,
to provide a common list of actions and digputes which would be for
the exclusiﬁe jurisdiction of the Courts of the State of the bankruptcy, .
otherwise certain actions would have been governed neither by the

- Judgments Convention nor the Bankruptcy Convention. In considering
the various actions, which are listed in Articles 17, it should be

| remember'e.d that this is purely a juriédictional rule and that it does
not lay down thé applicable law. Where the applicable law is that

" of the State of the bankruptcy (see Article 19(2)) it will include its

rules of private international law.

84. W@ have received a number of criticisms concerning the
inclusion on immoveable property in clauses 1 and 2 of Article 17.
Wé appreciate that the question is not concerned with the validity

of the act according to the law of the situs, but that it is concerned
only with whether or not the act could be invoked against the general
body of creditcjm, having regard to the_suspect period and in partiCular, _
the Uniform Law. To this exteﬁt therefore; it would seem that these

two clauses are acceptable. However, it has been suggested to us

that it would be worth considering whether some provision might be

~95-
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made 'enabling'the Cbur of the bankruptcy to obtain the opinion of the' _
Court of the situs under an enactment smular to the Foreign Law
Ascertalnment Act 1861. In aachtlon we suggest that it is essential

that adequate protectlon of bona fide thzr_d partles is provided.

85, We note that the report at page 5'? states that for the transfer
of immoveable property situated in Germany, the provisicns of

-German law must be reSpected This also applies in respect of the

separate ccuntrles of the Unlted Kingdom and we would imaging that
it is also apphcable to other Member States. We cannot stress too

strongly our view that the applicable law in dealing. Wlth all aspects

of immoveable property raust be the law of the situs and that this

snould be made specifically clear in the Convention,

856, Artlcle 17(3) con:{ers upon the Courts of the banx{ruptcy
Jurlsdlct}on to de*ermme

"Applvcatxons to set aside acts done by the debtor in fraud
of his creditors, even those based upon provisions other

than those of the bankruptey law'.

~ The report explains that this is decigned to confer upon the Courts

of the State of the bankruptey jurisdiction to entertain ”Paclian”
actions, that is to say, actlons.to_ revoke acts executed by the
debtor in fraud of his creditors, whic h are not caught by a specific
period of relation-back. Moreover, by Articles 19(2) and 35(2)
those courts are to apply their own law, including rules of prlvate'
international law, to the substantive Issues before them. Wehave
been concérned in case the operation of 'this:' provision might lead
to transactions which were thought, when entered into in the United
Kingdom, to be irr.evocab]e being re -opened in terms of 3 foreign'
system of law. We have recelved a number of comments expressing
similar views. The Association of Br1t1sh Chambers of Commerce
think the Conventlon should be restricted to Bankrt.ptcy Iaw and the

College of Justice in Scotland conszders it undesirable that acts which

.are not vulnerable under Bankruptey Law, should be liable to be set

aside by virtve of this paragraph. - The Assoc1at1on of Certified

' Acchntants are of opmmn that the unifor mity of substantive law is




'essentlal in respect of Pa.uuan act:ons and the natmnal laws of all

Contracting States should be revrsed to prov1de for such actions;
but on the other hand the Institute of Chartered Accountants of

Scotland eonsiders that from a practical point of view the principle

of applying, sofar as practicable, one system of law to any one

ban‘{ruptcy should be adhered fe. We are satlsﬂed that the Court

-of the bankruptey should have jurisdiction to entertain actions

arising under this clause, but we would point out that it could "
encounter difficultié® in applying the prov181ons of a foreign
apphcable law. For example, a foreign court might have difficulty
in applvwg the provisions of Sectlon 172 of the Law of Property Act.

87. Article 17(4) provides that the Courts of the State of the

bankruptey are to have exclusive jur isdiction to determine; .

"Disputes relating to the sale by the liguidator of the
| moveable broperty of the bankrupt, where non - -
comp.lienee with the rules determining the powers of

the liquidator is alieged.
We consider the principles of this clause to be unobjectionable.

88. Article 1‘?(5) confers upon the Courts of the State of the

bankruptcy power to deal wi ith:

"Claims for the recovery of moveable property from the

estate of the hankrupt".

‘This jurisdiction coincides with the usual rules giving jurisdiction to
the Court of the defendant , in thig case the liquidator represe nting

the general body of cr edltOI'b and in our view ig accegrable

89. Article 17(6) confers ugon the Courts of the Siate of the

- bankruptcy excluswe ]UI‘ISdlCtlon to entertam proceedings concerning

"Claims ‘against the Spouse of the bankrupt under bankruptcy law!'.

Concern has been expressed to us that the provisions of this clause could .
cause inconvenience and even hardship to the spouse of the bankrupt who

might be required to defend an actlon in a foreign court under forelgn law.

- ~-27.
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It has been su‘ggésted thaiﬁ, ig_nofing questions of possible fraud, regard

. should be had to the increasingly enlighteneci views as expressed n()t__ _'
only in recent Acts of Parliament butalso in decisions handed down by
English Courts, and that it would be desirable to provide that a spouse
in Engiand, i teéhnically subject to the law of another Member State,
should not have rights inferior to those accorded by the law of this
'country. It has also been'sﬁggested that it would be undesirable -to
introduce the provisions of Article 17(6) so long as there is no uniformity
of demestic law regardi_ﬁg the conditions under which claims against the
spouse of the bankrupt. may be valid; it could be pxductive of much
‘inequity and.hardship if transactions, good under. a particular systém
of domestic law were to be invalidated as a result of the application of

2 foreign bankruptey law. Wehave considered this matter with some |

: care.'_ We note that the report specificdly states that this clause relates
- solely to matters proper to the law of the bankruptcy and does not relate

' to other actions Which the liquidator might bring against the bardzupt's

'spbu'se. In our opinion Article 17(6) should be accepted. This is in
accord with several general comments which have been made {0 us,
to the effect that, given acceptance of the concept of a European community,
citizens of one Membper State who trade in another must be prepared to
accept the disadvantages along with the adyantages- which accrue from

being in the community.

ag. Article 17(7) confers exclusive jurisdiction on the courts of the
- State of the bankruptcy to hear: o

"Complaints regarding professional misconduct on the part of

the liguidator, and disputes relating to his accounts. "

- The principle of this provision seem unexceptional, though we consider
that the word "misconduct" is out of place. The Article should more

clearly apply to claims based on negligence and might read:

"Complaints regarding to the professibnal conduct of the
liquidator ..... ", | |
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61.  Article 17(8) confers exclusive jurisdiction on the Courts of the

bankruptcy to determine:

“ Disputes relatiﬂg to the admission of debts, with the exception of
{iscal debts or debts gimilarly recdvera‘b'le, social security debis

and debts arlsmg under contracts of ﬂmployment”

The concession to the Courts of the bankruptcy of exclusive jurisdiction to
determine "other than in the excepted fieIdS" questisns relating to the
admission of debts, preferences and securltles clearly imposes upon |
creditors in other countries certain difficulties which Article 30

attempts to mifigate and which are considered in the context of that
Article. The prineiple, howéver, has the obvious attraction of convenience
for the liguidator ina multi-national bankruptcy seeking to marshall deli s

arising in different countries under different systems of law.

892, The conferring of jurisdiction in relation {o such disputes is thought
to be without prejudice to the a’pplication- by the Courts of the State of
bankruptcy of the ordinary choice of law rules. Indeed, this is made
explicit by Article 41 in relation to general rights of preference and hy
Article 43 in relation to secured rights and special rights o preference.

it is not made explicit, however, in relation to the admission of ordinary
debts and in our view this too should be made explicit. With regard to the
excepted mat{ers, Article 17(8) provides that the Courts or Authorities
"normally having jﬁrisdiction" shall determine the amount of the debt

and the extent of such preferential right's ag it may enjoy. These Courts
are not otherwise specified: in the case of fiscal or social security debts
t!_ley are presu rfably the Courts of thz State imgﬁosing the debit. In relation

to debts arising out of coniracis of employment, the matier is less ciear

‘and should be clarified in the negotiations to avoid any risk of conflicts of

jurisdiction. We understand that the Department of Trade has already
taken note of the fact that it will be necessary for someone in this country
to be given power to deal with the excepted claims arising under Article 17(8)
in bankruptcies occuring in other Member States. It is perhaps worth
recording that the Institute of Chartered Accountants of Scotland,
accepting that the provisions of sub- Daragraph 8 are probably as good as

can be achieved in the short term is of tne view that in the long term such

preferences should be uniform throughtout Member States.
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- the Regort iz collated.

JURISD ICTION TO DECLARE THE DE*BTGR BANKRUDT

Introduction

i. Though Artlcle 220 of the EEC__TrPafy cantemplateu only the
recognition of gudgmeqts the Committee of Experts which
draffed the European Bankruptcy Convention aoncluued ﬁ'aat ,
it was necessary to preséribé, not only rules of recognition,
but ruies to regulaie the assumption of jurisdiction in
bankruptcy by the cou_rts of Member States. Such rules,
they consz‘dered were required both o prevent the 'ris“ﬂ: of
concurrent baﬂk:‘uzefmcs and the continued uge by Member
States of such ex0T b;tc.imlrales of jurisdiction as those in

- Articles 14 é,ﬂd'is of the Civil Codes of France and Luﬁ:embourg.
Only in this w ay could they give effect to the pri iplm of unity
of-bankruptcy within the Commm}iﬁes.' The Report, however,

stresces that the relevant provisions of the Convention are
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not intended to p:escribe internal .
of jurisdiction by courts in Member umtes }bu' rather to

delimit the jurisdiction of the Member ftates themselves

2. 'The jur:ﬁedictinna? n*aviﬂims e*.‘ the Convention roflact the
view that banizruptey is designed o protect creditors and should
be linked to the place where the debtor's business or affairs
are prmczpally adminisiered, For thi,.- reason Article 1
declares that the Convention is o 5 ‘}p]},f Mirrespective of the

natlon.amy of the persons concerned’] and the Convention in

3"’1”‘11' expr ss ion is used
jumsmctmn to re-f rt
jurisdiction which are unac
prejudicial to tumr iz:‘
IHustrations ave the »
Judgmenis Convention
Convention ¢n the Becoy
© Judgments in Civil and




fact applies irréspective of the debtor's domicile, whether in the sense

of the law of the United Kingdom or in that of the law of the other Member
States of the EEC. | -

Existing British Rules

3. To assess the effect of its jurisdictional provisions, the Convention

" has to be examined in relation to present British rules for jurisdiction

in proceedings for the li'quidation of companies, bankruptcy and in Scotland,

sequestration.

Liquidations - | ok

4, The jurisdictional rules for the liquidation of companies'are comunion
to England, Scotland and Northern Ireland and need only to be summarised -
for ease of referencé. English, Scottish and Northern Irish courts have
jurisdiction to wind-up companies regiétered in Ergland, Scotland ahd
Northern Ireland respectively '(i948_Act, 85.218 and 220; 1960 Act, s.200).
They also have jurisdiction to wind-up unregistered companies, including
foreign companies and dissolved foreign compénies (1948 Act, 8s.398, 395
and 400; 1960 Act, ss. 348 and 349). It is ﬂiought that such companies must
have carried on business in this country; but it has been held that a compahy
not having a place of business in this country cound be wound up, pro'vidéd.
there were assets within the jurisdiction to administer and persons subject
or subfnit’éing to the jurisdiction, who claim to be creditors d tke c'c_)mpanj\,r..
b. Fac the purpose of aliccating business between English' and Scottish
courts, a company’s principal place of business is assimilated to ifs place
of registration (1948 Act, s.399). Under Section 348(2) of the 1960 Act

. the principal place of business in Northern Ireland of an unregistered

company is deemed to be the registered office of the company. By
referring to its place of business, there is an implication that the concern
must be a trading company ang orders have been refused agaimt clubs

and other institutions not es-tablished fdr.-gain. On the other hand Friendly

* Societies, whether registered under the Friendly Society Acts or

unregistered, Tr-ustee Savings Banks and Building Societies may be wound-up.



Bankruptcies Lo

@) England

6. Two conditions must be satisfied before an English court can

‘exercise jurisdiction over a person: first, the person must have

commitied an '.'ac;t‘ of bankruptcy" and secondly he must he a
ndebtor" as defined by the BA 1914. The facts, each of which

" constitutes an act of bankruptey, are also listed in that statute

and some of them comprise acts which can occur in a foreign

country

1. Comphance w1th Lnese two reaulre*nen*s is smflczent where

the deb‘cor present his own pctltmn, and jurisdiction depends
on the debtor's presence,residence or participation in bumnes¢

in England not on his nationality or domicile.

8. Additional reqmremﬂm’:s must be saushed Where a petition’
is presented by a creditor. S. 4(1)((1) of the 1814 Act provides
that a creditor shall not be e'ltltled to present a bankruptcy petition

unless the debtor is domiciled in England, or within the last year

has ordinarily resided or had a dwelling house or place of
business in England, or has carried on business in England
personauy or by means of an agent or rﬂaxl-é.rrer or is, or within
the last year has been, a member of a f:u m or paritnership which

has carried on business in Englanct b y means of a pariner, aﬂ‘en‘c

~ Or manager. 'This secticn specifically excludes persons dom1c11eci

in Scotland or Northern Ireland or a firm or parinership having
its principal place of business in Scotland or Northern Ireland

even though a business may have been carried on in England..
9. Thus, inthe case of a creditor’s petition, it iS necessary
for a creditor, to first ensure that the person is a "debtor"”

within the meaning of the Act and then have regard to the additional

'qualﬁmatmns of 8.4(1)(d). On the other hand, whena dé {or.

himself presenus a bankruptcy petztion, rthat is in itself an act

of bankruptcy, and not thing more ig required to found jurisdicticon

than that the person is a "de_btor" within the. ‘meaning of s, 1{2).
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10. Prowded these conditions have been sat1sfled the
English court is not deprwed of jurlsdlctlon merely because

similar proceedings have been opened in another country,

but jurisdiction has been refused where proceedings had been

started a.bl cad and there were 1no assets in England.

11, Wlth regard to the admlmstratlon of a deceased

insolvent's estate the grounds upon which jurisdiction may

~ be founded are identical to those xequlr__ed for the hearing

11A.

of a creditor's petition in bankruptcey.

Northern Ireland

The jurisdiction of the Northern Ireland High Court to
adjudicate a debtor bankrupt is not precisely defined by
statute, although, by section 31 of the 1857 Act {(as
amended by section 17 of the 1872 Act) this Court has
exclusive jurisdiction over a debtor if he i"esi_des or
carries bn buéiness exclusively in Northern Ireland.
It appears u,hat the Court may o*ﬂy adjudicate ban‘i{rup’t

a debtor who ig subject o the oankrupa,cy law of Northern
Ireland either becauﬁe he commits an act of baﬁkruptcy
in Northern Ireland or, where he commits outside
Northern Ireland an act of bankruptcy which vnder
Northern Irish law is capable of being committed cut
of Northern Ireland, he is a British subject or, possihly,

is domiciled in Northern 1reland.



Sequestratlons

12. The rules for jurisdiction in sequestratmns
under the Bankruptey {Scotland) Act, 1913 differ from
‘the corresponding rules under the Bankruptey Act, 1914.
Certain "companies'' which are not régister_ed companies
under the 1948 Act may be sequestratedﬂin Scotland
under the 1913 Act. . Section 2 of that Act provides that
the expressions 'debtor', "hankrupt® and 'creditdrs’
shall apply to companies as well as in’_dividuals and

chall include aliens. The same section declares that
rcompany’ shall include "odies corporate, politic or
collegiate, and partnerships' and that 'partners of a

company® shall include the members of such bodies.

13. The 1914_ Act expressly excludes from its operation
companies registered under the Companies Acts. Theré' is
no such express exclusion in Séotland,' though the court

has concluded, that the sequestration of such companies
under *the 1513 Act is not inconﬂ‘n. erﬁ: f_ata11dard DProperty

g Investment Co Litd v. Dunhlane Hydropathlc Co Ltd (1584)
12R. 325_57 ‘However, itis not clear whether or not the court
would extend this prmc p!e to companies which it is
‘competent to wind up 25 unregistered compames under

. 8.398 of the 1648 Act. X it were no*‘ prepared to do so,

the gr-ound of jurisdiction set out in s. 11(1)(B) of the

1913 Act would apply; namely that W1th1n a year before the
presentauon of the petition it carr1ed on business in
Seotland or a partner resided or had a dwelling house in.
Scotland.

A~
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14, The sole 'requi‘:ement enabling a living debtor to present
his own petition-is that he is "subject to the jurisdiction of the

Supreme Court of Scotland." This exp;j_essiOn was formerly

‘construed to mean that the debtor wa's eithér domiciled in Scotland,

possessed an interest in immoveable proberty there, or had
continuously resided in Scotland for forty days. ‘Since 1905,
however, domicile has been rejected as a general ground of

jurisdiction in personal actions but the two remaining grounds

- subsist. 1

15, ~ Whenthepetition is presented by a creditor, the debtor

" must not merely be "subject to the jurisdiction of the Supreme

Courts of Scotland " but have "within a year before the date
of the presentation of the petition resided or had a dwelling
house, or a place of business in Scotland" (1913 Act, s.11(1)(B)).

-18.  In petitions for the seques'tra,tion of the estates of a

decezsed debtor, the latter must_ha.xfe been "subject to the

jurisdiction of the Supreme Courts of Scotland' at the date of

his death (1813 Act, £5.11(2)).

- Centre of Administration

17.  The Convention makes the débtor 's centre of administration'
the fundamental criterion of jurisdiction, defining it as being the
place where he usually administers his main interests, The
official report which accompaﬁies the Convention suggests that

this new criterion has the dual advantage of defining the pérmanent
and unguestionable Séat of the debtor's economic activitiés whilst

ot the same time respecting the internal rules of Member States.

1 - : |
See Anton, Private Internatioral Law, p.432



18, = The Committee'whiéh' drafted the ‘Bzankrﬁptcy Convention
examined the fraéitio_nal criteria of jurisdiction adopted'ir_l- the
original six Member States. They noted differences in the
characterisation of these concepts, other than natlonahty,

and the doubtful relevance of the debtor's natlonailty and

domicile to the question where his business affairs should be

wound up. They decided, therefore, to introduce as the

 principal basis of a State's ]urlsdlctlonal capacity the crli.erlon

of the debior's husiness seat: that is, the centre of his ecdonomic
activities. |

19. he Convention adopts as a subsidiary criterion of a
State's jurisdictional competence the concept of an "establishment™

This, again, is a novel concept in United Kingdom law. It is not

defined in the Convention, but the Repért indicates that it must be

understood to refer to "secondary business premises, agency or

branch without independent legal personality.”

20, ~ The primary rule is Article 3 which provides that, "where

the centre of administration of the debtor is situated in one of the

Contracting States, the courts of that State shall have exc'msiﬁe
jﬁriéd.iction to declare the debtor bankrupt”. In the case of a
comipany, it is provided by Article 3(2) that its registered office
is presurmed to be the centre of adminisiration until the contrary
is proved. These provisions are supplemented by Article i5(1),
which requires the couris of all other Contracting States to
decline jurisdiction in favour of a court having juri'sdiction in
terms of Article 3.

21. Where the .cliebtor has no centre of administration in a
Contrécting Sfate, Article 4 provides that the courts of any
Contracting State in which the debtor has an "establishment™
s,-hail have jurisdiction to declare the debtor bankrupt. This

is éleafiy not an exclusive jﬁrisdicti‘on, for the same enterprise

may have business preinises in several Contracting States.

B
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20.  Where thi debtor has neither his centre of administration

- nor an e.:.tabhshmnm in any Contractmg State, Artlcle 5 provides

- that the courts of any Contiracting Sta.te whose law permlts them
to declare the debtor bankrupt shall have ]llI‘lSOlCthn for the
purposes of the Conventmn.l Such a declaration of bankrupicy -
~also falls to be recognised in othexr Member States, and precludes

a Similar declaratlon in those Siates.

23, The practlcal effect of these rules is:- .

{a) I a debtor, v whether a natural or a legal person, ‘has
his centre of agministration in 3 Member State the
courts of that State will have exclusive jurisdiction
to p_ronounce bankruptcy, to conduct the bankruptey
proceedings and to pronounce its closure. All
courts of other Member States, must, if 12 cessary

~of their own motion, declare themselves to he

without jurisdiction.

(b) X the debtor's centre of adminisiration is situated
tside the ECC any Member State in which he has
an establishment will have j_urisdiction, providea

its npational law so allows.

(c) ¥ the debtor has neither his centre of administration
nor an establishment in any of the Member States,
jurisdiction will exist corcurrently in all Member

States whose national law so allows.

24.  We have received critical comaments con the use of "centre .

of administration’ as the basic ground of jurisdiction in the Convention.
References have been made to the vagueness of the term and that it
. may give rise to complicated inquiries, particularly in the case of
enterprises carryiﬁﬂ on business in-rnore than one State. It has

also been suggested that creditors mav be unaware, and have no

means of ascertammg, where an mdw;dual debtor admlmstex S

his main interests.” We have examined and regectcd severai existing

concepts, in particvlar, dommnuy" place of business and residence.

-7
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25. We accept that the concept c’oes presam ,ﬁﬁflcuxheu otl*er
things being equal grounds of Jur:ts(hctmn should be susceptible
of ready ascertamment since otherwise there is a risk of
substantive issues being submerged in costl procedural debates. :
‘In our view however, objections of a similar kind apply to
possible alternative concepis and we note thz_it, at the stage of
recognition, the problem of uncertainty of definition does not |
arise, becauSe the. Convention does not alldw the grounds on
which the original court assumed ]urlachctlon to be cha 11er;gfe§i
in the courts of other States. o

26. ‘The Council of the Law Society of Scotland has strong
reservations about jurisdiction referring either to a debtor’s
centre of administ ration or to hlS nrmapal place of business.
The Council advocates that the courts of the Member State in
which the debtor has his domicile, or posmbly his usual

- residence, should have exclusive jur 1sdlct1on, in the case of

legal persons the situation of the _regisiered office should be

- decisive.
1. The fundamental criterion of jurisdiction in the

Furopean Judgments Convention is domicile and it might be
argued that the Bankruptcy Convention, aé an anciliary to the
Judgments Convention, should follow suit, ' But the Judgments
Convention deoes not define domicilé, and its official report
suggests that a definition would tend to create confusion by
increasing the number of mternauonally agreed definitions of
the term. TFurther, the Judgmcnts Convention prov: sfora
persons's domicile to be determined in accordance with the
national law of the State before whose curts he is being sued.
As Member States all have different definitions of domtile, this
ang that ciﬁfferent applications of the Judgments Cowr ention
are mevlta,ble Tn our view this woum be unacceptable in the
-B&111<r11pté§?" Convgntlon where a grea ter degree of certainty of
loaction is required, both to assist creditors and to assist the

couris,
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28, A primary ‘aim of 'bankrﬁptcy procée_dings,is to make the
debtor's assets available to his creditors.  This indicates what is ',
probably a more practical objection to domicile_ in this context as'a

debtor's domicile may bear no relation to -ther‘slitu-ation of his property.

29, It has been suggested that more often than not, a debtor's
centre of administration will coincide with his principal place of

business and that the -latter ‘term, being Wéll_ understood, would be -

preferable. But this is not a term which can be readily applied to private -

‘persons and non-traders. Moreover there are differences in its
interpretation as between Member States,and in the UK at least, it
' is possible for a business concern to have several "principal”

places of business. (For example, see s. 399 of the 1948 Act)

30. We have been referred to the Report of the Conm 1t1,ee on

" the European Judgments Convention, ’Wthh suggests that a notion
similar to habitual residence would beqi. suit the UK‘S interests
as a basic test for jurisdiction under that Convention. This concept
~ has been introduced into some recent statutes in this Cour ry.
Moreover, we understand that where the term "domicile" occurs _
in.the French text of the Bankruptcy Convention, the expression
""habitual residence will bé used in the English text. However,

it is probabTe that a concept of residence would not be acceptable
to Member States having separate Civil and Commermal Codes,

- particularly those States whose laws prohibit the bankrupting of -
non-traders. o ' | |

3i. . It has been represented to us that the definition of ﬁ centre
of administration given in Article 3{2) is too vague, 'parti cularly"
| since it is a new term and intended to relate to both private
individuals and business concerns.. It has been suggested that the
reference to firms having registered offices is confusing and could
i‘mply that all iirms, companies and leg‘al' persons must have
registered eifices. Firms required to register under the
Registration of Business Names Act 1916 are requir ed to reg1ster
a principal place of business hut this is not generally re_ferred to
‘as a registered office; (However, see rule 284 of the Bankruptey

Rules, 1952 concerning the registered office of a limited partnership).
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39. We understand that the question of an-adequate definition has
been raised with the Council's Working ‘Group, which is considering
the inciuSion of a list of defiritions in the Protocol to the Convention.

In our view this is essential,

- 33. Ou balance’, we propos'e_ that the cqnc_ept of a centre of
administration should remai;n the pri.mary:criteric:n for a State's
juriédictimml competency, but we wish to emphasise the necessity
for a compr ehensive definition. -Before reaching this decision-
our attention was drawn tb the Convention on the .Mutual_ ;gtf‘_,@cognition
of Companies and Legzl Persons, signed by the originai SIX |
Member States on 29 February 1968. That convention accepts
that a company's registered office may.be in a different State
from that of its central management. The convention refers to

the seat of a-company's central managément ag its "real registered

oifice”, and Article 5 states:

'the real registered office of a company or body corporate
shall mean the place where its central administration is
- established".’ | |

It seems to us that this coincides with the concept inthe Bankrupticy
Convention and the expression "Centre of Administration' is

preferable.

34. Where the debtor is a company or firm there is a presuinption
that its centre of administration is the place of its registered

-office or registered place of bhsiness, but this presumption may be
rebuited by evidence. It will still be open to the courts of Member _
States to declare that the centre of administration of a company is
situated in a State. other than that of its registered office. It has
been suggested'that this presumption should be tr.ansformed into an
absolute rule, as is the case in the proposed Statute for European
.Com'panies. But, in our view there is same force in the argument

_ that a company's registeredoffice may not be the centre of its

business and economic activities.

-10-




35.  We app_feciate that the right to redargue the,p'resumption
admitted in Article 3(2) introduces an element of uncertaintfr,- "
and increases the possibility of delaying tactics being used.
But we can see.the force of the argument that, for example,

- an English registered company 'h'avings.its main business
interests and the majority of its creditérs in another Member
State, shoud.be wound up in that State. It should also be noted
that Article 220 of the EEC Treaty envisages a ccnvention for.

" the transfef of the registered office from one country to -
another. It would then be possible for an English company;
with all its business interests in this Country, to transfer

its registered office to another Meraber State. The right

to appeal against the pfesuzhption in Article 3(2) will ensure
that such a transfer does not affect the location of any

subsequent ligquidation® proceedings.

36. However, we can see no valid reason why a debtor

company should be allowed to rebut the presumption that

" its registered office is its centre of administration. The

address of a company’s registei'éd office is required fo

be mentioned on all its business "form's and letters and

it seems tb us that this is impliedly, its centre of administration .

We note tint by section $(4)(d) of the European Community Act, -
1972 it is the address for 'Serﬁc_é. We propose theref(')r-e

' that the right to rebut the presumption in Article 3(2) should

not be open to the debtor. o |

-10A~



37. We agree with the German delegation's proposal that a

. proviéibn should be a.dd;ed to Article 3 to the effect that for the-
administration of a deceased insolvent's estate, "debtor" will
mean'the deceased”. An additional advantage of this codicil will
be to make it qguite clear that the Convention applies to such

administrations.

38. - The Convention adopts as a subsidiary criterion of
jurisdictional competence the concept of an "establishment™.
Although this is a novel concept in United Kingdom. law, we.
appreciate that it is 2 Weil known criterion for jurisdiction on
the Continent. It is not defined in the Cdnvention, but the Report
indicates that it must be understood to refer to 2 "'secondary
business premises, -an‘agency or a branch.,"” The use of the
word "agency' in the English translation of the Report ie
unfortunate because, not only would it be unacceptable for. an
agency as we understand it to be considered an establishment,

but the Report goes on to indicate that this is not intended.

3. To avcid any confusion which might arise through using
the word "establishment™ in a multi-national context, we consider
that a definition should be included in the list of definitions to be
-added to the Protocol.. With this proviso we see nc real difficulty

in a concept which follows logically from the main principle.

Exorbitant Jurisdiction

40. We have given considerable thought to the question of -

exorbitant jurisdictions in conjunction with that afforded by Article 5.

- We see that the ;ﬁroblem has been recognised in relation to the
Judgments Convention. Arn Article has been included in that
Convention which enables Member States to agree with non-

Member States not to enforce against the latter's domiciliaries

or residents judgments based on excessive jurisdictions (Article 59).

The inadmiss'iblé jurisdictions are listed in Article 3(2) of the

Judgments Convention.

“11-
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41. It has been sub"&ested to us that there are exorbi{ant
grounds of juﬂsdmtmﬂ in the bankruptcy laws of most Member
‘States but we do not have specific mformatmn on this matter.
However, “we- note that the Netherlands delegation in Brussels

advocated the exclusion of any exorbitant effects from Article 5.

42.  We are satisfied that to base jurisdiction solely on the
locatmn within the EEC of the debtor's centre of administration .
or, in its absence, an establishment would leave an unzcceptable
gap Article § effectively closes this gap. It does seem to us
that in practice, the reoulrement to exercise jurisdiction under
Article 5 will rarely arice. However, the UK could_be subjected
to criticism by a2 foreign State, if one of that State's nationals
was subjected to a Community bankruptcy involving exorbitant
jurisdiction. We therefore draw attention to what is essentially
a political matter and by a majority accept the requirement for
Article 5. | |

43.  Articles 6, 7 and 8 deal with cases where, within six
months of the commencement of the bankrupte y proceeding 8,
the debtor has transferred his centre of administration or an
establishment to another country. In such cases jurisdiction
is conferred upon the courts of the Contracting State which,
butr for the transfer, would have possessedk and, where tle
transfer is to another Contracting State, concu.rréntiy upon
the courts of that State.

44, . Article 6(2) deals with the position where the debtor
transfers his centre of administration or establishment after
having become cubject to one of the analogous proceedings
listed in Article 1(b) of the Protocol. The court in which such

proceedings have been opened retains jurisdiction to supervise

© - the course of the proceedings. It also retains jurisdiction to

substitute a more Severe measure, such as bankruptcy, uniess
and untﬂ a bankruptsy proceedmgs is opened in the State of
transfer, resulting from new debts incurred after the approval

of the arrangement or composition in the State of origin.




"45. We can see 1o objectz on to these transfel rules which appear
fc be necessary in VleW of the freedom of establishment within the o
~ EEC. However it does seem from comments made to us that Article
6(2) should be redrafted to avoid anlﬁiguity' It also occurs to us

that Article 6(1), could, with advantage, be amendea to read
"....either the courts of the latter State or those of the State -

where the centre of administration was previously s1tuated. ceas

46. Insofar as a transfer between Member States is concerned
we consider that concurrent jurisdiction for a period of six months
is reasonable. It is our view that the periodshould be kept to a
'_ minimum and we agree with the Report that creditors must be
vigilant in this matter. We suggest that the period should run from
the date of the presentaﬁoﬂ of the petition in the United Kingdom -
and we hope that it would run from similar, clearly 1deptv’r'1ab1ﬂ
dates in other Member States.

47, With regard to Section 11 of the Bankruptey (Scotl and) Act,
1913, a court in Scotland should decline jurisdiction in face of
notice that a debtor had transf erred his centre of administration
or establishment to a,notl‘mr Member Sta te more thar- six months

before the presentatlon of a petition.

48, As regards a transfer to a llor'i?Membel' State,' it has been
suggested to ue that the six months period is too-short.” The Ingitute of
Chartered Accountants of Scctland expressed the view that the period
of one year presently allowed in Sco*land was barely adequate 'This
view is supported by the Council of the Law Society of Scotland. We
can see no reason why jurisdiction Should not be retained for a year
where the debtor has left the Corlmum ty and we support this _

alter natwe proposal.

_ I\:on Traders and Small Trader.:

48, The declared object of the Conventlon is to secure uniformity
and Lmty between Member States in banﬂruptcy matters and this is
plainly desirable if it can be achieved. A number of representations

have been made to us con roing the cone1derah1e gifficulties which



- exist at present; in -traéiﬂg and realising assets spread through a
- number of different-countx_'ies. Steps taken to reduce such difficulties

are to be welcomed.

50. However, there are fundamental differences of principle be_tween“
-the rules of banl;ﬁruptcy law in Member States, which impose serious
~ difficulties in devising a unified and uniform system. In Germany,
Holland and the United Kingdom bankruptey proceedings may be taken
_against all debtors. In France, Belg'"i'um and Luxembourg non-traders
| may not be made bankrupt and in Italy this prohibition is extended to
include small businesmen, .whose income is less than the taxable

minimum.

51. A further anomaly exists at least in France where the term
Yecommercant' has a narrower and more technical meaning than .
"rader'. It applies only to a person carrying on a business of a
commercial character as his habitual profession and in his own name.
‘The directors and managei's of companies therefore are not
"ecommercants'; neither is a farmer, and débts arising from dealings
. in land may be regarded as civil and not commercial. French law
does allow the extension of the bankrupicy of a company fo its
directors and managers {see Articles 11 and 12 and paragraphs
below) but even this-provision is not straightforWard because it

does not apply in the three departments of Alsace-Lorraine.

52.  Article @ provides for a possible shift of jurisdiction if a debtor
who is a non-trader has his centre of adminiétration in a country which
prohibits'the bankruptcy of a non-trader. This Article pe'rmi‘ts other
Member States in which the debtor has an establishment (or, in the
absence of an establishment, where the law of the State so permits)

to declare such debtors bankrupt. Where, under Article 8, a
bankruptey is declaredj in a Contracting State other than the State of

the centre of administration, that bankruptey will be retognised in

the Contracting States other than the State of the centre of administration.

~14-
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There it takes no effect and such assets as the bankrupt may possess

in that ‘State are not available to the 11qu1dator It is presumed that

 they may be attached by creditors in other- Contractmg States in the

ordinary way.

53, The rulein Article 9(2), that proceedings opened under
Article 9 jurisdiction will not take effect in the State in which the
debtor has his centre of admlmstratmn could well deny the liquidator,

on behalf of the general body of credltors access to the main assets.

Creditors may take individual action against such assets of course,

but such action could produce unfairness as between creditors and
almost certainly Would he detrimental to creditors in other Member
States. ' - '

54. Some examples may serve to highlight the apparent illogica'iity

in the rules:

(a) ¥ = non-trader has his centre of administration in
England or failing a centre in the EEC, he has an
estaplishment in England, his bankruptcy can be
pronounced in England and wiil be effective in all

Member States.

(b) X this debtor has his centt'e of administration in
‘France, and an establishment in England his
bankruptey can be pronounced in_Erigland and will

 be effective in the other Membef States with the

exception of France.

~{¢)} I the same debtor has two establishments within
EEC territory, one in England and ihe other in
France, his bankruptey can only be adjudicated in

England but it will be effective in all Member

Statee including France (Artlcles and 56)
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h3. As may be expected ina country whose laws do not distinguish
between traders and non- traders we have received considerable
cr1t1c:1sm of the fact that such d1st1nct10“1 perS1sts in the Convention.
We have noted that Germany, supported by the Netherlands,
proposed that the distinction should be ‘eliminated, but the proposal -7
was defeated by the other fou'r. ofig’inal Me'mbér States. We
.understand that the Working Panel in Brussels intend to reconsider

" the matter before submitting its final report to the Council of |
Ministers. At that time, of course, the Panel will be taking into
consi_deration dpinion’s expressed by the three new Member States
and in those circumstances, the views expressed on behalf of the

United Kingdom could be decisive.

56. Some of the criticism which we have received is to the effect
that the Coavention does not ge far enough in achieving uniformity.
' Tg retain a distinction between traders and non-traders is a case

" in point. It is apparent from the Report that the working party
which prepared the Convention ack knowledged that unification, or -

gt least harmonisation of applicable national legislations would

_ be ideal, but they re_alised that o achieve it would take a very long

time. We share this view.

B7. After full discussion we have come to the conclusion that
the rights of certain Member States to distinguish between traders
and non-traders in their national laws should be resg:ected and
indeed supported, in so far as the Bankruptcy Conventlon is
concerned. We can see no great ao.vaatage to be gamed by *al«.mg
isgue in this matter and in these czrcumsfances the 3111 1sd.mt10n
afforded by Article 9 is necessary. It does occur io us, nowever,
that the scope of Article could, with a_dvantage be extended to
inciude other lacunae in jur 1smct1on, in addltlon to those relatmg
to non-traders and small traders. We suggest this could be

achieved by amending Article 9(1) as fdlows:

16—
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"Where the courts of a'Contréctihg'State‘ which have jurisdiction

under Article 3 are unable to declare a debtor bankrupt by reason -

of their substantive law, the bahkruptcy_may be declared by the

_courts of one of the other Contracting States in the terms of

Articles 4 or 5 if the debtor _h_as an establishment in that State, .

- or, inthe absence of an establishment, if the law of that State

- 80 permits. '

Jurisdiction to declare associated persons bankrupt

58. Articles 10 to 12 of the Convention provide that the courts

of a Contracting State m which a2 company or fi:rm1 has been

declared bankrupt, have exclusive jurisdiction in the situations
specified in those Articles to declare b‘ankrupt members of the |
firm or persons who have directed or managed the company and may
do s8¢ irrespective of tneché?i?f;woﬁu“ﬁeru stration of the member or
cther person. Article 10 permits such ain asuumpts.on of juriediction
in cases where the member of a company or firm has unlimited
joint and several liability for its.debts. Articles 11 and 12 confer

jurisdiction in the circumsiances set out in Articles 1 and 2 of the

Uniform Law respectively.

5. In the first case, where a firm or company has been made

bankrupt and it is found that the person responsible a_cited as if

it was his personal business or pursued personal gain under its
cover, that person may aléo be declé.red bankrupt and made liable
for all or part of the company's liabilitiés, provided nis actions
cohtributed to the company‘s insoivéncy. By virtue of Article 11,
the individual's bankruptcy will be dealt with by the courts of the -

tate in which the company had been declared bankrupt.

Z . : . . N 7
- “The Unilorm Law is considered in paragraphs
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' 60 Under ‘the terms of the second unlform law, in con]unctlon with
- Article 12, the courts of the State 1n Whlch a firm or company has
been declared bankrupt, have excluswe jurisdiction to entertain
_ actions concerning any liability incurred through mismanagement.

| by those responsible {or the managemeﬁt of the firm or company.

i such' person is ordered to bear 'all or part of the company’'s -
liabilities and falls to do so, the courts of that State have Jurlsdlctlon

to declare hnn bankrupt

61. The effect of those provisions is that in the bankruptey of a

- company or firm in another Member State, a director of the

company or partner of the firm may be declared bankrupt by the

courts of that Member State, notwithstanding that his own centre

of administration is in England, Scotland or Norther Ireland. This
will entail, in general, the application of foreign law to most matters

concerned with the bankruptey including the conditions under which

it is effective against third parties. ! In dealing with Articles 11

and 12, the Report justifies the departure from the Convention's -

wn jurisdictional principles as follows:

“Concern to ensure the good administration of justice made it
imperative to give jurisdiction, as far as possible to the court

that had pronounced the bankruptcy of the company."

62. The Report justifies the unifying law of Articles i and 2 as being to
_ "avoid over-clever directors lecating their personal centre of

" administration in a country where they might consider they would

be sheltered from the consequences of their machinations. " The

Report reasons that the courts of the State in which the firm or

cormpany has been made bankrunt w111 be in the best position to assess

the true over-all position.

Varticte 16.
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63. The-pro’visidns of Article 10 would be inapplicable to
partne‘rships_- without separate legal existence, such as in England

and Walés._ In Scotland, it is perfectly competent for a Firm to

" be made bankrupf though one or more of its members may well

be solvent. Also, an unlimited'c'ompany may be wound up in the |

UK without calling into question the solvency of its contributories.

‘These circumstances would remain because Article 10 does not

change national legislation in any‘.-way..l- It follows that UK

citizens or companies would o*ﬁy be in jeopardy if they ﬂ}vere
partners in a business failure whichk was centred in another

Member Sta‘te B Anyone entering into such a partnership
would be foolhardy if he did not first of all -engu uire as to the possible

consequences of a business failure.

64. It seems to us that the main difficulty with Article 10 is the -

implication that the bahkruptcy of members having unlimited _
liability might be automatic. The Report ddes indicate that before
adjudication, an individual would be summoned to appear and given
an opportuﬁity of preparing a defence. In our view this is not
sufficient bankruptcy should only occur where the court has found

th&t the member is liable, but has failed to discharge tlrﬂ debts of

the firm or cempany.

65. We understand that the Working Panel in Brussels would be
sympathetic to an amen dment such as that proposed at the end of
the last paragraph, It is our view that the amendment is vital to

acceptance of Article 10,

66. Ii has been suggested to us that the bankruptcy'of 3 partner or
member arising under Article 10 should be dealt with in the State

of his personal centre of administration. While we sympathise with

‘this point of view, we do not consider that it is fundamental to

acceptcmce of Article 10. However, we return to consideration of

this mattel below, in relation to Artic les 11 and 12,

]'But see paragraphs concei‘ning Articlie 13.

-19- R



S I A S Ll I Bl T B R DA T e

| TR N e

67. e are concerned to find that aﬁ»implication of autométic
bankruptcy also' océurs in Article 1 of the.-' Uniform Law. It seems
that Ger many and Holland also object to this concept and their
delegations proposed that the court should ensure that all usual

conditions for the opening of bankruptey proceedings were met

before pronouncing an adjudicaticn under Article 1 of the Uniform

Law.

66, In France, as soon as the Court finds aL director or nianager
responsible for the company's debts, it declares that person
bankrupt, without considering the question of his solvency. Indeed,
it is assumed that he would be incapable of gettling the compény's
debts. The French reaction to the German-Duich pr_opbsal was

that such an extension to the Uniform Law would unacceptably

~ slow down proceedings. They thought it preferable to stipulate

that national law would determine what additional requirements

were necessary. The present position is that Germany has made

~ a provisional reservation against the adoption of this article of

the Uniform ILaw into its own legislation,

62. The bankrupty of a person found liable under Aaticle 1 of

the Uniform Law could only be proncunced in the UK following .
failure to pay a qu'antiﬁed_' Geht, Thisis also thé case in Denmark.
We. understand that France, supported by Bélgium; Italy and
Luxembourg, is strongly averse to émy su(_:h extension of the
Uﬁiform_La'W. While we sympathise with this view which is
presumably based on problems whch are inherent in those countriés',
we consider that the German-Dutch propqsal must be strongly

supported. _
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70. 1t has baen suggested to us that the Jurlsdwtlon aiforded

: by Article 11 shOLId only permit the courts of the State in

whlch th':‘ company has been made bankrupt to entertain actions
concermng any liability arising under Article 1 of the Uniform
Law. The 1iquidator shoula be required to pursue any resultant

liability, if 'necessary to bankrﬁptcy, in the forum of the person

~concerned. This would accord with the basic principles of the

Conventlon, be fair to the debtor’ s prlvate creditors, ]ust to
the debtor and ensure that the proper applicable law was apphed

in the realisation of assets. Moreover, it should be remembered

- that the "person’ being adjudged liable under Article 1 could be

- a substantial holding company whose bankruptcy would be of

national concern. We find much to commend this proposal

- and believe that it might enable Germany to withdraw its

reservations concerning Article 1.

- Ti. It would appear ,likély that in most cases occurring under

Article 1 of the Uniform Law a problem shouid not arise,

because the centres of administration should all be in one -

~ State. Where a person's centre of administration was in

another State, his perscnzal creditors would not be debarred
from taking bankruptcy proceedings against him in thai State,
provided their action precedéd any action under Axticle 11. |
What it amounts to, therefore, is that where a person is
nianaging or directing a firm or company in a Member Siate
other than that in which he has his .own centre of administration,
he may pe made bankrupt in either State; bui a bankruptey could. |

only arise in the State where the business was congucted, if he

~ was found liable under Article 1 of the Uniform Law. Moreover,

all of his creditors would participate in which ever bankfuptcy
took precedence and was therefore valid under the Convention.
In tho:ci'rcumstancas we . concede, though Wlth some reluctance,
that the Jurlsdmtlon afforded by Article 11 may be accepted
provided a _11&b111ty under Article 1 of the Uniform Law has bee.n
guantified and the person foun& liable has failed to pay.1- |
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72. We aé'cé'.p;c' the provisions of Clause 1 to Article 12, which enable
the courts of the State where the company has been made bankrupt to
entertain acfions founded on the liability inf:urred by its managers or

" directors by virtue of their managé.ment.“_ .F.or'the reas_oﬁs given in
paragraph 70, we have some reéerx_}ations about the second clause
which gi‘v‘es‘th‘ose courts exclusive jurisdiction to declare such persons
bankrupt, irrespective of the location of their own centres of admiiﬁstration,
if they.have‘-faile_c;_to discharge that ‘_1iability; We understand that the
principle object of -Artic_le 2 of the ﬁri_iform Law was to enable directors
and managers who were not in business - their own accoulﬁ.; :to be
declared bankrupt in those States which prohibit the bankruptcy of
non-traders. Having made it possible under Article 2 to make such
persons bankrupt in any Member St €, regardless of whether they

are in business on their own account, thére'would not seem ic be a

requirement for the exclusive jurisdiction afforded by Article 12(2).

73. We understand that this matter has been referred to the Working
Group who have tentative ly agreed that Article 12(2) should be amended
so as to give jurisdiction to the Courts of 'the State in which the person
has his oﬁrn centre of administration. Foi’rve.asons similar tothose set

out in paragraph 7i, we would accept, albeit reluciantly, the jurisdiction
affordéd by Article 12(2). - However, we are pleased to hear of the

proposed amendment and we consider it should be supporied.

- T4. ¥ the amendment to Article 12(2) is adopted, so that the general
rules of jurisdiction (Article 3 et seq) apply in the case of bahkruptcy
pfoc_eeéings arising from Article 2 of the Uniform Law, then we feel
that the exclusive jurié.diction given under Article 10 and in particular
under Article 11 should be re-examined. It may be that some Member
| States have strong reasons, of which we are unaware, for requiring
such exclusive jurisdiction. It this_is not the case and it is simp}y
‘a matter of convenience, then in our view it would be preferable if

the general rules of jurisdiction applied in 2ll cases.
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75._ It is perhaps worth noting that if any or all of Ar t1cles 10
11 and 12 Were amended 8o as to leave the questlon of bankruptcy
for the forum of the person concerned the possibility of concurrent

actions with tho:,e of his prwate creditors would be avaged.

76. Artlcles 10 11 and 12 are compremented by Artlcles 13 and
14. Article 13(1) deals with cases in which the law df tle State

" of the bankruptey of the company or firm does not permit of the

bankruptcy of the persons referred to in Articles 10 and 11 (the
perscn might be a non-trader or the law of tie State of the
bankruptecy might not permit of the declaration of the bankruptcy
of a person with liability tor the debts of the concern) and
provides that such persons "may be declared bankrupt by the

courts of the Contracting States in accordance with the rules of

jurisdiction in Articles 3-8". I { has occurred to us that this

rule might be objectionable to those couniries where a partnership
has a separate legal existence and where the bankruptey of such

a firm does not necessarﬂy imply the bankruptcy of individual
partners. A strict interpretation of Article 13(1) would enable

a creditor of the partner'ship in ancther Miember State to

hankrupt such partners. However,. we have been agsured by our

Scottish colleagues that the risk of this happening was.accep‘cable.

77.1  Articie 13(2) makes it clear that, where the affairs of
the persons referred to in Article 10, 11 a_nd 12 are already being

administered in bankruptcy in one of the Contracting States, those

'.‘proceedings shall preclud.e the opening of 2 iresh _Vbankruptcy under

those Articles,

78. The need to include the provisions of Article 13 ariges from

the spec1a1 exclusive jurisdiction given by Ar‘ﬁcles 10,11 and 132.

If these Articles are amended so as to allow the general JllI’lSdl(‘thI’lal
rules to a-pply, then Articie 13 can be deleted. ¥ it is decided that
the exclusive jurisdiction in Articles 10, 11 or 12 is essential then

we consider that'A.rticle 13 is both necessary and acceptable.
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- 79.  Article 14 prov:des that in the cases. referred to in Articles 11,
12 and 13, the hquldator of the firm | or company proves in the
'bankruptcy of the manager or chrector on behalf of the general body

of creditors. We consider thts to be a sound and useful provision.

Riudes to prevent conflicts of Jurlschctlon

80. Article 15 lays down 2 rules to deal with conﬂlctmg claims.

of jurisdiction, F1rstly, a judgment based on the existence of 2 _
‘genfre of administration will take precedence over a judgment based
- on the eXistence of an establishment. In its turn, the latter will
take precedence over the opening of a bankruptcy pursuant to _
na:tional law. Secondly, in the case of concurrent jurisdictions
uncier the rules of the Convention, only the judgment given first

will be recogmsed and take effect. Arulcle 16 deals with conflicting
disclaimers and in effect, prohibits a court from disclaiming
]urlsdlctlon on the grounds that there exist basss of jurisdiction

which the ceurt of another State refuoes to recognise.

8l. A feature of both provisiomns is that each requires a court

- which is seized of an application to dedare a debtor bankrupt, to
investigate whether the jurisdiction of the courts of another Membez
State prevails over its own, and to pronounce upen the questloa

ex proprio motu. ¥t has been represented to us, in particular by

the College of Justice in Scotl and, that the'praqticable dﬁficu].ties-_ '

in the way of operating this provision successfﬁlly in the UK are
extremely serious and in their view it is dubious whether it could
be achieved. They point out that the courts of Engiand and Wales,
Scotiand and Northern Ireland are accustomed to an adversary

procedure and are not acéustomed to determining questions of

- jurisdictional competence of their own motion, except toa 11n11ted

extent such as in matrimonial proceedings. Further that the
courts do not hgve available the means of conducting any elaborate
Investigations at their own hand. Moreover, the need for such an

,investige.tion mi_'ght impose deay in cases where urgency is d ten of

the essence. We suggest that these diffiéulties may be alleviated




to some extént'by insértiricr clauses in Articles 15(1) and 16(1) to

~ the effect that it 1s the duty of ail partleb to bring relevant facrs

to the notice of the courts

82. In accepting the principles of Artic-le 16 we propose that the .

second clause be amended to rea'dV

”Where a \,ourt of a Contracting Stae has declared that it
has no jurisdiction under Articles 3 and 4, that Judgment '
shall:_ be treated as conclusive evidence of the fact by the

_ cdurfs-of other Contracting States."

‘Articles arising from the bankruptey

83. Article 17 gives to the courts of the State of the 'bankfuptcy
exclus.ive jurisdiction to det e‘rminé a numbler of questions which may -
arise in the course of the bankru.ptcy proceedings, being essentially .
gquestions which flow directly from the fact of the bankruptcy. The
report points out that the meaning and importance of tle idea of
"actions arising or deriving directly frdm the bankruptcy"! differs

perceptibly as between Member States. Ii was necessary, therefore,

" to provide a common list of actions and disputes which would be for

the exclusive jurisdiction of the Courts of-the State of the bankruptcy,
otherwise certain actions would have been governed neither by the
Judgments Convention nor, the Bankruptcy Conventmn. In cons:iderlnﬂ‘ '
the various actions, which are listed in Articles 17 , it should be
remembered that this is purely a jurisdictional rule and that it does
not lay down the applicable law. Where the apilicable law is that -

of the State of the bankruptey (see Article 18(2)) it will include its

rules of private international law,

- 84. W, bave received a number of criticisms concerning the

inclusion of immoveable property in clau_ses 1 and 2 of Article 17.

We appreciate that the guestion is not concerned with the validity

“of the act according to the law of the situs, but that it is concerned
“only with whether or not the act could be invoked against the general
bbdy of .c'reditors, having regard to the suspect period and in particular,

. the Uniform Law. To this extent therefore, it would seem that these

70 clauses are acceptable. However, it has been suggested to us

that it would be worth considering whether some provision mlght be
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made enabling the Court of the bankruptcy to obtam the opinion of the

_'COurt of the SItllS under an enactment similar to the I‘orelgn Law

. Ascertammen‘t Act i861. In_addltlen, we suggest that it is essential

that adequate protection of bona fide third perties is provided.

85. We note that the report at page 57 states that for the transf er
of immoveable pr operty situated in Germany, the provisions of

~German law must be’ respected. This also apphes in respect of the

separate countrles of the Umted ngdom and we would imagine that
it is also apphca_};_sle to other Member States. We cannot stress too -
strongly our view that the applicable law in dealing with all aspecte
of immoveable property must be the law of the situs and that this

should be made specifically clear in the Convention,

86. Artlcle 17(3) confers upon the Courts of the bankruptcy
jurisdiction to determine:

"Applications to set aside acts done by the debtor in fraud
- of hls creaitors, even those hased upon prov151ons other

-than those of the bankruptcy 1a.W”

The report explains that this is designed to confer upon the Courts

- of the State of the bankruptcy jurisdiction to entertain "Paulian'

actions, that is to say, actions to revoke acts executed by the
debtor in fraud of his creditors, thch are not caught by a specific
period of rejation-back. Moreever by Articles 19¢2) ang 30(4)

those courts are to apply the ir own law, 111c1ud1ng rules of prlvate

international law, to the substantive issues before them. Wehave

been concéined in case the operation of this: provision might lead
to transactions which were thought, when entered into in the United
Kingdom, to be irrevoecable , being re-opened in terms of a'foreign
system of law. We have received a number of comments expressmg
similar views. The Association of British Chambers oF Commel ce

think the Conventlon should be restricted to Bankruptcy Iaw and the

. College of Justice in Scotland congiders it undesirable that acts which

are not vulnerable under Bankruptcy Law, should be liahble to be set
aside by virtue of this paragraph. The Assocmtlon of Certlfled
Accountants are of opmmn that the unifor mity of subsiantlve law is

) ""26"' .l o - .




.ESSeﬂtlal in respect-of Paulian actions and the natmna,l laws of all

Contracting States should be revised to provide for such actions;

but on the other hand the Institute of Chartered Accountants of
Scotland can51ders that from a practical point of view the principle
of applying, so far as practicable, one system of law to any one
bankruptey should be adhered to. We are satisfied that the Court.

of the bankruptcy should have 3ur1sdlct10n to entertam actions

arlsmg under this clause but we wouid pomt out that it could
encounter difficulties in applymg the promsmns of a foreign
applicable law. For example, a foreign court might have difficulty
in applying the prov1s1om of Section 172 of the Law of Property Act.

87. Art_lcle 17(4) provides that the Courts of the State of the

bankru.ptcy are to have exclusgive jurisdiction to determine- :

"Disputes relating to the sale by the hquloator of the
moveable property of the bankrupt, where non -
compiiance with the rules cetermining the powers of

the liguidaior is alieged. "

We consider the principles of this clause to be unobjectionable.

88, Article 17%( 5) onfers upon the Courts of the State of the

bankruptcy power.to d 1 with:

"Claims for the rer"overy of moveable property from the
estate of the bankrupt’, '
This jurisdiction coincides with the usual rules giving jurisdietion to
the Court of the defendant » In this case the liquidater representing

- the general body of creditors and in our view is zcceptable,

86, Article 17(6) confers upoﬁ the Courts of the State of the

bankruptcy exclusive jurisdiction to entertain proceedings concerning
"Claims against the spouse of the bankrupt under bankruptcy law'.

Concern has been expressed to us that the provisions of this clause could
cause inconvenience gné even hardship to the spouse of the bankrupt who

might be requir ed to defend an action in a foreign court under foreign law. |
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It has been suggested that, 1gnormg czuesuons of possible fraud regard

“should be had to the mcreaswglv enhghtened views as expressed not
‘only in recent Acts of Parliament butalso in decisions handed down by

Enghsh Courts, and that it would be c_ieswa,ble to provide that a spouse

| in England, if technically subject to the law of another Member State,

shoula not have rights inferior to those accorded by the law of thls

‘ country. It has also been suggesied that it would be undesirable ‘to
introduce the prowsmns of Article 1‘7(6) so-long as there is no umformlty
of domestic law regarding the conditions under which claims against the ~
spouse of the bankrupt may be valid; it could be pxductive of much
‘-inequity and hardship if transactions, good under'a particular system

of domestic law were tﬁo be invalidated as a result of the application of

a foreign bankruptey law. Wehave considered this matter with some
care. We note that the report specificdly statesthat this clause relates
solely to matters pfoper to the law of the bankruptcy and does not relate
to other actions which the liguidator might bring against the barrupt's
spouse. In cur opinion Article 17(8) should be accepted. This is in
accord with several gener al comments which have been made to us,

to the effect that, glvep accepaance of the coneept of a European community,
citizeng of one Member S‘taie who trade in another must be prepared {o
accept the disadvantages along with the advantages which accrue from

being in the community.

90. Article 1'?(’?)‘ confers exclusive jurisdiction on the. courts of the-

State of the bankruptey to hear: '
"Cemplaints regarding professional misconduct on the part of
the liquidator, and disputes relating to his accounts. "

- The principle of this provision seem unexceptional, though we consider

that the word "misconduct™ is cut of place. The Article shoqu more

clearly apply to claims based on negligence and mlght read:

- "Complaints regardmg to the professmnal conduc:, of the
liguidator ..... ", '
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o1. Article 17(8) confers exclusive jurisdiction un the Courts of the
bankruptey to determine: .
“ Disputes relating to the admission of debts, with the exception of
fiscal debts or debts similarly recoverable, social security delis

~and debts arising under contracts of employment™.

The concession to the Courts of the bankr'uptcy of exclusive jurisdi'ction to

determine ”other than 1n the excepted flelds" questlons relating t LO the

‘admission of debts, preferences and SBCUT‘ltleS clearly imposes upon

creditors in other couniries certain difficulties whmh Article 30

attempts to mitigate and which are considered in the context of that

_ Article. The principle, however, has the obvious attraction of convenience

for the liquidator in a multi-national bankruptcy seeking to marshall del s

arising in different c'ountries under different systems of law,

02, The cohi’érring of jurisdiction in relation to such disputes is thought
to be without prejudice to the application by the Courts of the Siate of

bankruptcy of the ordinary choice of law rules. Indeed, this is made

-explicit by Article 41 in relation to general rights of preference and by

Article 43 in relation to secured rights and special rights of preference.

It is not made explicit, however, in relation to the admission of ordinary
debts and in our view this too should be made explicit. With regard to the
excepted matters, Article 17(8) provides that the Courts or Authorities
"normally having jurisdiction® shall determine the amount of the debt

and the eS{tent of such preferential rights as it may enjoy. These Courts
are not otherwise specified: in the case of fiscal or social security debts
they are presu n’b.bly the Courts of thz State imposing the debt. In reiation
té debts arising out of contracis of empioyment, the maiter is less clear
and should be clarified in the negotiations to avoid any risk of conflicts of
jurisdiction. We understand that the Department of Trade has already
taken note of the fact that it will be necessary for someone in this couﬁtry
to be given power to deal with the excepted claims arising under Article 17(8)
in bankruptcies occu'riﬁg.in other Member States. It is perhaps worth
recording that the Institute of Chartered Accountants of Scotland, in
accepting that the provisions of sub-paragréph 8 are probably as good as

can be achieved in the short term, is of the view that in the long term such

preferences should be uniform throughtout Member States.
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- hear applications from the liquidator or trustee for directions.

93. °  Article 17(8) provides the Courfs of _the Staté of the bankfuptcy
with éxclusive jurisdiction to determine di-sp'utes in which it is sought
to terminate current contracts when the termination is based on
bankruptey law, with the exception of éontracts of employment and
leases of immoveébie p’roper{y. \We understand that the report will

be amended to define the scope of the expression "contracts of -

employment' and we consider that this sub-paragraph is unobjectionable.

- 04, It éﬁpeafé Irom the report that baragraphsl-9 of Articlie 17

are intended to be a limitative mumeration of questions exclusively
referrakble to the Courts of the State of the bankruptcy. In our view

this should be made clear in the text of the Convention. We have given

-careful consideration to the possibility of there being important

omissions in the list. The report makes it clear that there are several

deliberate omissions, These include:

(i)' Claims which are not founded upon the voidability of
transactions under bankruptey law for the reCovéry o:_f |

moveable property in which the bankrupt has an interest;
> H . E‘ . 3

(2) actions where the liguidator claims by no higher right

than the bankrupt ;

(3) actions relating to immoveables and real rights in
 immoveables other thén_ those referred to in Article 17

Clauses 1, 2 3 and 6;

(4) actions to annul acts which the debtor hasg purported to
. execute after the bankruptey and which are inconsistent

with the vesting order in favour of the liguidator,

It is intended i:_’hét jurisdiction in relation to these matters should be |

governed by the European Judgments Convention. -

95, We do not consider that there are any other impor tant. matters

which should be included in Article 17, However if has been reported to

‘us by the Association of Certi_ﬁedr Accountants that in their view the :

Court 'having Jurisdiction in the bankruptcy should have juris.d.iétion to .

s




