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" ihe Council of the Sooiety

ﬂfo

| the Denartment of Trade AdVlaorV
' Comm;tten

the ZEC PRELIHINARY DRLYD COUVETIO [t
O BAMRRUFICY, ’inding up, Arrange-—
menis, uomposztions and similazx
proceedings, '
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The Law Society of Scotland is a statutory body set up by the
Solicitors (Scotland}'Acﬁ'1949 and ‘compriscs all solicitors practising in

Seotland., Tne Council consists of forty representative members and two
‘co-opted mombersa

. On first receiving the Draft Convention for consideration, the Council

appointed a speciallcommiﬁtee of peréons ezperiéhccd in the field to-

.

cons 16er the Hraft and to nrep are a detziled report tn the Council

-
L4 F

At an early.stage'in its deliberations the Committee had an opportunity

of consider ng the Lemoranaur pi?pa ed uy he Faculty of Advocates in
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Scotland on t"e Qra?t Loncant¢on and fou nd: itself green nent in gener
Yeros with the conclusions of iqe faculty as suumarised on Pages 18 ond 19 of

. : fe . g
that Memorandum.. {See Appendix).

" before the COUhc1} we e iﬁ net for receipt by the Couneil at thic stagse of ihs

the Draft Convw entlon. The Cnmgittéa has decided to delsy its rewort to
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the Council until it has had an epTortunity of comnietiing zn ervarination
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i=;the Aav1so*y Commlttee in accordance w;%h the 1nv1tat10n »o do 500

:aSéets /

.’;"of tbe Consalbaulve Paper so as to be 1n a poaltlon to adv1ue the Counc¢1
at the one time of its detalled views of the Dr It Conventien and as'fo

fn;p0331ble comments and crltlclsms whlch 1t consnders nght be sent, to};iﬂiit}‘

In the‘meantime,dhoee#er,'fhe Qommittee has‘repprted to'ﬁhe-Couﬁcil'

" “that the more it continues its det alled consideration of the Draft

'Conventlon, the more it shares the weneral cr1t1c1smo of the Draft

Conventlon set out in the hemerapdum by The h‘acul’c,,r of idvocates in Scotland
re*erred to above and the Coun01l hav1ng congldered theee views, has

agreed to the submiesien'of this Interim Report, feeling strongly that

L3

'the con51derable volume of comment and eriticism Whlch nay be eypected to

Iarlse as a result OL the 1nv1tat10n se to do by the Advxsory Committee,

3

and which will.tend to be directed to a considerable extent to detziled

points in the drafi Convention, nay obscure the fundamental weaknesses in

the proposals vhich are the subject of the Hemorandum by the Faculty;of-'

Advocates,  Since, in the view of the Council, these fundemental weaknesses e

- cannot be correccted by adjustuent or amendment of the present Draft

Convention, it is proper, in the view of the Council, to consider independently
of any detailed consideration of the Draft Convention, the question of

whether or not the negotiations towards the adoption of the Convention on

»

its present 1iq es should be pursued.

In the view of liembers of the Council, the various counirics making

I

up the EEC have developed over the_years eleborate and sometines

- idicsyncratic systems for dealing with insolvent persons and companies,

?hese systems not only embrace the administrative arrangemenﬁs for dealing

Vlth the 1nsolvency ut he atiendant cons-deratlonc of eoua11 ation of

-

d111ge ce, redactlen 0¢ Iraudulen pred Cerences end gratultous allenatlonsy

personal_liability'ef dire tovs in the case of companles; criminal liability‘

and so on. It is 1nheren+ in the concepiion of tue Drafi Convenulon cnat,

+

apart from very i¢ﬁ1ted fleldo, zach cf1the countriee will preserve its

own system, not orly for in{olvencies where there is no question of either
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concern to offer credit to another on cer aln ie“ms uuch as the provmslon

asset and/or credltors 1n aﬂothorrcoun ry, bu* foy 1naolvencles wnere

Lhnrb are asceis apd/or credltors in another counvry or COHHtTlCu but tbe

bankruptcy falls to be wound up_under,the'jurisdiction of.the.country'conce:ned,.'

Apa:nat that - bdckground the ﬂraft Conventlon rela Por "unlformlty“_f

upon the creatlon of a 51ngle bankruptcy Tor each 1nsolvency, such

'"bankruptcy eycludlng all other ba nkrupt01es in other countrleu 1h he

 lEEC and faced tkereafter w1th the comﬂllcated pronlems which Wlll arise .

..where an admlnlstrator 1n nne Lountry *equ1res to deal with assets and/
or creditors in other,countries, evolves a set of rulés as to-fhe law

to be applied in any varticular case. . Such rules are of course essential

to éhe concept of a single bankruptcf‘buttresult, in the view of the
Council, because of thé differences in.nationai laws, in guite arbitrary
decisions requiring %o be made vhich will, in many instances, seem to the
rartizs involved to bhe quite_illogical and unfair.' ¥oreover the provosition
of a single bankruptgy is to be bverridden by nationél.concepts uch as

that in some countrieq & non—trdder or even- a small trauer cannot be made

'bankrupt so that, in nractlccg'anomallos will® abound The Coun011 sharﬂs

the view of the xacultv of Advocabes in Scotland tbpt the 1ntrodactnoq of

the concept of the svngle bankruvtc; wrthou+ the con»emﬁoraneoua adoptlon '
of a unlform banrrupuCJ lay for the countries of thg EEC is likely to give

‘rise to complicated disputess to delay-wnsolvency pvocecdlrgm, and to be

sexlously prejudicial to creditors of and persons trading with concerns

~which beécome insolvent,

- I is imporiant, in this connection, te appreciate that, in the field

of commerce, Insolvency Law and Procedure assume importance‘nct'only vhen

insolvency actually occurs but form the back"round of many commmr01al
-dealings. Over the years. comaerc$al concerns -in the various ccunurles have
bu11t up through exnerﬂonce aqd adv1ce a con51uerab1e knowledge of the effec%s

- of lnsolvenﬂx and conuuct bhElT re1aﬁ:orsh1ps wlth other trading concerns in

B

the 1lgﬂt of txgt Pno ledsg. Thus tne-vill sness of a ,articulﬂ% *r@dlng

GfISecurityf o T f! o )

[ - ’ TR R R B RELE AT a1 | et

&y

P

W



RVRCHN

vcf'secu 1ty und the 1:ke may well turn upon +he knowlcdgn of bo h conce;nsl‘:

of the effbct of insolvency upen one 0r the otherg' In-the view of the Ccuncil,

' the uncertaintv'in'commé 01d1 deaimngﬂ vhich would be created by the

'-“adopulon of ule Dresent Draft Lonvenuﬂcn wou;d be verj damaglng, qulte anart

from the dlffjcultles whlch woulc arise in the operatlon of 81ngle banhrun101ce

:ab enV1sage& by the Drafb Conventlon.-

._ingthe ‘WG cases_uhere the a&optioﬁ of uniform'law‘is proposéd,viee.‘
personal iiability'of diﬁectbré and ménagers:aﬁd.thé effectsnof bankruptéy
on antecédent and current transactions,:radical amendment of ihe luw of
Scotland would be required which has not been uhoﬁ zhi to be Juutlflea in

+

recent considerations of the Bankruptcy and Companies Acis, In the view of

the Council, it would be quite wrong to amend the law of Scotland in these 4wo

limited-réspecté éxcept as.part-of a genéral exercise directed towarﬁs-fhe
intreduction of a unifpfm bankruptcy law for fhe countiries of the LEC, .As
the'adoption of such a uniform bankrupfcy law seens remote in vie?_of.the
insistence of tre Zember States ﬁpon the maintenance of specihlitiés of

R

their own 1nholvepcy law in ileld“ other than tne two montlon xdy any question

of amendment of the law in these two fields should be postpongd indefinitely.

Notw1thstanc1ngltheue criticisms of thé‘Draff Cdﬁveﬂtipn, the Council
aéprecia%es that considerabls diffi;uitiéé ére cxperleﬂced in yrﬁc ice in
tracing and realising_g.,ets in other countries and in ascertaining ané .
ranking t.c cizinsg of craditqrs in a feir znd reasonable uay¢'-Héving
declared that the ba 1é proncsals QOnfained in the Draftﬂsnvenfion ﬁouidh
pfoéude more diffidﬁlties in practice.fhah thej woﬁld resolve,. the Councii
has applied ifs mind to thé guestion of mhéther interim measures are pé 31b1e

whlch would assist in dealing with the difficulties immediately above

mentioned. IR L e

In the practical experience of lembers of the Counc11 a trustee in.
W ~

bankrupicy, or liouidator of a Scotiish coqpapv UJl] alimost inevitably

rezlise acsets in other countries, He
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will similarly requirs professional ascistancé in dealing with clainms
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€« . and in ,part culur spec:.al clm.ms by crcd.:.tor in other comntries e.g. lien,

'and set off. In thﬂ flalu of relaulon back where the acts éomplained of

had occurred in othor coun ies, profcssional as i“t'nce-in these countries .

ﬂ”?ﬁﬁﬁld.iﬁevitably bgirgquired;  S

In these. circums tances, the Coun017 sees convlderablc advantsﬁe-
iin' that'prqfes 1onal a831stance belng prov1dea in othe; counurles where there_
o are creditors and asseto by a truv*ee or 1:qu1dator anp01nted In such other

.countrles tﬂe estate of the insolvent would thereafier be adm1n¢stered bj

co-~opexration among the varlous tru sbees or llquldators in accordance w1th
rules designed to secure an equitable distribution to creditors in all

Member Staies,

in a mplg caﬂe, for examnle, of a Lcottish ]1qu1&ai10n there the

.

company concerned had fa ctorles in both Ecotland and in Fra mee, a Fre:ch
liguidator would be in a po 1tion‘to realise *&e assets uhere° %o deal under
French law u1th apy pecial problem arlulng c'm:h as relation bdck to deal

. . ! . <
4 vlth prcfeventlal claims in accordance thh frencq law, and to adjudicate unon
the cJaJns of ord*nary cred1+orw
The oCOtblSh 1i0u1dator would carry out sinilar functaons 1n Scotland

and wnat uouid be. requlved thereafter. would be a basic framework of rules

under vnﬂch the tJo llqu¢uato$s would meet the fees and expenses incurred . -

in conducting their respective operations and would then distribute the

1ngauhcred assets among the various classes of credifors in the two countries,

The Council suégests that the first trﬁsﬁee or liquidator'to be appointed-

should be.:eépon ible ior uhG lﬂitldblﬂn of bar’ruptcv or llquldatlon
L proceedings i_ ny othar country of +he BIZC vhere_+bere are asantu ang
créditors of the ba*Prupt flrm, or cowyénv unles; uch oroceedin have
 &lready been 1n1t1ated in such otner counbrlbqe‘j;hn troctee or llqaldator
'flrsﬁ anp01ntpu snovld also be responsible for‘uaﬂlng {he iniﬁiativé.in making ::
such arrdpemﬁnus 2s may be nccés Ty betweep or. amonr the other truotee

to truétecs/'
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‘or trustees, quldator or 11qu1dato“s, wo‘ever anp@¢nued and ﬂlMu61f to

carry 1nto eflbct the prono sals referred to-a‘oo*._red

o av01d unnecessury fﬁéﬁﬂé, J’he “rcglﬁtration" in another country oi

1 the LEC of a bankruntcy or 11nu1ua+non order made 1n the "flrst" country uhou1d

e suff1C1ent in 1tqelf to aubhorlsﬂ the Court of the t other couniry. to

issue & flrst order in banhruptcy or lquLdatlon under 1»» own. procedurese

:Tne Coun011 does not exclude the p0531b111ty of arrangements being made for

."reglstrgtlov" in the case. of voluntary 11qu1dat10ns.

The fees and cutlays of each trustee or ligquidator would be a f;rst

' charge on the assefs “ngathereu by him, ﬁuy unpald bzlance of fees dnd outlays

of.other trustees or liguidstors would form 2 second ch L rge on thesé assets,
For the reasons expréssed earlier in this Interim Report, this would cause
1ittle_prejuiice'in circuﬁstances where the.éosts of nrofossional advicers
in other COth“lCS 1nev1tab1y form, in alﬂout every case a first charge upon
assets realis ed therep

[

Where thefe are assets‘only, of éreditarS‘only in otﬁer countrlc of the
ZEC uhere a itrustec or 11 idator had not been ann01nted the duty and rlﬁho
to deal uzth these would fall upon the trustee or 1iquidator in the "first"
-country unless othervwse agreed bebveer him and the other truatecu “nd
1iquidators. e T )

»

*

The same procedure would be adopted in the matter of assets and creditors
in countries outwith the EEC,

. As a general principle,_the Council Teels that the framework of rules

Rovernlnv the reT i onsLiD'between the‘trustees-ar 1iQuidators in the variouS'

countries of the FEC should be 1nuornoratﬂd in a Lonventlon, it fould be

~a central prov1s1on of uhe COHVEhtWOH that thnre bm;uet up 2 European _
K Bankruptcy Court with wide discre 1onarj nouers 1o rﬂsolve disputes or'

"fulf;erupces bet"een or among: brugtens and Wﬂquzuatorsp These problems

would aris Qetween 0¥ 'amcn eépenﬂence tru istees or liquidators and the

Councii/
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ito a Stated Casee

‘¢éountry and makes advances in more than one country.

legally /

L)

Counc11 is confident that in manJ cases they could be eliminated throuph

.~ the good wense and exycrtisé.of‘such pcrsons; '1n,%he.event of submisSions
rutd the”European Bankruptcy:&otrt being requ'"ed mt is thought thdf before
' sumesulon, the nlsnuteu could be reuuccd to crltlcal JaSUES canable of

x beinv disposed o10 wlth the mininun oi eypen by a'form of procedure similar

-

As to the fuﬁdamenfals ofrthe rules, the Council considers that fees and

outla yo of trusteces or 11qu1dauors °hould be dealt with as set out above;

that benorally speaking secured creditora should be dealt with under the law

¢f the couniry in which the security subject lies whether moveable or

immoveable; that preferred credifors chould rank in the first instance only
upon available assets in the couniry in ¥hich their debt arises and thet any
ranking elsevhere should be an ordinary ranking only; and that all

ordinary creditors, including preferred credifors who have not obtained payment

in full out ol the assets in-the couniry in which their debt arices, should

rank pari passu on the total asseis available for distribution to ordinary *
creditors. . _ .

Such rules would in the view of the Council have the advaniage of

elarity although there are obviously specially difficult cases such as yhere

a creditor holds =zecurity and/or preferred ¢laims over assets in more than one
*

There remain, in the view of the Council, some difficult problems such

o

as that which cccurs in the case of a small trader in Italy, where, according

to pre sent ITtalian Jaw, cenyrunbc' cannat odcur,_ If the insolvent had

assets in'Scotland and were seque ated her, Itallan creditors would be

entltled to ronk on the Scottish assets lthough neither'they nor the

fscottish creditors would be entitled to rank_uPOn the insolvent's Italian

estate. There is no alternative, in the view of the Council, but to
incorp oraie in the framework of rules, the provision that the general

ranking of creditors is conditional umpecn bankrupicy or liduidation being

5
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in the Scottish sequestration,

degally competent ‘in the particular caze in cach of the 3o counuried

. -

concerned, Thus, in the exanple quoted, Italian-creditors could not rank

An advan,age of these nropooalq in the present context is thdt no

'radlcal anendment of the 1awe of tbe counurlcs o?_uhe BEC would be required

_elther deallnb generally wlth banhruptcy or llquldatlon or deﬂllng Wﬂth'such

matters as pers onal llablllbv of dﬂrectors and ranager or relation back,

All these would full to bé"aec'iil*L wlth Vlthln the context of the various

natlonal bankruptCLeu and l yuidations,

~The ﬁresent banLruD tey law of Lcotland, for exanple, doeﬂ not exclude
the right of foreign creditors to rank in their varicus classifications;nor
does it envisage that the trustee will not collect assets in other counﬁries

to be applicd and distributed in zccordance with Ccottish baniirupbc; lau he
o

~difficulties arise in the practical application of the existing law %o

ereditors and/or asseis abroad and a Convention providing overriding rules

e

for a situation vhere there arc acsets and/or creditors in morc than one country

in the BBC would be welcomed becauae, in the view of tbe Coun011 it

could not out assist, Further, through the co—bperation of frustees and

31quﬂdatorg in the varlous countries, there might well evolve more extensive

rules ‘which might uliimately form the basis of uniform bankrupteyr law,.

The Cﬁuncil does hot pretend that %bis Jnterwm Repori nas ﬁroduc d‘a
‘schere in suff 101ent de%th to be utili d‘aﬁ_oncé as an interim measure if;
as_fhe Council reccmmends, the present Draft Convention ﬁe abandoned., The
Counecil urges, hO"evcr, that the basic propos sals be given very serious

consideration and, if an proved made the subject of further consultation.
In name of the Council., =

3.0, HUBLANS

President,

28 Februaf' 1972
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APPOVDIX

Exuract irom Menorandun by the'
. Yaculty of Advocates

" Qonelusion

| Tﬁe.FQCU1fy=srﬁéﬁélﬁéibﬁs‘ﬁay_ﬁé éﬁmﬁégiéed‘aé‘féiloW§;f
(a) . The Gonvention leaves the major mﬂ%ters?éfrthe:¢ont?nt and
ﬁpflicatiOH of bdnk&gﬁfcfﬁléﬁ to Bé qetejﬁiREdrby“ﬁétionél 1aﬁ$? and:in thése'
réspéct; makes no contribution to_échicfimg the aims of unity_and uniformity,

(b) The principal innovatibn proposod?ié fhe creation of a now grbunﬂ
~of exciusive Juris dlctlo“ 1n bunhzhptcy mattﬂrse The 1nuroduct1§n of’ thi
ground would be likely to give rise to compliéated diéputes, to delay bankruptcy
proceedlnuu, ahﬁ to be Uurloudlj predudlclal to crellto s of and persons tradihg

with bankrupt concerns.

(c) The provisions of the Convention and Uniform Law relating to tie
‘personal lisbility of directors and managers would involve major alterations

-

in the rules of limifetion of 1liability, for which no Jjustification is put.

forwvard. The provicicns of the proposed Uniform Law are vague and uncertain, and

do not adequately define the conditions on which personal 1iébiliﬁy-would arise

(a) The provisions of the Convention and Uniform law relating to the effects
of bankruptcy on aniecedent and current fransactions are inavplicable in Scotland
-without major amendment to the system of bankruptey law, They are also illogical

. . . - o L e

and obscure.

(e) Nany of the prov1szons of ihe Convention ave- obscure]y drapted and

unsatisfactory,

The Fgcultv would auu01d1ngly be Oﬁposed to accentance of the Convention

:and Unl orm Law by the United Hingdon.

T T R
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- PIRST MEMORANDUM

by

the Council of the Society

to
i - the Depariment of Trade Advisory
-ﬁ Committee
3 ox
A o - ' the ERC PREILIMINARY DRAPT CONVENTION .
: ' ON BANXRUPTCY, Winding up,
JArrangements, Conpositions and
similar proceedings.
The Law Society of Scotland is a statutory body set up by iha Solicitors
3 ~ (Scotland) ket 1949 and comprises all solicitors practising in Scotland. .
) &
3 The Council consisis of foriy cpresenta?&ve members and two co-opted membors.
3 Reference is made to the Interim Report on the draft Convention zlready .
E | |
E gubnitted by the Counc 1 on 28 Webrua“y 1975, In particular the Council
3 wishes to make it clearithat the following detailed comments on the Convention
,é oniy apply if the adoption of the Convention is to proceed.  The comments do p
: ‘not in any wey inply that the Council is departivg from its previously erxpressed

view that the present dreft Convention should be abandoned.

. The conments are made on the original English text dated 4 June 1973
prepared for the then Depariment of Trade and Industry and revised by the Toreign

3 - and Commonwealth 0. fice,

I - ARTICLES 1 te 27

PROVISIONS,

;i

..
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;hﬁCSﬁS“ ive ci

CORNCerne
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2. In so far as'iﬁ not otherwise provided, the Drov1q1oh re¢dt1np to
bankruptey shall apply by analogy o  the arrangerments, L051b¢ons and other
“Torns of procesding listed in Articie 1(%). of the Pthocol '

Comment:  The Council assumes that in the event of the Tnited Kingdom
acceding to the Convention, sequestration in icotland would be
'incorporated among those forms of proceeding specified in Article

1{a) of the Protocol but it is not wholly clear whether the

3 Conven ion is intended to eztend to sequestration of the estates

of a deceased debtor. It is also assumed (desPite the opinion

ik

$0 the contrary expressed by the Denartment of Trade Advisory

Commitiee in their Consuliative Paper (Para. 2 5)) that Volun—

ttary Trust Deéds for behoof of Creditors and creditors volun-
ttary liguidations of éompanies (but'not composition arrangements

as at present obtaining) would be included arong those proceedings

listed in Article 1(b)_of the Protocol. Tt is however noted
that the forms of proceeding already listed under the latter

% : Article appear to involve. the participation.either of the éburts
| or administrative nachinery of tne Statﬂs concerned.. 5 In these circums~
':tanceé the cﬁrrént ru}es concerning the operation of Trust Deeds

-weuld require to be amended so as o bring them under the

supervision of the Scolttish Courts,

He Th1s Convention shall noi apply to bankruptcy or to the arrangenents,
compositions and other forms of proceeding listed in Article 1{b} of the
Protocel, if such proceedings are dinstituted in respect ofs

-~ Ainsurance undertakings of all kinds, irresnective of
their lesal Torm, with the exception of those which
engage only in re-insurance:

"« the undertakiﬂgs desi{mate'q by each Contraéting Stat
and listed in Article 11 of the Pro+ocol to the EXbL&t
determined by that Articie.

. Comment:  Without. the benefit of specialist knowledge of the operation of
i l - . insurance undertzkings in Buropean States the Council can see no

valid reason why these should be emcluded fron & he Convenrlon

oxr indeed that any typ=s of bankruptcy proceedings taken in

16 insbitutions listed in Article 11 of the Protocol

e

e L ;- '
respsct of %

n

should be regarded as being outwith-the-sccpe¢o;-1%a
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-.Article 2 — Unity of thexbankruptcy.

-

The procsedings specified dn - this Conveniion, when instituted in one of

+he Contracting States, shdall have full legal effect in the other Contracting:
States and shall be a bar to the instifution of any other such proceedings
in _those btates. . o . o

Comments _Thé Councii fully.aqcepts tha% in the eﬁéﬁfﬁéf the‘Convention

| becoming'pért.of the Law of the United Kinééom, the institution
of bhenkruptcy proceedings in any Contracting Stafe should be &
.bar-to the inStiﬁgﬁion of any otherwgimiiar proceedings in other
Uontracting States, and that thé debior should be éutﬁm&%ically
regarded as'bankrupt in all of the States Which are ?arties %0
the Conﬁention; This Article embodies the principle of unity

of the bankruptcy throughout the E.E.C. which underlies the draft

Convention.

TITLE 14

JURISDICTION.

SECTION 1: GENERAL PROVISIONS.

Article 3 -~ Jurisdiction based on the vrincipal place of business.
e 1Y

: 1. Yhere the nrincipal place of business of the debtor iz situated in one’

of the Contracting States, the courts of that State shall have exclusive
Jurisdiction o denlare the debtor bankrupt. '

2e The principal place of business reans the place where the main interesis

of the debior are ususlly adninisiered. Tn the case of firns, conpanies or .
other legal persons thaet place shall, for the purposes of this Convention,

be presumed to he their seat ag prescribed in their statutes until the contrary
ig proved.

Comment: The Coﬁncil has.stréng reservations abouf the proposition that
jurisdiétion %5 declare a person bankrupf should he deﬁided with
reference to tha%'person's‘p:indipai plﬁcé bﬁlbusineSS (*centre
d*administration"), The Councillapﬁreéiatés”fhat the‘underlying
reason for the progositﬁon is that in'cerfain Buropean States an
individual may no% be_made formally Eénkrupt unless he is engaged

in trade or business,.or even in Italy if he is a "small trader!

\piccolo inmprenditore). This is a concept entirely forsign o
the Law of Scotland and one which the Ceuncil would not wish to

see enacted ir this country. ¥From the U.K. standpoint, therefore

it would /




-

it wéuld aﬁnear‘tq be ﬁdré legical for the Convention to state

"that the Lourts.ofrthe Coﬁtracmlnv State in WﬂlCh the debtor has
hlm dONlGlle (or p0551bly his usual re51ﬁence) should have
exclusive. gurlsdlctlon to declare hinm bankrupt and that in the
case o;.legal pe;soﬁs such as firms and 11m1ted companles; the
Contracting State 1n which the reg:sfe”ed offlce is 31ﬁuated
should have excluSive Jurisdiction. It is_in any case understood

that the nxgresulon ”seat as pxescrlbca in-their statutes" would

'be nore accurately tranoldted from the French as "regﬂstered

office™,

Article 4 ~ uQIlSdlelOn bvased on the existence of a businessg establishement.

iere the principal place of business is not situated in a Contracting State,

the courts of any Contractine State in which the debtor has & businsss es—
ctablishanént shall have jurisdiction to declare the debtor bankrunt.

Article 5 — Jurisdiction based on na tlonal law.

Where naither the princimpal nlace of business nor any business establish-
sment is situsted in a Coniracting State. the courts of any Contracting
State whese lavw pemaits then to declare the devior banirupt sh&]l have
Jurisdiction tc do so. '

Comment: If the location-of %he debtorts centre of administra%ion is to bé
the priterion for determining Ju “ diction in hankruﬁt Y P oreedl
thé'Council has ﬁo comment; to'maké on either of the#e Articles
which follow légically from the main principie, -'(Refererlce is
however, made to the Council's comments on Arficle 3,~2 above)a

Article 6 ~ Transfer OI the principal place of business to another
Contracting State.

i, Where the debitor has, within the six nonths before the court zcomes
sgiged of the natter, tranaferred his princinal nlace of business to
another Contracting State, both the courts of the latter State and those of
the State where the princivpal place of business was previously situated
shall have durisdiction to dazclare the debtor ban rupt

2; : Lhe kObrts of & Cont*wctﬁng Stete in which therc has been instituted,

in accerdance with this Convention. one of the forms of proceeding referred

to in Ariticle 1{b) of the Protocol to this Convention,skhall reiain Juris-
:diction to substitute for the form of proceeding instituted anv other
form of vroceeding referred to in the Convention, even where the conditions
of Jurisdiction lsid down in Artiecles 3 to 5 are ho longer satisfied..
However, so long as such cubstitution hasz not taken place, anv court which
has scauired Jdurisdichion under Ariicles 3 to 5 nay, where an sayrangement
or ” . ‘

g3,
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or copnosition is alreadv being innlemented, entertain bhankruptey or other
Efbcecdings instituted in-respect of debts incurred after the approval of
the arrangement or composition. When such bankruptey or other proceedings
have been inastituted the courts which previcusly had jurisdiction shall
ceage to have jurisdiction to effect such substitution as is referred to
ahove . o :

Comemnt: - The Council accePtsfthat where a debtor has transferred his

principal place of business fron one Contracting State to

another, that the courts of both States. should have concurrent

jurisdiction %o declare hiﬁ vankrupt and the suggested period

of .six nmonths during which this juris&ictiqn is to remain

seéms reasonable; The proposal whereby the forms of proceeding
1isted in Article 1{b) of the Protocol may be superseded

by any other form of proceeding referred to in the Convention is

Y, e,

also approved, in particular the proposal whersby a Court having
jurisdiction under Articles 3 to 5 of the Convention may declare

a debtor bankrupt where a conposition arrangement has been entered

into at the sight of the courts in another Contracting State . . .

Article 7 ~ Transfer of the principal place of business to a non~-Contracting
State. ' ' ‘

Where the debtor has iransferred his principal place of business to & non-
Contracting -State, the courts of the Contracting State in which the princinal
place of business was previously situated shall yetain jurisdiction if ihew.
become seised of the wpatter within six nonths of the transfer.

Conment:  The Counecil approves of the terms of this Article but sﬁggests that
the period during which the courts of the Contracting State in
'% o which the debtor previously hed his principal place of business

should retain their jurisdiction for a peried of one yecar as

opposed to six months.

Article 8 -~ Transfer of a business establishment..

There the jurisdiction of the-couris of one of the Contracting States is based
or.the existerce of & business establishrent ., the provisicns of Articles 6 and
7 shall ayply to the transfer of that buginess estavlishment..

The "comments on ‘the immediately opreceding frticle apply here also.

 SHCTION 14 - SPECTAL PROVISIONS

hrticle 9 /
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Article 9 — Hon-nerchants and sssll traders.

% Where the courts of a Contracting Staie, which have jurisdiction under

e the provisions of the preceding Section., are unable %to. declare s debtor pank-
. rupt by reagon of their national law because the debior is not a nerchant,

or is a small trader (pitccolo impre enditore) within the meaning of Italian lay,
the bankruptcy mav be declared by ithe courts of cne of the other Contracting
S States if the debtor has a business establishnent in that State, or if in the
absence of an estsblishment the law of that State suthorises such proceedings.

2. . Judgpents given under the rules of jurisdiction laid down in varasravh 1
E shall not take effect in the Contractineg State in which the debtor's principal
‘ place of buginess is situated. = . _ : _

Comment:  While weicoming the provision wﬂereby the courts of a Contracting
:State, which h&ve_jurisdictién tP de so, nmay declare a debtor

barkrupt no{withstanding the fact that undér his naiional law

sqéh & person may not in fact be rendered bankrupt, the Counecil
congiders that +this Artiéle cuts directly across the principle of
universality of the bankruptcy embodles in the draft Lonventlon

and that all Contracting States should effect such.leglolutlve o .
changes in their doméstig legal systems as may be necessary to

ensure that:all'individuals nay be ﬁade bankrupt whé%her dr not

they are engéged in business., Tt follows that the Council does

S e fe

not accept tha ternms of paragravh 2 of this ﬁvtlcle. In any

Ea

~event a Liqui dator's avthority fo act on behalf of all creditors -

e

wherasoever situat ed should be acknowledged by the coufts of -all

E c Louufdct1ng States.

Article 10 —~ Henbers of firns, coupanies or other legal persons with unlinited
Joint and several lisbilitv.

The courts of a Contracting State in which a firn, company or other legal
person, comprising one or nore menbers with unlinited joint and several liabile
tity for the debts of that firp, company or other legal person, has been
declared bankrupt shall, vhere the law of thot State permits such nerbers o be
declared bankrunt, have lvxisdiction so o do. irresvective of where the
principal place of bus;ness of the individusl nepbers is situated,

N "'wf’-ﬁfd‘ -'J,‘;.: .

Ko comment.

~ Tersons. directine or manasing a Tirm, coapany or -other legal

. -The courtu of the von+r1btlnﬂ State in thch a firn, “company or. other legal o
El person hasg boon dcclarea bankrunt shall have Surisdiction, in aceordance with
o . Article 1 of Annex i, to declare the persons referred to thersin hankrupt.

Commant: /
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(omment! The nr1ﬁ01p1e of rhls Article is ayproved;ﬁut reference is made

to  the COunCLLtS cbservations on Article 1. of Annex 1.

Artwﬂle 12 - Parscns recpu331ble for the wmanagenent Ol s firm, connany or
‘pthey legal Herson,

i. The courts of the Coniracting State in which a fivm, company or other
legal person has been declared bankrupt shzll have jurisdiction to enlertain
acticns founded on the liability incurred by the nersons specified in Ariicle
2 of Anpex 1 by reason of their managenent,

) . :‘-“".“.’1_-;_:-:;»‘. . ; “ ‘ L , R R - .
24 Those courts shall hove Jurisdiction to declare such persons bankyupi
under the conditions defined in Article 2 of sinnex 1.

Cormment:  The principle of this Article is also accepted by the Council,
but again reference is made to its Conments on erticle 2 of

Annex 1.

é Article 1% —~ Jurisdiction in special cases.

9.  Where the law of the State in which the firm, company or other legal

person has boen declared bankrupt does not pernit the declaration of the _
bankruptey of the members with unlinmited Jjeoint and several liability referred .
to in Articie 14, or of the porsong who have been directing or managineg it
referred to in Article 11, such nmembers or persons may be declared bankrunt

4 by _the courts of the cother Conitracting States in accordance v*th the rules of

E Jurisdictiion laid down in Articles 3 to 8.

e

2. When one of the persons referred to in Articles 10, 11 and 12 is already
a pandrupt in one of the Corntracting States, that bankruptey shall be a bar
to the institution of fresh bankruntey vroceedings under those Articles,

Avticle 14 -~ Proof of the debts of a hankyupt firm, company or other lepal - s
person in ihe bankrupntcy of & nerson who has been directing or managing it.

In the cases referved to in Articles 11,12 and 13, the liouidator of the firm,
company or other lepal perscn shall prove in the name and for the account of
the bankruptev creditors of that firm, coumpany or other legal person as a
creditor ir fthe bankruptey of the persons referred ic in those Articlea.

i b e ol

Comment:  The Council approves of the principle embodied in these two

Articies but considers that in practice ineguities could arise,

It is possible to envisage a sitvation whers a partnership baving
its principal plzce. of business in a Contracting State, the

donestic laws of which do not enable the individual pariners Ho-

i

be rendered bankrupt, to have one pariner whose principal place of
business is situated in a2 Coniracting State whese laws do permit

his individuel bankruptcy. This constitutes a depariure From

e E e

the /

T e

S
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S , " the Conveqtlon 8 central jurisdictional princi le wnlch is that

-the courts of the Contracting State in whidh‘the debtor has his

centre of adulnlstratlon snould have excluslwe gurwsdlctlnn to
'declare th bankrhpt. In these 01rcuusuances that pariner

could be ﬂade persona;]y lisble ﬁor the entzre partrership debts

‘in.the event of there being ingufficient assets in uhe Stabe

where the bankruptey was declared.

SECTTON 141 —~ CONFLICTS OF “TURISDICTION.

Article 15 - Glaims of Jurisdiction

1a Where the courts of different Contracting States are seised of bankruptey
preoceedings_in respect of the sgame debtor, and the jurisdiction of one court
prevails under this Convention, the other courts shall, if necessary of their
own motion, either decline jurisdiction or siay the proceedings uncil the
Hudgment of the court whose jurisdiction prevails has becone res judicata.

Comment: Tt is zeceepted that where bhankrupte roceedings aré railsed
p _ ¥
gimultanesously in a number of different Contracting States the court

whichk hag prevailing jurisdiction in terms of the Convenf:o should

*

proceed to deal with the application, vhile the courts in the
other Contracting States either decline jurisdiction or siay.

.,

pro“eedlpgﬂ until thQ Judgment of the cou“ts in the State wi

prevailing jurisdiction is final. The expre551on Hres judicata®

in this context eppears to be inappropriate, the original French text

LI

¥ ) | = . | - 4 - .
of the dvaft Convention having used the word "Jugee', which the

.Council congirues as "final",

P 2 Where the courts of different Contracting States which have concurrent

? jurisdiction under this Convention are seised of bankruptey proceedings in
respect of the same debtor, apd the courts of one State have alreadv declared
" the debtor bankrupt, all other courts shall stay the proceedings until the
Juderent declazring the debior bankrupt has become yes judicata.

g e

L

Corment:  Again it is accepted that where “anKruptcy nroceedlngs are

i

‘raised in diffevent Contracting States,'and the courts of one

i

of ‘the States has alwveady declared the debtor bankrupt, the

L

proceedings in other States should be stayed until the

PR

jadgment of ihe court in the first State is finsl., The
same comment in relation to the use of the expression "res

; : A A s e o RIide
: Jndicatal annlies to thls.

Lriicle 16 /




R

.

rticle 16 - Diac Inimers of Jurisdiction.

{.. Where circumstances are such as to cause to prevail the Jjurisdiction

of the courts of a Contracting State other than the State whore court is

seised of tne matter, the latter court shall, if necessarv of its own motion,

either stey the yroceedings and grant time to enable the apnlicant to brlng

“proceedines in the former courtsa or decline Jur10d¢ctgono

No comment,

2o Yhere, by a judgment hoving becone res judicata, ths court of a
Contracting State has declined jurisdiction nursuant to parasravh 1. the

courts -of the cother Contracting States nav not decline jurisdiction on

the ground that in the first-mentioned State thers exists a basis of
Jurisdiction which the courts of that State have refused to aclmowledge,

Comments The principle is accepted but the !inglish translation

requires clarification.

SECTION YV -~ ACTIONS ARISING FROM THW RAWKRUPTCY.

Articlie 1

The courts of the State in which the bankruptey proceedings have been
ingstituted shall have e?clu84ve Jurisdiction to entertain proceedings arising ~ R
from:

ﬂi) claims as to the invalidity as asainst the bankruntey creditors of
‘certain transactions carried out by the debtor during the peried of
relation-back, cven where such transactions relete to immovable property:

(2) clains for payment or for recove%v of propertv founded wvpon the in falidity
of the irangaclions mentioned in »arasraph i

(3) _arplications to set aside transactions effected by the debior. in fraud

of his creditors, even vhere such avplications have a basis other than
the laws of bhankruptcyv; :

2

Comment: It is accépted that the courts of the Contracting State in which

the bankruptéy proqeédings have begn instifuted should have

exclusive jurlediction to enteriain ﬁroceedings arising out of
~trensactions of the kind described inrsﬁbnpéragraphs (2) and (3).
Howevér, s regards sub-parazraph (3) the phrase "even where
:such-applicatipns have a basis other thaﬁ'fhe_laws of,baﬁkruptcy“

is not understoed. It is, ho%ever? considered that the Courts.of the

‘State in which jmmoveable opert is situated should have
3 Pr Vi vated s haw

exclusive Jurls1 timn to determine all claims relating to that

- property.  The Council nevertheless appreciates that inthe event
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of the provisions of Article 4 of Annex 1'heing incorporated
intc the domestic lows of ail bon'“actlng sfates, this objection.

becones less pressing,

(4) disputes relating to the sale by the liguidator of the moveable property

of the bankrupl, wvhers non-com. 11unce with the rules deternining the
powers of the-liqulaator is alleced: Lo

Comment: It is not undefstood why there should be a distinction drawn
hetween ﬁoveab le and imoveable p"operty sold by the liguidator
when the yrocced¢ngs have been raised on the ground that the

1iquidator has not complied with the rules determining his

POWEerE,
(5) claims for the recovery of ngveable property from the estate of the
bankrupt, subjcet to Ariicle 21 (4);
Ho corments,
i§§ claims asainst the spouse of the bankrupt | 1ﬂ application of a snecific
provision of bankruntey law: :
Comnments The princinle of this sub-parograph is accepted provided it ' <

is not construed to mean that the liguidator has the right
to initiate proceedings in respect of a spouse’ prunerty
situated in any of the Contracting States other than the State

in which +he bank“u?{cq proceedings have been instituted, T¢

iz submitted that the liguidaior should have no rights against s
the bankrupt‘ ‘pouee in any other Contrgculng utate except

where there has bheen prins facie evidence of a benefit having

1

baen conferred unon that spouse during the period of the relationeback,

A Y . . V .
(7} comnlnints regarding p
liguidator, and diswutes re

ofessional misconduct on the part of the
ating to the subnitting of hig ¢ accounts:

T
o |
L

Comment: It is submitted that what is ‘meant here is that the courts of
the State in whiCh the bankruptey proceedings“have been
- instituted shﬁll have exclusive jurisdiction'té ehter%ain
: proceudln q.arlsing'from complaints regarding misconduct on the
-part of the 11qu¢dator in relation to the conuuct T the

bankrupiey and no%a"profassional-misconduct"‘in'the general sense

ISR
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{8) disputes relating to the adnission of debts, with the exception of

figcal debits or debts recoverable in like manner, social security debts.

and debts arisine under coniracts of enploymeni., In the case of these

exceptions, the courts or authoriitics normally having jurdisdictien shall

determine the existence and the smount of the debt and the extent of such

preferential rights ag it may enjov.

Cotment: The proposal that the courts or authoritiés-normally having
'_jurisdiction in relstion o fiscal debis or debts recoverable
in like manner; Social Security dedbts and debts arising under

‘contracts of enployment should retain that jurisdiction after

the declaration of benkruptcy cuts across the principle of "univer-—

rsality™ of the bankruptey. According to the Hoel-Lenontey

Report (p. 73) it did not seen possible nor opportune to depart

from the usual rules of jurisdiciion of the country to which such

debts relate". - The expression "the courts or authorities normally

having jurisdiction” in relation to the excepted debis is lazmentably

- vague, particularly in regerd to contracts of employmemt, and requires
detailted clsrification.
(9) disvutes in which it ig sought to terminate current contracts by virtue -

of & provisicn of bankruptey law, with the exzception of coniracts of

employnent and leases of imnoveable propertv,
al

Comment:  I% is accepted that the courts of the Contracting State in which

the bankruptey proceedings have been institufed-should have

Jurisdiction to consider disputes in which it is sought to

terminate contracts which are challengeable by virtus of a

provision of bankruptey law and the two excepiions secem sensible.

t

is situated,

TIPLE 111

APPLICABLE TAW

*

It is however submitted that all contracts relating to immoveable
property should only-be fterminable in respect of any provision

of bankruptcy law by the courts of the State in which that propefty

Article 18 - Conditions governing the insititution of bankrupicy vroceedings,

The conditions goverming the ipstitution of bankruptey wroceedings shall

bhe

determined by the law of the Contracting State in which the court having
durisdiction in accordaunce with this Convention is situated,

/ ' ' -

e T T T



T . No comment. B . S : "

Article 19 — Procedure in and effects of the bankruptcy.

1. The law of the State in vhich the barkruvicy proceédinﬁs have heen
instituted shail determine the procedure to be followed.

2. Subiect to any contrary provisions of Title IV, the law of the State in
which the bankrupicy proceelings have bhaen institiuted shall determine the
etfects of the bankruptey and also the concitions un'er which the bankruptcy -
ie veiil . as against a third party.

No conments-

TITLE IV

CENERAL BITECTS OF THE BARKRUPTCY .

4 . SECTION {1 - EFFECTS OF THE BANLRUPTCY TNDDPENDEBTLY OF ADVERTISHMENT.

Article 20 - Divesting'the dobtor of his properiy.

Incepeniently of the nrovisions for advertisement contained in Article 25. the
parkruptey shall take effect against the ‘ebtor in each Contracting 3iete, and
in particuler with respect to divesting him of his vroperty.

£ The prinéipie'of this srticle is accepted but as presently drafled -
would cdnflict.wiﬁh the Law of Scotlanﬁ in regard to‘fherrequirement.
for the reéording of an hbbreviate of Sequestration in the
Diligence Registeré within a period of iwo days froﬁ the date of
k: _ the first deliverance. The effect of recording of an Abbreviate
is not to divest the'{ebtor of hﬁs heriiable propefty.but ﬁas thé'
effect of an.iﬁhibition,and of & Citation in an adjuiication of

the ecstate of the debtor at the instance of the creditors altervards

‘ranked upon the estate (Bankruptcy (Scotland) Act 1913, section 44).

RTINS N A

Article 21 ~ Staying of proceedings by iadividugl creditors.

,; 4. In the Contracting itatesother than that in which the bankruptcy preceedings
; have been instituted, the juimment leclaring the debtor bankrunt shall,
inepentently of the provisions for advertisement confained in Article 25, be

s bar to any proceecings on the vart of intivitual®creditors whose debts
incurred before the Bamkrupicy wag declared are not socured by a charge on
moveahls or imnmoveable properiv.

No commsnt.

PRSIy
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2o In regnect of claims for the nayment of moeney, that judsment shsll

iikewise overate to stay: proceedings alreadv instituted at the time when the
cebtor wag Jsclarsd bankrupt:  in such cases the credifor st wrove his &ebt in
the bankruptey procsedines.. However, i7 liabilitv is disputed, the issue shall
nevertheless be deternined by the court ox glnullv seised of the clainm, if in
the course of those proceedinegs that court has alrcady ruled upon any contentious
issue osther than one of surisiiction. : o :

i

Comment:  The principle. of this article is accepted but
clarification of the expression "any contentiocus issue"’
is required,
B The provisions of wevagrashs 1 and 2 shall not affect such richts of

recovery as ecyxist in fevour of the authorities and agencies roshonsible for
the collection of fiscal febts and -lebts recoverable in like menner.

Yo comment.

4, The Judgnent declaring the debtor bankrupht shall not in the othexr

Contracting States be a bar to the brinsing of actions for the recovery of property.
Actiong Tor recovery of moveable properiy_may be brouehi or wursued only in

the courts having Jurisdiction in acceriance with Article 17() unless the
court originally seised has sir-ady rulced upeon any contsnitious issue other than
one of Jurisdi ctﬂﬁn o o

Comment: Thia article anpears to be incomp?eheﬁsible unieas the word
" mmoveable" is inserted inmediately before tﬁe work Yproperiy™

at the end of the firat gentence,. If this inﬁérpretaﬁion is correct,

the principle of the article is accepted. “here shoﬁld in all

cire umstupces ke an exciusion in respect of trust prbpérty or other

lproperty held by the bankrupt in = fl u01ary canacztyu

ogeedings to_enforce other claims way be brousht afresh arainst the
in the mammer prescribed by the law ~overnine these proceedings,

Comment: It is essuned that this article refers to proceedings originally

.ralsed against the be nxrupt and Suoubquent 1y brought afresh againat

the 1iquida%or where there has been no ruling "on any contentious

isgsue, fle tran_“atnon is .however,-nqt at all clear,

'Ar%icla 22 -  Stay of e Lecutlo".

In the individual Contracting Staotes fhe bankruptey shall, indenend ently of

the provisions for alveriisenent contained in artiecle 25, operate to stay
proceedings Tor enforce: @@ already instituted apainst the debtor in accordance
vith the law of thec Con dng State in which those proceedings have boen

iﬁstituteﬁg_aq il the bankx usucv hal been “eclared in that State,

Comment: The principle that the bankruptey sha ll onerute to stay ﬁrooeedlngs
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enforcement in the State where these proceedings have beeaf
instituﬁedﬁiéjacce?teﬁ pfcvided that th@_p?eferences acdorged by
the existing laws oftfhe Contractiﬁg‘Stéteélare'préserved‘for
.example, tﬁe ﬁreferencé for expenses_intthé law of Scotland.
Provision %ili also reéuire tu be madelto accommodate our law of

equalisation of diligences,

Article 23 - Inferruption of periols of limitation

Hotwithstanding Articles 20 fo 22, transactions effected by third parities
after the declaration of the bankruntey and belore it has taken effect
agsinst then in accordance with Article 26 shall interrupt anv periods of
limitation enuring in fevovr of the bankruntey creditors and shall prevent
the Intter from relyving on any loss of rights resultine fron any failure to

~pexrforn transactions which are to be effected within a fixed tive.

.

Comment: The: existing‘law of'Scotland in regard to the interruption of
prascrintion on the inctituiion of bankruptey proceedings is
preferfed to this Article. Section 105 of the Bankruptcy.
(Scotland) Aet 19153 (inported into Conpanies legislation'bﬁ
Section 318 of the {ompanies 4ct 1948) states that the presenting
of or concurring in a-Petitioﬁ for Bequestration or the lodging
of & clainm in the hands of the Trusies or Sheriff «se shall interrupt
prescription‘of the debt of'tﬁe crailitor so petitibniﬁg and the
interruption of the preseripiion centinues %o be effectual

notwithstanding recall of the seguestration, -

drticle 24 - Bxercize of certain lepal remedies

1. If the law of the State in which the bailcrupbey proceedings have bean
instituted pernits snplications to sct agide the judgnment Geclaring the

- g . P 7
bankriupicy to be nade (on9051tlon} or 1o be male by a thirad narity (tierce

onposition) thep, where the zmplicant hag neither his princival place of

business, his (Q;qicile) nox his residence in the State in which the bankruptey
has been declared but one »r nore of +these is situated in ancother Crntracting
otate, such annlicatizns nay bo nade within o poriod of thizty-one davs following
the day .hich under that law initisted the pericd.

¢ It is considered that this Article is &iuply intended to specify
a nazimum perivd within which all applications to set aside a
bankruptey crder-are to be nade. I +he Council is correct in this-

assunption ¢ nsequential changes would be required te the Jdumestic

o4

pankruptey laws of the United Kingdon,
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2, The law of the State in which the osnvun Loy procmeﬂlngs have been
instituted shall 2eternine . the C)ﬁul11u;u for the extencion of that period.
uliere it expires on a_§aturuaymﬂr Tanoay, or 0 a day which accolu;nr To
that lew is & public holiday, -

Mo comment.

 SECTION II - ADVERTISEMENT,

Article-25 . Prwv191ons For ndve tlscment

1o It shail be the cutly ofthe 11QLL-a+cJ %o adferttsc the banh¢nmtcy by

the ipsertion in the O0flicial Journal of the Buropean ( Communities of an

extract of the u(pﬁeqt seclaring it. The liguidfateor must cause this insertion
to be made in cases vhore = buginess establishment of the bankrupt or the
principal wlace of buﬁlness of une_of the perscns referred to in Article 10

to 12 ig situated in s Contracting State other than that in which the banlruntoey
has been ceclared, and also in all cases where the court has deelared the
bannru)tcv hag so ordered, He may in anvy event effect such advertisement if he
thinks fit,

“Coument: It iz anticipatiud that onuly one insertisn in the Officisl) Juurnal

the Buropean Compunities would be required in the majority of

cases other than tne liguicdation of 1arge companies,
¥
2o In the Cunqucthﬂ states other than that in which the bankruwntey proce cedings
have buO“ Lnoi7LUhed the ligquidator chall ensure that the bankruptey judsmnent is
entered upon the trale registers in vhich the bankrupi is registercd,

Comment s Clarification of the expreésiun "trale registers in which the
bankrupt is registered” is required and it would be ﬁecessary to
specify which régisters are involﬁed iﬁ the United Kingdomg As the
law stand at present the duty of re0urding in Diligence Re glsters
and where appropriate in the Régisﬁér of Conpanics would be placed upon

the Trustge‘or'liquidatof@
3e In_the Contracting States other than that in which the bankrupicy .
proceedings have been instituted, the llquuatur LAy cause the bankruhtcy Judgment

to be gmazetted in the Official Ca"etteb ligted in aArticle VI of C The Prdtocol

o this Convention and may if nced bf e;fect Ssuch fuv hrr auvertlsenent of the
Junpm?nt 5s he thinks llia

Coument: It is suggested that this should be man? latory where the liguiddtor

has resson o thlnk that there have bi.en business dealings in the

Contracting State in guestion,




=

b The ﬁ“o" sionsg fmr:advertison&n# laid dqyn in paragraphs 1 to0 3 shall,

£ rar as oo 10 ; hé?“\ufnucqcs listcd in article IV of
the Frotocol to this Cunvmnuzun, LnP pa1t+c inrs to be advertised in respect

of sech cuteporv of Judgeent are llqtuu in Articles 111 and V of thet Protocol,

It shall be the htV of the liquidator fo ulfOCt such advertiser ent

!

b DEAT .. &“.Jjw

Corment:  Similar previsizng relating to Scetland will require to¢ be included

in Articleé.III, IV and ¥V of the Proctocoel 4o the Convention,

5. "hn law of the Stato in Tﬂlch the bankruptey proceedings have been
notituted nay vrovide for some other verson or auvthority to _carry out the
nreevigions for duVﬂrtl senent- - TESC i bed, abovey

Wo comnent,

_f ' Article 26 — Effects of the bankruntcy as against third pariies.

1. In the Contracting states cther than that in which the bankruntev was

] : geclared, the banLru>bons“Lll tale elffect in Tull as against third parties
: - from the eighth &

-

2y followine its advertisement An Ehe Official Journal of the
Burepesn Comnunities, DTronsactions effacted after the expiry of that p:rlo
shall be invalid as against hb bankrunicy creditors.,

" Comnent s The period of eight days fron uhe ‘date of advertisenent in the

P {1
OfTical puurnul of the Duropsan Co4gun1ties aftor which transactions
by third parties arc to be invalic against the bankruptey creditors

would appear to be too short, T4 is appreciated that the neriod

st be relatively short but it is unreasonable to expect pariies

trading with a debtor in the U.XK..%s have knowledge of that debtoris

bankruptey in say Italy within so. short a-peridd'of time. 4n f

altern&tive'éuggestion would be to make intimatian in the Edinburgh

anc. London gazettes randatory in every case wvhere the liquidator has

reason tu believe that the debtor is cinducting business dealings in .

é ' thé U.K. and then to give third parties four days from the date of

r printing within.which td complete transéétiéﬁs;_,ln any case the

-é : | . Couneil would w1sb to retaln the ex:stlng nrov1.1hrs of Section 107

B - of tuﬂ Bankr hLCJ (Scotl and) Act ?9:5 whlch rr“ﬁccts & bona fide
purcnaser fov vaiue ¢rom uhe OnbtJr WIEhOht limid ation of times

2. VTrans&ctlons effecte¢ before this advertisenent or within SEVLP.GaV“

thereafter shall alsg be invalild 2s against the banizruntey creditors if it is

Proved that the third oartv knew ov Gugllt reagonably to have known of the
bankrunicy at 4no tine when the frensacticn was erfechad

N L

i e

‘No conpent,
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feterb il kst

anply to
“ e c]ﬂrlﬂ %1:( unt and before
d hartles as provided for in

%, __The rules relating to the veriods of
“transaciions eifectad "Ft- o
the bancrusntoy has
paragraph 1.

See under Comments in relation to periods of relaticn-back,

Article 27 — Effects with rererd 1o rights o? pronerty subject o regiztration,

The effecta of the bankruptey with regard to rights of property subiect o
registration in a nublin register shall, in so far as concorns the requisite
registrations and the legal cons sequences thereof, be determined by the lew of

the Con+ract1ng State in which the register is kent.

Comment: On the assunption that this Artiele relates to

bankruptey in rogard 4o rights of roperty subio
DeCy g 2 A

in a public repister as we understand

the Noel~Lemontey Report at page 90 ¥his would

the effects of

¢t to rvegistration

the ternm (and according to

appear to be the

case), the expression Ybiens souris" does not anpear to be accurately

translated as "rights of property".’ The principle whereby the law

cf the Contracting Stute in whiech the register is kept should

deternine the effects of the bankruptey is, howeverj accepted.
(COMMENTS ON ARTICIES 28 70 82 10 FOLLOW)
In nare of the Council

J.D. WHEBLANS

President,
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— . THE AW SOCLETY OF SCOTLAND. (

SECOND MEHORANDUM

by

the Council of the Society

to

the Department of Trade Advisory
Committee

\ on
the BEC PRELIHINARY DRAFT CONVERTION OF

- BANKRUPICY | Winding up, Arrangenents,
Comp031t10ns and similar proceedings.,

The Law Society of Scotland is a statutory body set up by the Solicitors
(Scotlana} At 1949 and comprises all solicitors practizing in Scotland., The
Council consists of forty represcntative members and tw@ co~-opted members.

Reference is made to the Interim Report Qn the draft Convention already

submitted by the.Council on 28 February 1975. In particular the Council

w1shes to make it clear that the follow1ng detailed comments on the Convention

“enly apply” 1f the adoption of the Conventien is to proceed. The comments do

; not in any way imply that the Council is departing from its previously expressed

view that the present draft Conventlon should be abandoned,

The comments are made on the original English text dated 4 June 1973
prepared for Lhe'then Debartmenu of Trade and inqustry and revised by the Foreign
and ommonwe&ih Office. 4 separate Memorandum has been prepared on Articles

1"’ 270

......
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sutherity ol that

’Ce‘”"]:‘ TIT - J'Cr“I{]u-)

I I.‘.LLJT‘..L Oy AN U2TCY.

The pouwars of Tienidotor,

hrticle 2B -

R In the Coniractin: . the liguidnieox

are vested in hinm by 4o tho winte in
have been inosiitubed, or o w anve bhoon oonic

Stota

Comzent - The effect of this is to leave each State to define the powvers of

the liguidator. Vhile it is accepted that complete uniformity in

bankruptey law end practice may not be possible it is considered that
i .

a greater effort to introduce more uniformity ehould be made and .it

is Telt that this is one area where that would be possible.
disrupting national laws to any great extent an attempt should be
made to introduce wniform powvers.

Interim Report on the draft Convention and to the proposéls outlined

Without

Beference is made to the Council!

only.

rv\""“ll’ g
i S e At 3

ey T
Srabel Ll I

therein. I% is assumed that the reference in paragraph 1 to poiders
conferred on the 110uldat0r by the competent authority meaus special
povers given to him,by the Court but this is not clear.
2. The cemecidy of tho licuidator to act as guch shall be established by &
cortificate dravm un in sccordance with the sngeimen Forn snnexed to the Protocs
to this Cenvenvion.
Comment - Vo comment other than to ex sphasise that this is an 1dent1ty docurent

A tyustee or liquidator cannot delezatle the exercise of

under existing U.K. law but employs an agent to act for hium. In

“‘, .
the case of community

benkruptcies with assets situated in various
States, it would be z great advaniaze if such powers couvld X
delegated by the appointment of an Attorney ov Attorneys.

nosals for soparate

attention iéﬁa* in drawn to the Counc11's px
PR

p

and

A kst T




_ ¢ : and sivulioncous brnvruptey adniniciraiion in all 5.2,0, ofcton
4 :
iy
contoined in its Interim Leport.
Article- 29 - Redirection of nail.
1, Vibore the banlrund
tment or oental sddraso,
banxzrustey nos been docls
benliruntey suvlon, or, A7
declar05~tho bonlzruntey
(domicile), rosidonen,
tdirectod to the licuida
Comment — This provision could produce the menifest ebsurdity that the liguid-
rator would receive, &5 well 28 business communications, Crhrisimes
Cards, football coupons and bulb catalogues, etc. These he would
presurmably return to the bankrupt, using the faecility reated by
paragraph 3. The procedure is necdlessly time-westing and an
official of & local court should be authorised to receive such
redirected correspondence. Ee would forward to the licuidater only
such items as might be rélevant.
the Prolccol t
v iag are
duration of zd upon
Ho Comment. .
z. Postal neckeis vwhich rust bs senit en to tke bankrunt shell indicase whe
name i he licuideator, follcuwed by his si-mature.
o " Ko Comment.
i
Avticle %0 ~ The lodsins and disputing of vrocgfs of debi.
1. gcnurqr+*nq
I7 of
=lat*on o: g i : i
and nstoer ¢ s i oS Pomwr of o onrsiorencs SuCE e T odnnt onoil o fonw
he accon : ' _
reforr ‘
g czriiTice
Corment - The law of Scotland recuires that proof of debt in bankruptcy pro-
tceedings should be of a cuality not less than would have beon reo-
R :quired in'legal preoceedings for recovery of the debl, The wordin:

of'/

ol o



ot of this paragraph, houever, is such as to swreent Ahnn oan Yordinesy
letter" shall have the status of a proof of debt cven i wnswiportcd
by any documcny vouchinz the transaction.
¥ J N

Vhere documcnts instrucling the debi are prodvced there may be o

prlﬁa faciec case foxr dispensing vith an affidavit but VHere the clain

is unsupported by documentary evidence some sanction should be irmpese
to discourase the submission of spuricus claims, e.g., penalties as

O

under‘our statutery declaration procedure.

ar
"

The CTLd}tOT 's clain is reguired to contain a statement of whethe

[}
o
o0

or not the debt is preferential. In many cases the croalto wil
unavare of the status of his debt under the law of the Conur cting
State which has jurisdicticn. The requirement should SlﬁDlV he tThet

the circumsiences giving rise to the debt shall be fully stated and

that it shall be incumbént on the 1iquidatof to eccord the clzim &

preforence if it is enlltled to this under the. law governing the

bankruptey.

The neszning of “the décumen% evidenciﬁg fhe title“ is obscure, but
Whetheﬁ it is intended to refef on the one hand to a document vouch-~
.1ng the uebt or on the other handin docurzent evidencing trans-—
imission of:the clain to an assignee,_it would be contrary to Scotii
practice for the éourt avarding the bankruptcy tb becone involved'i;

the first instance in testing the authenticity of creditors' cizims;
. — (")

oty ' ' . that function should remain in the hands of the liquidator.

ey
s

Lhere. in
tinss have
to the roectd
nectin s,

e S lee

sucnh dispune

Conment - It is not a function of creditors in Scotland to discuss disputed

debis qhd as it is felt that this is a more ap: preoviate function of

necessary, the assistance of the Court it ir

E-'.,

the liguidator with, i

sugzested that some attenpt should be nade to intreduce & uwnifora
procedure, i

. "
Y ) - R -~

. - ¢
Article 3L -/

e
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L Artiels Sl -~ Vontinuanee of busineos.

h, - 1

The avthority commetent yndeor She 1ov
deelored bantrunt ohall alona onve wae
1o corry an io buninens in tho ofner

P - Conent - The idea of a bankrupt conmtinuving his business is entirely alien to
the lav of Scotland under which, aftor divestiture, he could only

intromit with the assets of the business as agent for his tl'*‘be_in

gt

bankruptcy. In liquidation, it is true, continuance of a company's

business in the sense of corpletinz vork in progress is not uncomuwacn

.
but the safeguard in that sitwation (28 would 2lso be the case if a
[ - Prustee authorised the bankrupt to complete certaln transactions &8
4

his agent/ is thet the liquidator or trustee is perscnally liszbls.

The wording of the paragraph is such as to suggest that its purnocss

is to exclude the authority of the courts of other Contraciing
States to sencition continuance:by the benkrupt cf his busingss ir

those other Contracting States but it opens the door nonetvneles

g 1o
conblnu_ e by a bankrupi of his business in, e€.g., Scotland, undsr

L o~

powers given him by the co peuenu authority in, e.b., Italy, without

regulating the way in which the claims of creditors cf the Scottish
business would be ranked on the bamkrupt's assets. . Furthernmore,
since the award of bankruptcy will have been za Jetted in the other

Con»rcctln; States, would {lere not arise a necessity for any dis-

2
¥,

tpensztion by the comne*en suthority peroitiing continuance of busi-

{ﬁf_

iness to be gazcited also?  And would not sore guzlification of
Article 20 be required if continuance of business is to be catersc

for? In any event the Courts of cach Contracting State should hove

)
]
3
(‘ )

overriding power to determine w -y or not the bankyupt may carry

on business in that Piate after declaration of bankrupicy.

£
Cormient - /
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Comment -~ It is thought thnt the rofexence to Yinterests of the partios?® is
o edoan S <y Ay s . N TR RPN ;
(WY a mis-translation and should Dbe to "the asscts of the baniuupiy,
""b‘: EW G<
/
o 2. Chere bho Jo
inoiituied, o@ in z
_ mode of peald e
; proverty ig oitnouad onell dotom
Comment - This provision is not ceonsidered to be desirable. It ia felt thet
K . the law of the locus of the asset should deterumine both the mode &nd
I - : o ) .

the manner of its sale.  Tor example, the mode of sale of heritable

property in the State in vhich the bankruptey proceedings have been
, y i $
instituted might not be the mode employed in another State where such

property is siftuated and the use of the former mode might act to the

i
1
W
i

detriment of the creditors. The trenslation also requires clarifi-

: tcation, -

; 3,. there a dispute is rsised by the do b 2 creditor or by a

: any one of ' moving jurdgdicticn I
with the » court mayv oxier, eit
obisction e di sand, or Shot thers be a siorv of sxecution with
tinme zrant ; be mede o the court heving surst:
Jurisdicticn in sceorgange wivn She iai OF the ostate in vhich the benhruntcy
proccedings I

- Comment — This paragraph is lamentably vague, Presumably the bankrupt or the

creditor or the third party wishes to dispute the right of the liquid-
tator either to take possession or to sell (vide paragraph'l’above).
In that situation, presumably the party concerned appliss to hig loca.

court and, if successful, obtains a "stay of executicn", i.e., an

interdict ageinst the 1iquidator preventing him from taitiny any
further steps to ingathex orﬂrealise the property his title to whica
is disputed until the Courts of the Contractiﬁg State in which the
baﬁkrﬁptcy was awarded have adjudica%ed in the mattéi, Presumably

' 1
azgain the latter courts will continue the interdict or proncunce &
fresh one untii'the issue is finelly disposed of. The paragraph
conits t; mention this last point which is one of some importance.
The paragraph can be consirued in an alternative nenner o far &=z
peference to "the local court® is concernmed;  the "local court® ;

may be intended to mean the court of the Coniracting State uhere the

asset is situated. This ambiguity of expression should be

remnoved. /

= e e s s - e
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SECIICH TV — FPLCYS O 4l LLMKRLﬁ““Y O WL D5TA OF T LohP0R,

Article 3% - Universality of &he

o bankruntew

' ] . . - \
1. Suhicct to Articlie 9(2) ;
rance vith i Convontisp o

1 ] e B M, T
debtor's wro sivuoted din

g “ﬁﬁuect

i
e e
: R

Corment ~ %he fundamental weakness ef the draft Convention in the view of
the Council is that there is no uniformity as to the persons who
may be nade bankrupt. Universality cannot according ly be achigved

however desirable in prihciple.

2. The bankrunteyr shall nef houever take effect 1ith resneot to mrome
devolving on tho debtor subssousnt to the decleoration of the ozn"fujth,
vhere the 1 < e panitruntey nroceedinss have heoen o
instituted ;

Corment — The effect of this is to remove acou1renda from the asgsets urder
the control of the liguidator where the law of the State in which
the bankruptcy proceedings have been ivstituted exclude then.

This is thought most wndesirable and wnifornity is essential in

... . : : ~ this field. Acquirenda should be included in the bankrupi's
estate.
B Perasranh 1 shall not avolv t0 nrooerty which is-exeluded from the
in the DY viztus of the 1lsw of fthe Contrzctins 3iztas in
+
{T} ' Comment - 4zain this provision is thought most undesirable bearing in mind
e o -

the aims of the Convention.

Zriicle 34 ~ Righis of apouses,

1.

2, The lpw of ths Stste in which the 1
institufed shaly : ertant

sl Ul
~ Ay oy gy e
O RINanvs

- i P i) 4
velid s a-«

LCorment - ighie of a Scotiish spouse would recuire to

be cons 1dered carefully in light of this Article and the provisicn:

' of Artiblés‘B and 4 of the Uniform Law, Vhatever possessions

finally /

R ——————|
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SECTION ¥V,

Article 35 -

Comment —

Article %6

Comment -

Article 37 -

Comment -

- 8

finally be agreed, uniformity of legal principles must be achieved

among all Contracting States.

EFFECTS OF THE BANKRUPTCY OF PAST ACTS AND ON CURRENT CONTRACTS

Suspect periods, actions to set aside frauds on creditors and set- off.

1o This Article applies to Buropean Bankruptcies and certain _
provisions of the Uniform Lew, namely those contained in Articles 4 and
5 to Annex 1, and reference is made to the Council's detailed comments
thereon. The object of these provisions of'the Uniform Law is to
harmonise the different Rules of the various Member States in relation
to fraudulent preferenees and set-off. While in principle this is

an acceptable objective thé effect of the Council's comments on thé
Uniform Law is to reject the proposition that the date of cessation of
rayments should be relevant in relation to fraudulent preferences set—off
and the like, In any event it is absolutély essential before these
provisions of the Uniform Law can be incorporated into the laws of the
various Hember States that a uniform definition of the term“cessatlon of

paymentd be agreed among the Member States,

Ze No comment,

Contracts of Employment

This and the next twe Articles contain expréés exceptions to the
general rule contained in Article 19(2) that the Iaw of the State in
which the bankruptey has been opened, - shall determine the effects of
the bankruptcy upon contracts entered into by the debtor. Article

'36 contains rules for determinihg the law which is to apply in relation

to the effects of bankruptey on Contracts of Imployment, _
The reasons for making this excéption are that the rights of employees
in the event of the bankruptey of their employer vary considerably

frouw one Member State to another and because of the social considerztions
involved in labour contracts. The Council approves of this

proposition because the lex loci contractus should always apply.

Contracts of leases and hirine

1. This rule is, in principle, acceptable as in the case of
immovable property it is alweys desirable for the applicable law to be
the lex situs. Why, however, should this rule be restricted to leases
only / -

n

A |
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[0

only ol immoveablo wronariy? Should 1T not slen be extonded 4o
P - % i u

1%

cover the purchase wnd sale of moveable properiy?

In relation to all ihe types of contract listed in thic Articls tho

oA

lox situs or lex loci contrecin

0]

- - o - R - EN ey
ply as spprovviste and

s should ap

gccordingly the Uouncil zpproves of the rule contained in tids

Article,

LCTICH VI,

and 79 - Contracts of Sals,

1. Except where secureg by Article 6 of the Uniform Low, the
Council is strongly of the view that the applicable law in respect

of all contracts, should be the lex loci contractus, and censider

[#4]

that to make the debior's centre of administration the eritericn

is liasble to give rise to great uncertainty, and lengthy disputes,

PICFLRINTIAL AND SZCURL CREDIVOES,

Sub-Scetion

frrd

Avticles 40,

. General Preference.

4] and 42,

Comment -

It would appeaf convenient toneal ﬁith these three Articles to-
:gethe:.in general terms. In view of the fundamental differencés
in the laws of the Hember States in xelation'to preferential debis
these fLrticles contain proﬁisions which endeavoﬁr to overcome these
differences by setting but certain detsiled rules in relation to
preferences. I adopted, ﬁhey would almost certeainly giﬁe rise to
administrative problens for the t;ustee or iicuidator in that her
would have to keep detailed records of the procecds of disposal of
assets in ecach State and would prodbably require to appoint Agents
in each State where there were bothrassets and preferential crédit_
tors. It also appesrs that the preservafion of the rights of self
help of certain Hember States in fiscal and quasi. fiscal matters
is noé ccnsisteﬁt with the gzeneral principles of the Convention,
T‘e other matter which would appear to warrant very careful cen-
tsideration is the intfoduction.of the right éll wing a iember
State to rank for fiscal debis in 2 bankruptey declarsd in enother

L

Hember /
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Hember State to the extent that such debts have not been recovered

in its own State. This is completely contrary ito our existing law

and there hés already been adverse comment on this particular aspact.
The general effect of these provisions would appesr to be to increase
the classifiecation of preferentiai'debfs and generally to favour |
preferential creditors to the detriment of the general'body of
creditors, and cénsideration should be given to simplifying these

rules so that a preferenﬁial creditor to the extent that his debt

has not been satisfied in his‘own State can look only.thereafter to

an ordinary ranking in other States. The Council ié, however, of the

view that claims of fiscal authorities should only be satisfied out of

assets situatéd in the State where the claim has arisen,

. SubmSechion 2

o axticle 4% -~ Secured rights, special preferences and rossgessery liens,
Comment = This rule appears acceptable,

Sub=-Section 3

' Article 44 - _ RBanking ss between zeneral preferences and secured rights and
special preferences,
: ﬁommeht - This rule appesrs acceptable.
SuB-Section 4 Provisions Common to all preférential and secured rights
S hrticle 45 - Determination of the place where certain moveable property is
situated, '
Comment - : In view of our earlier comments this rule appears acceptable,
Article 46 No comment,
SECTION VIZ - EFFECTS OF THE BANKRUPTCY ON THEE PERSONAL CAPACITY OF THE
DEBTOR.
+ Article 47 - j Disquaiification, forfeitures and restrictions of rizhits.

The law of e=zch Contracting State shall determine whether and 1o what
extent judgments instituting bankruptey vproceedings in the other
Contracting States are to sive rise to such disqualifications,
forfeitures and restrictions of rioghts as result from bankrupteiss
declared in that State,

No comment, other than to express approval of the principle

underlying this Article.,

. SECTION VIIT /
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Latrau ey,
Articln 48 - Inyalidity, as aceeinet nreferonticrl or secured eroditors, of
: extonnions of Yirms for uiviints snd pelocvon of ol hbe, '
Eytensions of time for n""“h”t or rolonsoes of
of tho forme of nrocendin: listad in
tvention ohall in uhnb“"v*wﬂ' oot
been ingtituted be invelid as ceszingd
rizht of »refercnce or a chor-o avar
. Comments -  Whis #riicle reguires o be considersd in relation to the provisions
,.of the Protocol Article 1(b) which nakes reference to various forms
of arrangements falling short of ban¥ruptey which exist in Belgiun,
> . ‘Germany, France, Italy, Luxemboursz and The Netherlands; - and the
. : - Council assumes that if the U.K. becones a party to the Convention
in its final form, voluntary Trust Dseds for creditors would be :
included among these arrangenments. The principle whereby thess
arrzagements will have no affect upon preferences or securities
already held is, of course, approved.
TITLE V.,
RECOGHITICH AND LHFCFC“J
Article 49 - Judsmonts, © Tl T
Jjor the purnoses
court or fribun~l » et
includinr & dacres, cl T t of zout
the detarminution of costs by an officsr of tra court,
Corments -~ Hone.
SECTICH 1 - RECCGHITION
Article 50 - Recognition =z of risht. L
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in-vhaish the wponcedin e Yoo Ve et bnR

Comments - 4s stated in its comuents on Jriicles 1-27 of the dra

i

and in its Interin Report the Council is fotally U
terns of Articlg 9 but othervize the principle of.tﬁis article ig
approved, Hoewever, 1he expression "exccutry instrﬁmcnts“ ~ in
thé French "titres executoires" - would grooably be bot‘e* trang-

3la ied "writs of execution"

Article 51 - Recopmition in coses of conflict between non co-ordinnte jurig-
idictions.

., SRLCT
Where .o debto 08 Daen ~lnred vcrupt b the courts of 4dirfe
ting Sistes sz i i ci cnz of treoece courts
this Uonven o The courtd Hﬁose 1u“1"‘
shall nlone take afTfect. sven totes wners the
given.

Apticle 52 — Te

1, F%here
Contraoc u_.:_f':
[ PR

tvenition LR
efTect oven

Comments - It is assumed that "co-ordinate™ is eguivalent to "concurrent",

Article 53 — Validitv of A:ts of the Licuidator.

hcts verformed by *hn licuidntor in enforeine o Svdment vhich ﬂam beeh
rendered instdd k ; T irdicle 51 or 52 shall n g that

account cnly cenge to ke valid.

Comnents - There should be an oblization to resolve the conflict immediately

it is drawvn to the attentlon of the 11 uldator. The princinle

-is accepted: but the statement is too general. There should

be more deiailed rulés “hat is th come to be on the cucston

of accountability: will there be an indemnity out of eil the ~ ™o

esscts or only cut of those invelved in his intromissions and in

relation to the obligaiions incurred. Such en indemnity should
be provided for. o —

SEeeLon II, /
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BEFORCLLLIY OF BARKRUPYOY JLJGugulu

Article B4 — #nforcenment ag of Fi-hi,

t

1. Judsments relotine to the Instituti
tinsg uhich sre rocomninnd

i A
irtue onn oi the urmnesdin

n
Csettlenents roforred to in friicls 5O (

"bankrunt pav Lo

sholl toke eifoct oo in othar Contraciin: .

Statos ao it

- Iy 1 )
2, ihe same shall awnlv to the arroncenments, CO“?O%*i ong, cc_nror cg and

\— 'J

SECTT OJ T1T,

S

LACH Qi BAT

PROCEEDINGS 70 I

RUPICY,

Article 55 - Actions to irmeach the bankruntcv. _ -

In anv Contractins State othar then thot in “hich the bantuntev nroccodines
have beon dnstitaied { 10 drmeoch the dudsmont declarine the debior

R et
O

47 < ~ Y s - -
cf the czses speeified in ixticle .

T N ! ‘. . - N N sy - -
Comments - It is dgreed that procecdings in the State in which the bankruptey
had been instituted are not aveided by this clausc and it is nerely

an enabling clause.

/

Article 56 ~ Cases in which Actions 1o impeach the 3Sem ruvtcv nay be broucht,

An metion to immeach the benkrw:tev may bs broa sat only dn the followins coors:

he cannct

1. If as &
the debteor wa
to prevare hi

Judanment dec

2. 1 the sndeme et - 1’-ﬁor benkrunt i contrary LO the nubli
policy of the ~tots 3 indeh the + zoen the bonirimtey is Lroushi

providced 2lunvs that such an ¢ T veyr he trcusni on thn besis that the
Judsment was i i o i i 3

(a) The forn of nroceedins involved is unknown to the law of that Sinie if such
broceedins is lisved in Arxdicle 1 of the Proisesl fo ihis Upnvention:
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f L:) thnt the fudoeoant bas hern sjuen DN TR asmusle s e 010 S e
) 2 Sumo - nho,
; 1 ey . _ o - 2 . -
Comarntn =  dctions "“to imponeh the bankrantey" wre unlmoun iz ~COtS Lons, bul

e

the Council is not opposed to the introduction of cuch & fops of

pwhs [

procceedings. The zrounds on vhich an cetion ”'J be breusnt soom
unexceptionable,

In para 2 (¢) "sur reguete" is transisted ‘ex parte? - prasunably

it means "on the bankrupt's own petition”.

Article 57 — Courts yith Jurisdicticon to entertnin actions to irmoeach tkhe
. baniruptoin,
Ehe aetion to irmmesch o bankruntow brousht in ecach Contractin Ctots
hefore the court desi moted in  roi the Protocol to this Convemiion,
Comments - In Scotland actions to lmpeach tle bankruptey should de brought
in the Couri of Session,
Articls 58 - 2arties to such setions end Hime vlmﬁﬁs
arrrunbey shall be brousht a-nin = licuid-
lnstance of Zuhlic
grcontion
Comweﬂuo - Iaving regerd to irticle 25 (Provisions for edvertiser en+) and
brticle 26 (3ffects of the bankruptey as against third parties) the
Council takes lezve %o enguire how the bankruptcy can be valid if
. if is not advertised, unless the lack of advertisement is in itself”
£-3 ‘
4 a ground for 1mpeachment.
Lrd 1cie 53 — uffects of 2n petion to imesch the 1 benkruntev and rivhte of
SoDnorna
. .




decelored shnll

Lomment - It is cleaf Tronm these Articles that a successful action to impe#ch
the.bankruptcy is only offective in the State in vhich the action
is brought. - There appears to be norobVious reason for this
further exception to the principle of universality.

' ~ .

SECTION IV,

LUFORC.LERT OF BAIKRUPTCY JURGLENTS,

Lrticle 61 - Ordars for enforcencnt.

1.  Borkromiow
those siven in 3o
cxecutl L

Comnent - It is suggested that for Scotland the court should be the Court
of Session and that the “curt of Session should apply some

simplified form of procedure, using printed forms.

Comment —  4s in Article 50 above ™

executory instruments" is better trans-

tlated "writs of execution".

Lrticle 62 = Issue of Orders for enforcement.

Comment -  For Scotland:the competent court should be the Court of Sessicn

&

but azain a simplified procedure should be worked out using printed
forns,

In para 1 {a) the expression "executory instrunments" should again

read "writs of execution",

Article 63 - loweals arainct enforcement,

"‘ L e 4. 0 :

the narty sa-sinst vhom the anf in ;
n i L R [P N, -, L e EI
article 56 and o the cxteont that O s

- - iR ; ! - .

LuL 108/ . N . [,

1
.
L M i -




: P s
s LT e
i ¢ . . -
' Jadoumin on coontony Aaciiunnd inonieoeed o ol
| bas been jomned)
i Copmont - Hone..
5 frticle G4 - Jurisdiction in annenls coeinst enforcencnt,
Comment - For Scotland this should be the lourt of Session again vith summary
: procedure.
i -7 Article 65 - Effeccts of zooenls soninst snforcemont,
; ~ '
i . Comment - Mone.
: Article 66 ~ Further apneal.
: :
i Comment -~ In ~cotland an appeal on matters of law only wouvld be appropriats
: to the Ianer House of the Court of Scssion cuzere  whether there
E should be a further right . appeal to the Hyouse of Lords,
:
E :
r Article 67 - Proiective messures.
! 1. Durinr the tine 7 alinz
such annesn
the proner
nessures degio
Comment - A nmore literal translation from the
of this Article such as "during the time for appealing in accord—
: tance vwith Jsrticle 63 and until any such appeal has been Geterminsd
f no enforcenent shall proceed excepl measures designed to protect
, .
(consérve) the assets (goods) of the perty apgainst vwhom hie en-
:forcement is to be carried out™.
/7
S . i
' 2, The issue of the order for snforcemsnt shall carry with it the nower +o
proceed to snv such measurss, '
Comment —  None,
SECITOH v,
GEHERST, PROVISICHS, o R
, ; .
‘Article £8 - Jispensins with the security.
Corment ~  Hone,
Article 69, !

- - e . S - e T e
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- M, PO * b ra T :
1. This conventicn shpll °n“7* to tho suronean Reyritorics
States, to the Trench Uversoss Denpriments and o the Pronch

& “_17'_ . '

Artieln 69 —~ Disneonains with 1n-nliration.

Comment - Hone.

TITLE VI,

TRAIISIVIONAL PROVISIONS,

Avticle 70 - Commencenment,

Comment -  Tone.

RITLE VIT,

RmIATTO_J:l“ 0 0THEER ¢l LTTTOAQ,

Article 71 - buL titulion of existin~ conventions hetvern the £ ontroctinge
tos,
Comment -~  None.
Article 72 ~ Continuance in force of erxistin~ conventions betwe:m the Contractin
States.

Article 75 ~ Conventions concluded with non member States.

Corment -  Xone.

TI‘LL VIIT, =

FIIIAL PROVISICHS,

Lrticle 74 - Tervitorisl scopo. s

iories,

Comment -~ It is assuned that this will include the United Kingdom, the Izle

of Hen and the Channel Islands but this may require to be specially

provided.

Article 75 -~ RBatifications and entr»v intc fovoo

Coriment —  Hone.

frticle 76 -/ R | : -

TR
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hyticln 76 « Incorynorvation of the

- 18

the Uniforen Taw into Aaiional T,

Corment

Attontion os dravn to the Councills detziled comments on {the

rronosed Unilorn Low,
P

Artiele 77 -~ Accenoion to the Convention,
Corment ~ Hone.

- Artiele 73 - Uotification by the Council of the Burovean Communitiecs,
Comment - Hone.

Articlo 79 - Protocol to the Convention.
Conment - Hone,

Article 80 ~ Duration of the Convention,
Comment - Hone.,

Apticle 81 ~ Revisiecn of the Convention.
Conment - Fone.

Article 82 —uenosit of the Convention,
Comnent -

The Council undersiands that the draft Convention has now been
officially translated into -nglish as well as the four languages
listed in this Article, and that the English text will be autheniic

also,

e g T T T A
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Article 1t Lxtension of tho bandrupicy of fipns, cosmonics o otlicre 1
porsons to tao peroons Girceltine or monn cing B
1. - &ny verson vhe has, vhether de jure or do fracto, nnd whether ononly or
socretly, dircciod or rengeed o ddra, cowpeny or other Jogeal veroon ¢
has been declered bombirunt, ond vho hag:
(a) carried on business on ver of the hWusiness of
that firvp, company or or
.
(b)' wronsfully dealt uwith the pronerty of that firm, company ox other
. lesal mersen s if it vere his cun:  or
P

H -
-
5
[
62}
=3
Q
+3
[
9]
i
joz]
—

(c) wron-~fully carried on an ingolvent business fo
benefit;

nay be doclp
above neve 1o i
company or other le ol gsracn.

tihere it

that date
Or OU‘\..L

In makin~ a de
shall det ¥
company o
only a port of
in the g¢
of such

bankrantey un

DEYSon ThE

Comment ~ In the view of the Council the frticle displays a total confusicn

of ideas — it confuses bankruptcy, which is a process designed
simply fo seoure-fﬁé equitabléw iéfributibn ¢f an insolvent's asc
among his creditors with punishment of an individual found guilty
of committing one of the proscribed acts. That this is so'is

nade clear in Article 1 ()) vhere it is laid down that in melinz

a declaration of bankruntecy the court is to deternine the exient

.of the individual's peréonal liability. If this is btaken to ite
logical conclusion the court could in making a declaration of
bankruptcy find the individualrcuipable in énly the slightest
dezree and {ix his personal liability at a purely nominal amount,

well within his czpscity to pay. By virtus of the court's

;-J

order, hovwever, he would be a banlirupi and legically the vwhole

process of benirupicy would require to be followed through.

-
The idea;of bankruptcy being used as a ganction &”BWH"G individ-

tuals yho have committed any of the offending acts should

e -

degirably /
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E : desirably be eliminated enlirely and Sriicle 1 shcuid be reeast in
the Tolleowing monner fo bring if iﬁtc har riony with the conecpt of
bankruptey as a m§chanism or the céuitable distribution of.an insol-
ivent's eatate:-

[ ' (1)-after the recital of misdemszenours there should
inserted a provision that the court, on epplication
by The 11gu1dator (or any creditor if that is

O 1ntcndea) mey meie 2 finding that the misdencanour
' “is proven and has contributed to the failure of the
firm or company, '

T

¢ (2) after making such a Tinding, the court should be
required to fix the extent of the individual's

personal liablility. ' ,
(3) the cou*t should be enmpowvered, on further application

by the licuidator ( or creditor) and on being satis-

:fied that after a ressconzble tine the personal

. liability has not been discnarvad to declare the -

N ) individual bankrupt.

o  Such a re~casting of Article 1 would meke its provisions accord with

the only order of events which it is possible to envisags within a

framevork of law corresponding to that of the U.K.

Article 2: BankTUﬁtcv oﬂ naraong resnonsible for the manszament of finmg, com-
panics or other lexal perscens.,

nenarad o firn,
mav hingelf |
ordgored sitre
the yhole or

Cﬂ} Comment — - The provisions of this frticle are totally unacceptable.  They would
Yy e T
i

‘greate & major innovation upoﬁ Scots Lau in that personal liability

for the debits of a company could be inéﬁrfed By a director or manager
. ' - without the necessity of shoying negligence or dishonesty. Read in
conjunction with A}ticle 11, irticle 2 creates w-clear inference tinat

the court has an unfettered discretion to order such & person to

L compensate the company. - Such a preposition is repugnant end gulde-

i . .
1lines as to the circumstances in vrlvl so extensive a pover may ove- -

exercized by the court having jurisdiction ere essential.

i

wrticle 7:

i)
0
')

Proaf of t}Cr wousa'ls clein to pepcver NTODeTi.

o / ,




Ho comment.

Articlo 4 Popricds of rpelation- - end_netions to ot sndde Doy e on orodd

A, The To]]owin" tpamanctions chnll, if offected by tho debion legr 5non ons
vear pofore. the decloration of the bontruntow, bu ag asminot the
Sbankruntey epaditors:

1. 211 tronsfors of moveable or ivmoveoable nronerdy mode Tithoul cone
. todderntion, ond ol] o mronernty ithond cong i

1.

vhatever thelir natura,
confernent oi a doviey

Riz nrovision,

such & dicohesal,

dowever, custonery srasents and
obligation &n
to the circumshanceos, bo iisble 10

the bancruniey croditors by virituc

11 not, sc lon~ o9

2. all trons
vactions
¢f the br
contrachi

valuablecon 51&rrch1on,

e S ~r o T B L v
ayooin ovand, Thorsundar

- ~ - ~ AT =
eveesd in valus vhese 01

Cormont - The law of Scotland, both common and statute, imposes no time limit

beyond which gratuitous alienailions escape challenze Under the

common law, irrespective of the lsps of time fror the date of & $rans-

L . taction of this kind until. the date of the bankrupicy, & challenge 15

o

competent if insolvency at he time‘of the alienation enduring doun

to tne da tc of the bankruptcy can be e%tab11ﬂpﬁd. Under the Act1621
cap. 138, as interpreted by the courts, there is a rebulteble pres Aoba kv

in the case of alienations to conjunct persons, that insclvency S0

e existed and so endured, vhile under the provisions of Sacti
of the liarried liomen's Property (Jcotland) Act 1920, £
¢t uxoren are revocable st the instance of a bankrupt's
. t;.' -
creditors if pade vwitkin & year and day of sequestiration.
o
In the view of the Council, the imposition c¢f a time lixit, and peri-
ticularly so short a one as ong year, is to be regretied. Ideally,
Arpticle AA should reguire that encuiry be directed to the question
of tha’ nanfr*pt‘ Solr—n v cr otherwise al the date of the aliersticn
regardless of when it tock place. If insolvency at that date be
= proven, then %the onus should be ihrown on the bankrupt to rebut the
SRR _ : —
) | presumpiion / ' ' ‘ e




3
ok

i presuiption that he wremained insolvent down o the dale of bamkrupicy
However, the Council would not disagrec vwith the proposition Leins

it

; embodied in this iArticle so that 2ll alienations falling wiihin ihe

period of one year pricor to the declaration of bankruptey were guis -

—

Smatically invalid. If, however, the present deficicncies of iru

‘ |
| i

ticle 4 cammot be supplied in that manner, then, in the Council's

. view the tinme limit of one year should be extended to at least tuo

S ; ' years, or else many transactions in fraud of creditors would be lilely

to escape challenge. ;
Ls to frticle 44(1}, the inciusion of a dovry runs counter to the
law of Scotland under which a reasonable provision by the parents of

- - either of the spouses, vhere marrisge has followed on the faith of it
. £ H o i

is regarded as onerous. Hotwithstanding that this is so, the Council

; accept the inclusion of a dowry as in keeping with a more modern view

of what is equitable as betveen creditors on the one hand and childrew

of the settlor on the other. B

Reference is made to the comment-(sunra) on Article 34, The second

paragraph of Article 4&(1) refers to “customary presents and zifts

" made in 1"ulf:.l“lent of a moral obligati ion", Sinée, under Article
34(2), the law ofrthe State in vhich ﬁhé bénkruptcy proceedings have
been instituted is-to determine to what extent benefits under Earfiaga i

proverty agreements and dlsncsals of proverty to a spouse without

s

G

consideration are valid, it is.in the Council's view essential that
the interpretation to be placed upon tﬂe\wdrds guoted above should b
established,

The law of Scotland regards settlements in cnsideraticn of marriage
as onerous and if reasonable they are proof against the clainms of
creditors, whercas settlements in fulfl; cnt of the natural cor morsl

obligation of alimcnt may be exposed to c1a310n~e. In the view of

he Council, it is a metier of extreme irmporisnce that the Unifornm

izl settlements,

C“l"

Law should safeguard reasonable ante— and post-nup

including /




b
v

including those which would at present be protected by the lorried
Women's Policies of issurance (Jcotland) Aet 1830.  If such prﬂq
ivisions 10r spousces are not to be rezarded as falling Ulu‘ln tho
definition of "moral cbligations", then the‘Council GOuld beitota 1y

opposed to Article 34 and ‘riicle 4A(1) of the Uniforn Law so far as

it applies to marriage settlements.

As to irticle 4A(2), the Council assume that a transactiocn in which

the consideration is inadeguate would be invalid only guoad execessun.

J

foilowine transactions shall also be invalid as asainsi the bankrunter
1to : '

1l (a) 211 navaments of
debts whiceh heod
benkruntey, iF
less than giz

2 all charses creaiaed by coninzetl,
date of tre suvevcnsion ol
the declaraticg
the croat
imnesed in fao
the statutory

stitutions,

Comment b As to Article 48(1)(2), the Council cuestion whether the payments
————r i i ? -

reTerred to should be reguired to be made after the dzte of cessa-
stion of payments. In the Counc*l's view, it should be suificient

_to rendéer such paymenis reccverable that they werc made within six

montuszof the banxruptcey. a8 drafted, frticle 43(1)(3),-(b)(c)

ranting of preferences to particular c creditors 1n

invites th

o
g

porlod immediztely prior to the suspension of payment. The adoptic:

of these propo 2ls would considerably weaken the position of

e

creditors Mnder the exi

isions in Scotland. Hevever, the

C’J
f.""
5
::S
i
3
H
o
<

CouncilJ/




Council accepts the desiralility of oxtend ing the poried of construct-

tive bankrupitcy to one ycar, the more so as this io the poriod fixed

by ariiament under the Companies ict71943, 5. 522, for thG ChallénJC
1n coﬂnarablo circunstances of fleaiinz charses, but for the rcasons
expressed above, the Council is strongly opposed to the reduction of
transactions.being referablc to the date of suspension of payneﬁt,
. th

10

The Council would, howevey,)advocate that an exccpticn bé mede in
case of a sccurity granted in 1mn1cmcn of a prior obligation incurrad
outwith the perioé of one yeér vhere it can be shoun that the grantving
cf a loan and the obligation to give security vwere the counterparts

of a single transaction, provided that the crediter was mot volunian-

1ily a party to delay in the completion of the security.

nT7a

. CI‘"Q:L Lo
and it
parties

-

Corment -~

Copment -~ This would be an innovation in the Lew of Scotiand and the Council

fo;eseeggreat difficulty in the 3 rgctlcal apvllcablon of fhis part of
Article 4C. "Detriment” wéuld érise if the proceeds of a loan vere
to be squandered.  EKnox 1°d~0 on the part of persons receiving pay-
tments from thg‘debtor would be in Iany cases extremely hard if nes
imposéibie to prove. The Council would wish to see "d etrizent” more
clearly defined and to kmow upon ﬁhom would rest the onus of proofl
in cases uhern ﬁnowledﬁu_dn the part of a créditor vas in gquestion.

I

weTmants and

mmma 1 o
P f,-;,::‘r?(‘ﬂ nng

Trhe Council has construsd ithis part of n“*lclo AC as reforring to in
case where a bill of exchenze is paid by the bankrust as aceceptor,

5

such payment being analzzous to metilomont effacted by & chenus @

fa o LR T T
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by ihe banla ot in favour of his crediter, but

kluu;L*l S085 N0 roos
to link the principle with the date of guspension of payuonta, e

[

Council accepis the princi pie'that the right of vecovery ohould bo

restricted to the draver of a Lill payable tc "self" or the nayce of

& cheque, there being a stron;lprcsumption that the.drawer or payce
would be creditors of ilie hanlrunt, It finds difficulty, however,

4.1

in discerning any throa d of logic or eoulty running through the ide

that any claim should beconme competent a"alnut a thizd varty ng3ce
of a bill. .§uch a tlird party vould be the creditor of the draver

Wwho, h as choJen to utilise his clainm upon his debtor as a means of

settling his indebtedness to the payee. Eence it w u‘d seen logicel
that in su&h a situztion the third party (Whose-knowledge of the
insolvent's circumstances is a remote possibilit y) should be entitled
"to retain the proceeds of the bhill but that the drawer, if hé nad
knowiedge of the suspension of payments, shouvld, as in the case of

& bill drawvn in his ownfavour, be 1iabie to account for the procesds

to the trustee. | ' ' S '

debtor br controed, if

effeccec thﬁz
vear hatovre

am e L A Ty Ty yom e S
LRg graenanay poa pon T ot el S Lo

Lho ¢

subnission fer eesiogrotd

dTan amer s
Lo o oronTing

Copment - Vhile the phrase e created by the debtor by conuvract"

could refer to a security granted in fulfilment of a prior obliga-

:tion, the use oflcomparable wording in Article 43(2) leaves the

Council in little doubt that the phrese is intended to describs &
“gconventional security.

The lav in rezard to the cresticn of security in uCOu_andd flers

as regards securities granted oy (2) in TldUdlu and (v) Ccn anies.

e

In the former case the timing of registration is largely irreT cvent
H . .. -

vhereas it is a gine cua nen of the creation of scecuriiy by 2
company that statutory evidence of the charge 1s registored d within

21 day°

To the extcnt that valid securitics granted by an 1nrlwdu.l ey

at/
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o v o o 96 .
dt present be held wnpublizhed by the creditors inm them beenuse of
¥ .
the rules concerning the jranting of security in impleoment ol a novs
: debitun and thus the true state of a debtor's financial affcirs can
! pe cloaked from the view of olhers transacting with hinm, the Council
: considers that adopticen of the PTlnCLUlQCOH cained in this Article
§ S vould result in an improvement on the present tules, The Council
? feels, no;ever, that Lhe pericd-of 15 days is too short and would
reconmend its extension to one of 21 days, which would of course be
consistent with the formalities required for registration of secur-
tities by companies. Again, the Cowncil considers that the date
P ) of susyension of payments should be an irrelevant consideration .
\ ,
’ Ee -'Eﬁi"h, +he bontrimies ('l'l_l""\ﬁ
then vevicds of tipg @nec
those othcr procesdints
i
j No comment.
! .
Lo P. During the course of
b T rizht to sct under U
: singg to sel aside
§ crediters.,
i Comment — This would be an innovation into the Law of Seotland, but in the
] , .
i context of & Buropean bankrupicy, the Council considers it to be
I
} P - a vital provision.
: o . :
}'u___};’ .
i Article 5: Set-cff.
|
g 1.
i
,
: 2.
|
i
!
1

i




-

- O -

- The principles of these sub~paragraphe of Article § are in lar: o
measure in conformity with the Law of Scoiland and are acceptable ©0

the Council, but clarification of the words "existed in the sawme esstate
H

igs required.

Z, Seteoff shall not be adriscible vwhore, at the tinge of the declaration of
£ ..

or omo of ihem, soye, dn osceordance uith Boo

. p % yan gamy A 2,
thno nsrm:ua\cv. the donta, oF of thom, sieae,

contract baeitveen the porties, contin ont only,

.

Comment —~ While this rule may be appropriate in some circumstances it would
operate inequitably, in relation fo parties subsidiarily liable on
bills 0¢,exchun :c or under caubicnary obllaatlons on the bankrupt's
account if it be assumed that such liabilities would come within the
definition of contingent debts 4% present the Law of ucoLland
allovs the valuation of truly corntingent debts.

4.

bhearer or io n“P¢~.
Comment - The Council aporoves of the principle of this propesal on the assump-

stion that the purpose~ of it is to prevent the purchase of claims ai
less than their gominal value in order to exfinguish liebilities to
the bankrupt{s estate which would othervise reguire to.bé met in fﬁll?
but considers. thau some regard must be had to the position of a
‘cautloner who aftver the cessation of payments but before the declara-
:tion of bankruptcy has paid off the debé which he had guarantesed and
who thereafﬁer, either by aséignatidn or bj virtue of the keneficiun
cedend vrun seiionunm bonorun stands in the shoes of the creditor whose

claim he has paid off. In that situation, equity would apnear to
- . i

aeﬂand that set—-off should be com Detort

[
|
hyticle 6t Contrrocts of sale under wind

el 1‘\1'«“ e

not be oo

of /
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of Scotland, but one which has the approval of the Council. TIndeed

*q% the Council would prefer that the provisions of this Article should be
| -extended to cover eases where delivery has not itaken place, for example
where a house isg ip course of contruction and both the house and the
site remain in the possesgsion of thé'seller until completion. In
these circumstances the supervening insolvency of the vendor . should

not enable the liquidétor to repudiate the contract. It is not

clear if the Article is intended %o apply to contracts of hire purchase

as well as to contracts of sale where the passing of title is deferred,

but in'the view of the Council- this should be the case.

In name of the Council

J.D. WHEELANS

President

1 May 1975
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MEMDRANDUM OF THE COMPANY LAW COMMITTEE OF THE LONDON CHAMBER OF

-COMMERCE AND INDUSTRY ON THE DRAFT EEC BANKRUPTCY CONVENTION AND
,.r CONSULTATIVE PAPER DRAFTED BY THE ADVISORY COMMITTEE OF THE

INSOLVENCY:DIVISION OF THE DEPARTMENT OF TRADE,

The London Chamber Company Lauw Committee wishes to congratulate the
Standing Advisory Committes of the Insalvancy Division of the
Department af Trade on the Consultative Paper they :m:mAuunncnmn

on the Draft EEC Bankruptcy Caonvention. I% is an excellent

document and repressnis a great deal of detailed work.

The Committee is not dealing with the document seriatim as it feels
that many questions asked will ba considered elsewhere by othear
organisetions, The comments made refer to points felt to

be of particular importance at this time,and the Committes would

reserve the right to make further comments at a later stage.

Tha Committee first discussed paragraph 2.4 of the Consultative
Paper on page 19, which notes the problems arising due to the
fact that in the UK liguidation procesdings are svailable for the
winding-up of both solvent and H:mowcm:n noaum:wmm.. It is
recommended wzmw the UK system of voluntary winding~up should not
be taken away or changed by the Convention. The present system
whereby a voluntary winding-up can be changed relatively easily
inte an involuntary or cempulsory winding-up without formal
bankruptcy has great advantsges, and these should nhot be lost,
- Thg Committee would comment that it 3u< be possible to retain
”uwrm principle of unity of ligquidation procesdings and initially
Hm._Amm_u tihvem ocw uﬁ.mjm Convention altogether, providing at the same

time for a machanism whereby procesdings could be brought within

'

the Convention if a nnanm:w is in fact found to be insolvent.

- 2 -
It should be noted that uhere m.nhmawwom_m voluntary winding-up is
in umcmﬂmmm. and w:m company has assets in m:ow:mm Common Market
country, the general rulss applying to that type of winding-up
orocedure may. prove to be w:&:mwwnwm:ﬁ wn.m:mawm the Hmncwumnau
to pbtain control over the assets situasted abroad. It would then
be useful to have a mechanism (parallel to our nnmmm:w system} to
convert the voluntary windipg-up procsedings into a nosvcwwnu<
Eu:a»:ulmu~ and so bring it under w:m suthority of the Court,
thereby snabling the vesting of the assets in the liquidator, and
caming within the provisiogns of tha Bankruptcy noucmnumo:.
It there are no foreign asssts, then it is submitted that a nwmawwaﬂm
voluntary winding-up without interfsrencs by.-the Court would be the

most numnﬁwmmw solution and 'a fecility which should be retained.

The powst to umnpmnmcmnru:uw the persons mentioned in mnﬁwdwmm.wo.
1l and 12 of the Convention is considered dangerous, as being bobh
punitive and recuperative, Ezuwmw it is rsalised that its purposs
could well be %o get behind the Italian and French wmmwuwnmwcsm on
declaring bankrupt directors of companias and small traders, yst sat
in the context of this country, against the background of a
different u:»Homou:<. the opposite of our gun, it takes on s more
sinister aspect, The primary purpase of bankruptey in the UK is
to provide for the distribution of assets among creditors; now ¢o
provids n::wmrsm:w. Sectian 333 of wrm Campanies Act 1948 sets out
the nwwncamwmsomm.wz which damages can be assessed by the narnn
sgainst directors, Bankruptcy may follow when thase nmawnwm arse
left unpaid. The Convention goes further and enables an immediate
amOMWﬂmnHos of bankruptecy. Whereas this might bo proper E:mnm a
firm or partnership Mm.wacupcmauwﬂ is mcaauwdmn that it would be
improper where company dirsctors are nm:omu:mu. as fpr axamble the

mmsrncuwnx Court would havs to maske a value judgment as td the

director’s hehaviour.

- - [ vt mes [P Trpo—. . S Ca e e

YT

g



n—— LI iRl 08 . aniocn

N\

v < o
) ¥
wtPT G A
et ~ e

Cobe

> (s)
o

A
v

A
A

% 5

o - 3 -

e

" The Committes would ask that the wording of articles 1 (a) to {c)

of the Uniform Law {Annex 1) should be improved. Further the
Committee would hope that the directors involved would be given
a written right to an opportunity of obtaining represantation and

a proper defence.

The Committee would underline the dangsars of cnnmuaw:wnw the
uniformity of the bankruptecy law mxwmwm:m by reason of the fact
that the uvniform law need not necessarily be introduced in the

same way in diffesrent Membar States.

The Committes would also express concern as to article 9 (1) af the
no:cmnwwo:.Ac:Mnr perpetuates the rule of some Continental laws
w:mw only a trader can be dsclared bankrupt. Thus an English

lauyyer or dockor mmmnﬁpmwjm,wn Paris could net be declared

bankrupt m< the French Courts {although probably the réglamaent
“wis, judicalre would apply %o him - see the Protocol page 41) but he

could be declared bankrupt in the UK. This is manifestly unfair,
and would seem to indicate a gap in the no::m:&wun.sjwnr should be
covered. It was &trangly felt that all distinction betwsan
traders m:n.:o::«umnm&m should be abolished as nmcmH:m crzmommmmu<
complications.

N

A final point which the Committes would lika to make concerns ths
position where ths bankprupt is a trustes for beneficiarles. Would
the trust nnnnmww< under his contrgl form part of tha bankrupt's
sstate under the convention or not? The Committes would comment

that the institution of trust in the English senss is not

sufficiently recngnised abroad, and would recommend that express

recognition of trust property in the Convention should be made to

: ansure that it would not be divisible propsrty in the bankruptcy.

'y

- individudls and beneficiaries.

Conclusion . .

A —— et et

In conclusion the Committee would underline that it welcomes the
Convention in general terms, but :oumm that the Department of
Trade will safeguard the valuable features of the present system

in the UK, H:.Umuwwncwmu the several existing rights of dirsctors,

27 _flarch 1975




