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PREFERENTIAL AND SEC'EJ“?RED CREDITORS -

1. . An essentla,s~ prmvwle of bankruptcy is equahty of dlstmbution.
| However, all Ansalvem,y codes, while founued on the general prmc:aple
of ratea‘"ah, distribution of an insolvent's assets among hls credltors, '

make to a greater or less extert two prmmpal excepuons secured

" debts and preferendal debts,

2. Ebr the purpase of distributing the assets of a b'mkrup.,, credﬁ‘or

are divided into twe classes, secured ¢ emiors and vnsecured cr editors.

- The unsecured creditors are, inturn, divided into those entitled to
‘preferential {reaiment and those who are not, A secured c?"editcxr is

_one'whcse debt is secured by a mortﬂage c}mrge or lien. His pz‘eference

operates following agreement beiween the partle concerned m”or to

ba,nm“ur‘* cy, but the pveference ngpn {o an unsecur (,d credﬁor amses by

_ operatmn of the 1dW.

3. In the United Kingdom, a la1rlv clear dlS’tli’iCthﬁ is dravm be twcen

.‘éPpLI‘F;‘{{ rightc and preferential rights; but-in Continental Uysfemo, 8_11

prlor claims againt 2ssets are referred to eﬁher as "Snemal pveferences” o

as ”genex al preferences"

Secured creditors .

T T upemal preferences, which \,or?*espond to gsecured rig f:s, in the.

United K:mgdom attach to specific prepexiy and the cr ~editor is oenerai iy

entitled to be paid out of the rea alisation of that pr opefty befcre any ofter -
creditor. 1In the case of a sho 'ffall he ranks as an ordmary uqaecured

creditor for the balance, Becured rights are in genera}. not 1nter1ered-w,s,n.

by ti‘e bankruptcy, so long as the creation of the Secu"“if'y' wag not in itsall

a fraud upon or G’Lbel wise invalid dS against the CI"E@!‘CO?S@ .T"n'e Scheme ;

of the Conve ntien seems to be generally satisfactory in that .-_t preserves -

_ ihe vights of secured creditors under the law of thé Member State in 1;;111{*;1'

ihe property charged was situzted (Article 43(1). Nov does it disturb

" the relative priority accorded to the security under thaf law in relatics to

other righis, p“e?cx ence {Article 44\_}




_8. : In regard to posseqsory hens we do not find the pr1nc1ple m

g .5._,‘_2.&‘1;4'_',._. B e ey

5. There are, however, two matters Whlch concern-us in reﬂrard
to the provisions of Article 43(1). Firstly, its possible effect in

'relatmn to floating charges. The present Wo'rding- might imply that

a receiver for a debenture-~holder ‘couid‘ not be appointed to admin_tster

_the debtor's property; the debenture- holder would 81mp1y have the

preference afforded to him by the crystallised charge in the 11qu1dator S
administration. We consider that the clause should be renegotlated to

recognise rlghts under floatmg charges, part1cu1ar1y in relatlon to

: property situated abroad

6. ‘ Secondly, -we think -that where a secured right attaches to

properties situated in two or more countries, provision should be

- made for the claim to be satisfied in proportionel shares Varyin;, o

with "the amount realised on each property Article 41(2) makes such.. |

a prOVISlon but only in respect of general preferences

7'.- ‘An exceptlon to the O‘eneral prm(;lple of lex s;tus is nade

-regardmg certam moveable property, in particular, ‘ships, boa_ts

alrcraft or motor-driven Iand vehicles. Article 43(2) provzdes that
secured rights and "generally all other rlghts”, secured upon such

moveable property will be governed by the law of the ﬂag or of the

- State in which the property is registered. We think these provisions

may present difficulties, not only in respect of "Flags of convenlence"

and hence the application of the laws of non-member States but 2150

with regard to the relatlve pr10r1ty of local arrestrpents leflcultles

might also arlse, partlcularly for. a 11qu1dator, where motor VEth].E.a

are reglstered in two or more LOLntrleS. We have not recelyed the

. spemalrsed advice Wthh would c,nahle us to reach satisia otur v COHCIholGﬂS

in these matters and we recommend that the Department should engage-

in further consultatmns

- Article 43(3) obyectlonaole but there would appear to be uncertalnty of

time; a criticism which also apphes to Article 43(2). We buggest that

" the phrase "For the purpoces of the distribution of the proceeds of the

- -_reahsatron of the assets of the banky upt"_.shou:_ld govern all clauses of

Article 43, and it should ke made clear that the operative time in each

-

case ic the date when the bankruptcy is opened.




 Preferential creditors :

9. . General preferences are subdivided into civil and commereial

debts on the one hand and fiscal debts, -social security debts and similar

public debts on the other. The two divisions are'treated separately

in the Convention.

310, Neither jthé Convenﬁon nor the N-L Report, defines "civil and

commercial debts’, We understand‘t-hat the protocol‘ on accession to

e the Judgments Conventlon, which is restmcted to civil and comme rcul

ha,s prov1810n311§; agreed to a text,. We have ta.ken this text as the

basis for our consideration of cwu and commercml debts, namely .

matters, may include a deﬁmtlon and that/Councﬂ’s Workmg Group

that ”czvﬂ and commerlcal matters" do not 1nclLde -

(1) revenue and customs matters, such as taxes, dutles,

levies and other charges of a like nature;

K ' : (2) administration matters, such as those involving relations -

between private individuals on the one hand and the State

--or another public entity, when not acting_in the ‘capacity .

.of a private individual, on the cther; and

(3) matters involving relations between States or public

entities or authorities. not acting in the

private individuals.

, Preferentia_l creditors in the United Kingdom

same capacity as

~il.  The categories of debts to which preferencs is accorded by the

. United Kingdem law may be summarised as follows:

(1) taxes (maximum one year's arrears, but the "best year"

can be selected);

(2)  rates ( not exceeding "last year's'" arrears);

{3) P.AY.E., V.A.T., and analogous imposts (not

. exceeding_ "ast year‘s”arréars);

{4) unpaid employees’ wages (mammum of 4 months arrears.

of remuneration, not e}{ceedmg £200 in all per person) ad

- heliday pay;

’{f" charees far m

i iip PUFrDOsES.

(5) 'csi.mf:arv other pecuniary obli gaﬁ'ionm to pubhu vodies whlch

S R TI E
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12, These qualﬁy as preferentml debts and are made recoverable

in pr1or1ty to ordmary unsecured credltors on grounds of public |

-_ policy,. 1n order elther to benefit the pubhc revenue or to fulfil other o

" social obj-ectlve_s. HlStOr ically, the pref_er_ent1a1 debts System d_erlves ' _
:'in the United Kingdom-firstly; so far as concerns ‘England and Norttie rn ';_ :
| Ireland from the Crown's prerogatlve power, and S0 far as concerns |
‘Scotland, from. power com‘"erred on the. Crown by statute, to recover

' debts due to 1tse1f from its sub;ects for tax and other public obhgatlons, .
.by means of the executive power, a power later extended by statute

-to municipal rates andtaxe's in one form. or another;_ second'ly; the

system derives '_f_ro:rn a desire to ensure that the emp_loy'ees of a bankrup
employer are not left unprovided for by re_e;son of non—payment‘ of

a.rrears of wages. outstending when tbeir employment ceased.. However, -
.the Crown no longer. possesses, after a bankruptcy or wmdmg up has
 comme nied, its former. extensive rights of direct recovery from its

| debtors, by prerogative .or other executive ctction. In this respect the
'.31tuat1on in the United Klngdom cbffers from that in certain Member

States, It may be noted, moreover, in distinction from the rules in

other States that with one exceptmn all creditors on whom statutory
rights of preference are conferred 1ncludlng the Crown ran_'e pari passu .
with one another for priority payment out of the &SSQtu. The exceptlon

~ is that in England, a landlord entitled to dzstram for 11m1ted arrears

- of rent may be relegated to a second-stage or postponed preferentla.l

status as aga:anst preferent1al crechtors 1n the str1ct sense.

13. In the fleld of preferentlal debts, the r‘esp‘ective provisi.ons reiati ng
te bankruptcy and winding-up_in the United Kingdom are substantially
identical in their p-rovisions' ‘save in one'important rcspect which is

to be found in the latter provisions but not in the former, namely the

-Subrogatxon of persons who have advanced monies to a Company for

-

- ihe payment of ‘wages to its employees such persons are subrogated in -

' the winding- up of the company to the Same preferential rights which the

. empi.oyecs would have engoyed if they had T ememed unpaid. It has been

o sunmtted to us thaa, in pra.ctlce, claims for unpa1d Wages actually due to

tbe emplcvee*-" play a relatlvely emah part but the subrogatlon rlghts

of the company' s bankers can be subetantlel and frequen“ 1y form the
largest single preferential clcum

“
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14, 1t is the trustee or llqmdator WhO has the generel duty of determmmg, |
subgect to the dlrectlons and ac.jud}Lcauons of the courts exercising bankruptcy'
or Wmdmg up ]urzsdlctmn guestions regardmg the ex1stence the amom’t
- and the preferential status of debts. In cases where the debt has been
. eswbhshed prior: to the bankruptcy or wmémg up order, by the judgne nt

of a court of competent ]umsdlctlon the. trustee or liguidator will in gen eral

: be bound by that judgment (though not if it was a ;audgment by consent, or one
© vitiated by collusion or fraud). Agam he may not be aele as a matter of
rlght to dlsturb a finalised tax assessment. But in all other cases, 1. e.
of unad;uamateddﬁb‘e he has the right and duty to adjudicate upon them,

-.subject to his decision bemg approved by the court Furthermare thwL

court has also the ]urlsdlcuon to eetermme in any disputed case, whethey
~and to What extent the debt, if and when esgtabl 1shed enjoys prefe‘r en‘i::ael

status.

Continental general preferences

15.  As 'migh’t be expected, the insolveney codes of _the other States of

~ the EEC deimnonstrate many of the same cheracteristics as”those of the E
. United Kingdom; but certain funda,mental dlﬁferences between those States'
| codes and the m;respondmg Umted Klngdom pr0v1s1ons are to be ndted,
‘hamely: ' ‘ ' '

1) (a} In so far as the same category of debt ranks
-preferentially in the Unlted ngdom and other
Membear States there are consmeraele varmtlons

regardi ng the amount to Wmch prexerence is granted;

(b} In--most of the States, preferential debts not share |
- the same equal rank of preference but en;;oy d1fferent
degreee of rankings; ' ' '

(c) There is a greater variety of debts enjoying
'r',pref'erenee than in the United Kingdon. _
: _. (2)l . The concep’e of subrogation to the prefereutlm rights
| L of emp oyee crec’ators conferred by the United ngdom

wi *rhw -up provisions does not exz.s% in all Member Stat
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’ In some Statcs preferenhal debts may constltute

- prior charges on the securltles held by secured

- creditors, whereas the only such prior charge

- enjoyec:i. by preferential. credltors in the Unrted

| ‘Kingdom are confined to the case where a floatlnscr

O

"'charge is reeheed by the appomtment of a recewer

and menager.

In some S?Iates general preferences relate exc]ueively

to ‘moveable proeerty, in other States, certam generzal

prefer ences (3. e. employees wages) may be applied

o ~ against fixed assets but only if the reallsatlons from

(5) (a)

(o)

-; -any prlvﬂegee enjoyed by the Crewn in the United ngdcm
. The Convention enmsages that such direct r1ghts of recovery _,

will con‘tmue to be exercisabie notmthstandmg the opening

- General preferences under the Co'nvention

'powers for recovermg such debts consider aﬂ}.j enceedmg

of the bankruptcy proceedings.

moveable assets prove 1nsu;ff.1c1ent It 1s ovly in

Germany anc the Netherlands that gereral preferences '

- may be levied acramst the whole of the debtor! s esf;ate

A broad custlnc ion is drawn in most of the States between

.c1v11 and commercial debts on the one hand and "flSC&L

debts' and what may be ca.lled "quasi-fiseal deete” on
the other The latter ‘often mclude debts to the somal

_' security administration and, with fiscal dabts, are

' regarded as enjoying special prlvrleges

: Some States possess certain prerogatlve or execntlve

- ‘-.‘16.'_ The relevant prevrsloza are malnly contamed in Artlcles 40 41 and -

42 Whlch may be Smearlsed as fol'i ows

.(I)i'.

- in respect of assets situated in each of the Member .States

In crvﬂ and co*nmercra.i matte"rs creditors may 1nv0ke

such general rights of preference as the law of that State
attaches to the dee* s to whleh +hey are ers,rtled (Artlcla 40)
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(a)

)

@ (a)

| (b)

®)

(Article 41(3)).

preference there a;pp‘les the short-fall is to be met in

same prineciple {(Axt icle 4131,

a0

' The princip les governing the distribution of the proceeds
- of the realisation of the assets of the bankrupt are as
- follows '

The subject- mdtter, extent and ran.’mng of general -

preferences are to be determmed by the law of the '

M‘ember S%ate in whlch the assets were situated on the
day Whﬂn the bankruptcy was opened (Art]cle 41(1))

Asgets recovered in a non-Member State or the proceeds

of their realisation are to be aggregated with those
situated in the State in which the bankruptey has been

opened (Article 41(1)).

Where a general right of pr eference attaches to the same
cebt in severa.l Member States, even with a different |
ranking, that rlgh is to be effective in Iesmect of the ass%s
situated in each of those Stateg in proportmn to the aggregate
amount of the sums available for the satis faction of that

debt in each of those States (Article 41(2))

Where g general right of preference attaches to the same

debt in severs 1 Memb ber S‘tates for dszerent amounts,

_that right is to be effective in respect of the assels situated.
n each cf Lh(}uc‘ States in proportlon to the aggregate amourt

of ihe sUIns avadanle for the satlsfact:lon of that ciebt in

. each of those States, to the evtent of the sums to which tha,t

right of preference applies in each & ate respecuvexy

(1) | the preferenﬁal debt is not therenv WhOHY cuscaarged
ang 1f there remains in one or more of the States g surp;us

a,vaﬂable in respect of the sums to which the right of. © - -

p:»:oportzon to those surpluses (Art:tcle 41(3))

{ii). tm lorlg as the prefere*ﬁza* debt has not been wholij,f"

dizcharged and there exist su:(-p}_uses available to meet

that debt, forther distributions are to be made upon the -

Wil

k4

@
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{5) 'Debts to which; in several Merriber States, general
 rights of preference of different ranking apply, are
:to be satisfied in the order prescribed in each of those
ates (Artlc}.e 41(4)). o

| (6) In matters other than civil or commercial iﬁcluding
| fiscal matters and social seeurltv matters, the pubhe
- authorities, government departments and other public
g _ 'agenmes of a Member State are, in every other Member
| tate, to be unsecured creditors to the extent that they
have not obtained full satlsfactlon in their own State
(Artlcle 42(1) and (2))

17. it is not the intention of the Convehtio_'n to disturb the internal

-provisions of each State in relation fo preferential debts'., Accordingly,

-on the footing that there will continue to exist, within the EEC or some .'

of its Member States, and ‘und';er the 'ConVention, a system of locally-

‘enforceable preferential debts, enforceable against the locally-based
'assets of a debtor made banﬂupt in another State the questlon arises
" as to how this system is tobe admlmstered by the 11qu1c}ator in practzce. |
It 1s plain that, in 1mp1ement1ng the requirements of Articles 40 to 42,
_ he W111 need to establish ang mamtam in respect of each State Wherem

“assets of the bamupt Were located at the opening of the banﬂrl_ptcy, a

notional "ocal assets- pool" (French "sous-masse'") f or the purpese ef

. making approprlate distributions therefrom to those creduors who are
established as ha,vmg enforceable r1ghts agamst it, But neither the

- Conveu‘tlon, nor the N-L Report, env1sages or requires the setting-up

of 'sub- hqumatmns", or the appomtment of ”SLb—lzquxdators". There s,

: ‘however, power, under Article 28, to appoint rnore than one liguidator
{-one or more d whom may be qualified under the laws of a State other than
~ the State of the bankrup.,c v), and for the hquldator or liguidators to employ ' -

agents to ass1st him, also drawn from tna’t class

18, . The Convention's system for dealimr with preferen“cial devts out

of a local assets pool is not, ‘trlcﬂy spea’ia;ng, in conflict W1th ihe twin.

principies of umty and universality upon whi ch the Convention as a Whole

is founded. The duty of the liguidator, it seems, 13 to administer tbose

assecs for the benefit of the pre1e1 enﬁal credl 0TS mterested*therem

making the oook-neepmg entries regquisit e for giving effect to the arinciples
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conta.ined in Articles 40 to 42 Whe-t ig less certain ig the extent to which
- a State's dJ.rect r1ghtq of recovev‘y in Ielatlon to flscal or quasi-fiseal
debts impinges on those prmc1mes to the de‘tmmem of other caﬁegorzes
of preferential creditors and to mhl'blt the 11quciat0r from reducmg

‘them into his official possessmn,

Flscal debts’

19. In this Country the Crown no longer possesses, after a banLruptcy or -
wmdmg up has been onened its former extenswe rlg‘ﬁ‘s of direct recovefy
fr om its debiors, by pveroﬁa&‘vfe or other executive action. Similar ngﬂts -
-do exist, however, in some 1 Member States and Articles 21(3) and 42(1)
env1sa,ge that such rights wﬂl contmﬁe to be exercisable,. no withsta.ndhg

the opcn*r:g of bankruptcy proceedmgs Buch rlghs.s are inconsistent wifh

the basic philosophy of the Convention, but it seems urhkely that individual
States will readﬂy give up provisions designed o ensure ‘the recovery of
 tax claims. Noy could a foreign liguidator expect to prevent a State

obtaining paymeﬁt of its claim out of assets mf‘at d in 1ts. territory.

20. We think that the continued existence of preroga‘hve rights d dlrect
recovery by some, though not all, ‘Member Sta,tes, raises guestions of a
political nature on which we feel unable to express an opwmn. However
we submit that serious consideration should be given to this problem. A
system of "self-heip" W-Elch gweu government authorities an urfair
auvantage over other creduor'-; seemb mconﬂzstent with the Commuruty‘
‘empha,ms on the rights of mdlvmual persons ang f1rms, and with the

intention to foster trade across fx ontiers, <

~21. Revenue; ¢ 1stoms and excise, social security and Sinﬁi‘af.authori’cies

will not be entitled to prefereptlal rlgnts in cmy State other tho.n the State in

which the deb’as are owed. However, Artzcle 42 provides. thac such’ credltors

| may prove as oramary unsecured creditors for the unsatisiied portlon of
_- the:tr manns, eve*l the banmmptcy is admlmsterea in ano"iher Member _
_. State. This is comple*‘ely contrary to exs..,bmg rules -of vaate mterna.tlonal
: Law, and w_ou.‘iu abr_ocf ate the rule in Covernmen‘t of Iﬂdld v Taylor (1655)
A 'C 46 to the e*”fect that, as a matter of pubﬂc pohcy an EnO‘hSh (or

Scot -.18"!.) COLrt w111 not cmmce a fe elgn revenue clalm.
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" the ex:csience or non- existence of assets in other Merber States. We ean

: 22. . His arguabie that the eylstmg rules were estabhshed in accordance
- w1th the then currently accep ed notions of pux)hc poacy and that such rules

- requi re modification in the light of ’nembershm of the EEC i:hat membership

of such a (‘ommumty necessarﬂy involves the 1‘*ec1pr0ca1 recogmuov of the

- fiscal obho"atlons owed to the public authorit ties of each leember State. In

our view such arguments might hold sunstanf‘e if there was some harmomsauon

| of fiscal and cua,el—necal p‘references and of the rlghts of recovery of suwch

debts We are flrmly of the opinion that at the present level of harmonisation,

Cit Wou‘id be Wrong to accept the eg:tensmns provided for in Article 49 a,nd

we recommend that the article should ke regected

Civil and commercial preferences _

23. - Inrelation to debis other than flscaI and quasi- fwscal debis Arucle 40

| provides that a person enutled toa preferentlal claim in any: Member State

is entitled, in so far as he has not exhausted that claim in respect of the

. assets in hIS own State, to claim as a prefevential creditor in ofher Membker

States so far as the assets in, and the laws of, those States pernit, The
rational basis or premise of this principle is the concept that the Mémber
_States conshtme a conceptual umty for the purposes of bankrupuey. In
consequenr'e. creditors in any Member States will enjoy, so far as the’ ,
assets in the Memeev states permit, the most favourable rlc*hts accorded
fo them by the lawq of any of those States.. This is clearly oeneficlal to
the preferential credltors (including employees) as a class but, equeﬂy,

~i8 detr Imenial io cre ditors whe do not en]oy preferences. '

24, We have received strong criticism t‘nat the prmc:.ples govermng

dlstrzbuhon set out in Article 41 are confusing, complc:x and. mlpractlcal

. While we fuily agree with this criticism, we think the basic prmf:lples set

out in Article 40 are at fault. We do HOL con51der'1t appropriate that, when

a company is subject to 11qu1dat10n, its creduors may be accorded prefer ences
‘which may advemltmuslv arise, or vary in scooe and amount, aeoendmv upon
'see no }_oglc in the assumption, 1mp11ed by Articie 40, that a vw:ur}t:e}~ in

one country should be. e"n'nled to preferentlal clalms avallable under the laws

of another country, s1mp1y because there are an‘etS in the latter counﬁ;ry‘.'
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25, In our view, the balance oi’ the C‘onventmn is excessively weighted

in fa.vour of preferent1a1 creduerm. Moveover, it is essential tlat the

--prmf‘lples on which the rules for preferences are based shﬂu]d be 100‘1(‘9.1

and as simple to comprebend as possible. ‘Under thé. present rules in.

- the United T{mgdom, a liguidator would allow all employees, no matter

where employed or living, the preferences allowed by United ngdom Iaw.
But where ther_e' are asséts in a country whoseé laws a,llew greater preferences,
the liguidator cannot usually prevent employees in that couniry from obtaining
the higher rate of preference from the realis'aticmof t.hos'e particular assets,
_We xave come (o the conclusion i:han, a system based on si impilar nrinciples
should be adopted. We recognise that some mequltles m1ght arise under

_ certain conmtmns ‘but this will be so with any system short of complete

harmonigation.

26. Wer ecommend that in civil and commercm‘ maciel s, the principles

goverm ng the dzqtﬂbutlon to preferent1a1 cy edltors should be as fOHOWS' :

(1) A preferentlal cved:ztor should be enutled to the preferenre
allowed to him by the law of his own State oui of tne a ets ‘

available to him in that State,

(2) ¥ those assetb are insufficient to satisfy his clalm or the
pecun_iary limit on his claim as such preferential creditor ni_ _
his own State is lowex than the limit prescribed by the 1&ws of

~the State of the bankrupicy, he may claim 1n addition buc‘l
fu_rther sums prpferenhauy as he would be an}.e to c1a1m under
“the law of the Siate of the haniaruptcgn cut of tzze re,:,ldue of tm

assets.

27, Tn consmer*nb L‘“n, system puf fo:::ward above, :d: is pecessary, 7
flrcai.lv to dlsumrmsq between the realisation of asseis in the Std,tc, .of ganlrrupi'cy .
upon which its own prﬂmrentlal creditors will have first clain, and the )
residue of realisations, which w1h be av.;,uan}.e for any. operauon of ruie 2.

" Secondly, that realisations in non- -Member States will form part of fhe | _
- residue’ and :not be aggregfted with rﬂahsatmps in the State of the bankruptey.

Thl; gly, that vmc,ﬂe the rpsmue is 311.3ufficlent to pay ciaims a':lsmg under

yvale 2 in full, a dividend will be paid in n"ﬂopor‘i’mn to the amount Gf each claim.

L
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N 38, By way of example: suppos1n°" the main assets are in England the

. :State of the bankruptcy, where ‘employees are paid then- full preferentlal

- r1ghts of up to 4 months' arrears of wages with a maX:Lmum of £2;00 per .
person. Further, that avallablm assels in Italy are only sufuc;ent to pay
workers employed in that count ry 2 months of their 12 month preferential
~claim, and assets in Belgium are only sufficient to pay workers in Belglum |
3 months of their 6 month preferential clalm Under rule 2, both the
- Italian and the Balglan workeru will be able te claim such addihonal sums
preferentially as will bring their tota? 1nd1v1dua1 preferential payments _
up to 4 months (or £200), Should the residue of -realisations be insufficient
to meet these claims in full, it will be divisible'between all claim_ants' in -

proportion to their claims, -

Subr@gation -

<29, It was apparently assizmed in th_e éoursé_ o_f the negotiations that the
preferential ¢reditor who might principally benefit from this syS‘tem would
be thé employee for unpaid Wages; In practice, it is fbund by insolveny
practitionars in the United Kingddm that claims for - urpaid 'Wages' due to
employees as such play a relatively small part in an 1nsohency, but *hat

the qubrog,ated claims of bankers and others ‘who have advanced wages or.

holiday remuneration may be: exiremely 1mportant

30, Nﬂlthﬁr the Convenu.lon nor the N-1, Repmt 1eglslate for, or refer
'to the case of the sabrogateo. crealtor for wages advances Accordingl y
it seﬂms posmble that the rlg‘it of subrogation m:lght not be admitted to -

- a preferential ranlflng by some Member States.  We consider it most.
deulrable that it be made clear in the Convention whether oi- not the debt

. cla;.med DYy a subr oga‘ted creditor for wages advances is to be accorded

the same rlghts of preference as the elrnployeeq Whose wages have been S

pai d ouf' of the moneys advanced
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31, Representations have been raade to us both for and against the

principle of subrogation. It has been suggested that there have been

- numerous occasions when supporting action by banks has saved

companies {rom untimely fai*rﬂre and th'at‘such' éuppori: might not have .

‘been glven had the ba“m:s not been ,;ubrovated to the rlghts of the employees

who would not otherwise have been paid. Where a company s fmed

- assets are specﬁlcallv mortgaged_ in favour of long term debentuz es,

_ _'1t has been sugges-a.ed that banks look pr 1n01pa11y to their ablluy to

make advances on 2 wages account to provide them with security;

. without this, the bam«:s ablh'ty to finance compames through temporary

difficulties would be serlouqlg diminshed.

32.  The main objections put_forwa:fd are fi'rsicly, taliing'into é.ccoun_t :

the rights of. sﬁbrogation, and fixed and floatizig charges secured on the
assets, banks obtain an undue degree of preference, leaving' little, in
most cases, for ordinary creditors. Seﬂonuly, i:hat the Blaffﬁen Commiitee -

on Bankruptcy Law {July, 1957) reported that the practical appllcatlon _

of section 319(4) of the 1948 Act was open to abuse and that its 1ntr_oaucbion

into bankruptcy law might encouragé a debtor to carry on his busire 8

with knowledge of insolvy ency Thirdly, that a creditor who hd.d supplied

raw materials, for example, to enable a company to continue trading, -

should be in no worse posmon than a creditor who pvovzdeu ca 2h io pay

wages.

63 | The British D'ml:ers A‘!SOCIE‘;tJ.On is no’f unauly worried at the prospect
of tnﬁ loss of subrogatory rights and indicates that such loss would be to
the disadvantage of the client companies rather than of the banks. The

Scottish ciearing banks, on the other -harid, suggest that wages preferences .

enab].e a bank to assist in the preservatlon of a labour force ina company .
until 2 liguidator is a;.,pm.meu._" '
34, We note that the 1873 Companies Bill,. which was not enacted, propesed

-tbat arrears of wages for the week next before 'ti‘e' relevant date-would. rank

svpﬁmor to other preferential deb M i:hai any subrogatory rlghus in rese ct

of that week's wages would also be “’pr_e—preferentml " and that all other

Asubréo"ai‘ory risrhté would cease to have any effect.  The Bill also pr'ovided

fo** similar 3,mena”nems to be made to the 1014 Act. We also ‘r‘oi':e-that the

- ,Emp‘f:} ment Protection Bill pg ovides that the Reaunaa*lcy ¥ Fund shoula pay
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but more sxtensive scheme is under con&deratmn in Germany

-14-

urp to § weeks arrears of wages, holiday pay, étcg ‘Eo employees whose
employers have become insolvent. The Bill gwea the Fund exactly ‘the

' same priority as the employee now enjoys. We understand that a s1m11ar,

35. We think that the provision of subrogatory rights in respect of |

- moneys advanced to pay wages is as much a social problem as it is a

banking problem. On balance, we recommend that subrogatory rights

should be recognised by all Member States.




