| EEC DRAFT CONVENTION ON BANKRUPTCY

’-

'_Explanafory-ﬁote“on section's'-~preferehtia17&'seeured greditors

B The following notes cover our understanding of the meaning and
-_effect of Art1cles 40-46. inclusive of the draft convention. The '

"~ jssues involved are some of the most 1mportant and far reaching .
and the general approach and concepts, at least for the original

~ Six Member States, vary considerably from those obtaining wzthin
_the United Klngdom. ' '

2e These Articles refer to general and special preferences and alsof
to secured’ rights and possessory liens. Our understanding is that
general rights of preference comprehend the following matters'-

'1VCoste of 1iquidation '
Funeral costs/Court costs
';'Liquidators' costs
Food for the last. six months
‘School fees
S in addition to the more important items of salaries and wages.

: We understanu that fiscal.debts, sccial sec urity debts and
'-similar matters akin to taxes are ‘also’ general preferences but a8
" will be seeéen are treated separately from what our COntinental
_colleagues call civil and commercial debts some of which I have

- 1listed above. The distinction may. correspond roughly- with that
" between private and public debts.' General preferences attach to the

whole estate of a debtor and mast. be Satisfied before unsecured o

h creditors are paid.

'_Special rights of preference are included in.our cuncept of

- secured rights and whereas we in the UK draw a fdairly. clear
-_distinction between preferential rights and secured rights our l" _
'Continental colleagues tend to look upon all prior claims to assets '
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- as “preference" Special preferences or secured rights attach to
~ specific property and the creditor is entitled to be- pald out- of
fe,the proceeds of the sale of the sale of ‘that property before any
" other creditor. If the proceeds are insufficient to dlecharge hlS
'claim then he is. treated as an unsecured creditor for the balance.

- Differences do exist in the law of the orlglnal Six Member States

both as regards the. ranklng of general preferences inter se and
their ranklng as agalnst special preferences and it was riot found
"poss1ble to establlsh one common order of’ ranklng into which the
fgeneral and speclal preferences in the Community could be fltted.

- Because of the differing laws the experts adopted an accountlng

~ goncept of sub—groups to counter=balance as far as possible. ’ _
inequality of treatment of creditors 1nside ‘the Community and which'
‘will also permlt further ha rmonisatlon as the Community develops.

© They found it was necessary todraw a dlstlnctlon between general
preferences in favour of the fiscal and. State authorities and
those relating to wages and the like (clvil and commerclal)

Fe The original Six Member States commissioned an anslySis'of
© the law by Professor Sauveplanne of thse University of Utrecht who
.suggested that- '

(a) for general preferences the law of the State
in which the bankruptcy was opened should apply, and

'(b) | 'with regard to special preferences the _
"applicable law. (subject to a few exceptions) should |
~ be the lex situs. ‘ '

‘ The group of experts after examinatlon con31dered that
Professor Sauveplanne's proposals could not -be’ 1mplemented until

~ sach time as the laws of all the Member States, so far as preferences
‘v,are concerned, were exten81ve1y harmonlsed.‘ As such a harmonlsatlon
- could not be achleved within a reasonable time scale the group :

decided that for ‘the present preferences should be governed by the

. lex situs. This inroad into the unity of bankruptcy they counter-

balanced by providing rules’ which- enable general preferences other




fthan those concerned w1th 1ndebtedness to the State, to have eIfect-f_

in all the States in which reallsable property is situated.

'4., To thls‘end Articie 40 provides that in civil and commercial'
matters credltors may claim those general preferences provided by the
" law of the State in which partlcular property is located. For example

if the bankruptcy is opened in one State -and there are assets and -
-possibly employees' claims for wages in two other States then the
- employee. credltors in all three States may claim that thelr wages

. ‘be treated asrpreferentlal in each of the three States.

ranking of general preferences shall be determined by . the law of the

[,contractlng State in which the assete were situated on the day when

the bankruptcy was opened. Assets located in a non~Commun1ty ‘State

'will be aggregated wzth those in. the St ate,in “hich.the bankruptey -
_was opened. S T S .

The llquidator will, solely for purposes of accoxnt and

subsequent distrinutlon, have to eetablish sub-groups of assete and f_
_ "parae 2 and 3.of Article 41 give the rules for this purpose. The =
-"group of experts decided that as regards fiscal and soclal security .
: and elmilar State debts the. preferential righte attaching to such

debts should be exercisable on 1 ‘in the contracting State in whlch
the indebtedness arises. = They are thus 1imited terrltorlaly. '

' rtlcle 43(1) prov1dea that the appllcable law for special _
' preferences,secured rlghts end possessory liens shall be the law of
. the oontracting State in which the property charged was situated (lex

situs) at the date “that the bankruptcy was opened.

Article 43(2) provides that secured rights over Shlps, alrcraft and

A

-dArticle 41 _'determines which law.is to apply for general preferencez
'fin c1vil and commercial mattere and gives rules ag to distribution and
para 1 ‘of that Article prov1des that the subject mattier, extent and

land vehicles shall be governed by the law of the State in which the :

property is registered._

Article 43(3) provides: that the appllcable law for possessory 11ens

d shall again be the -lex situs.
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Article 44 provides that the order of ranking between general and -
.special preferences shall be determined by the law of the contracting
_State where the property is 81tuated (lex 81tus)

Article;&S | gives a rule for determlning where certain movable
property shall be deemed to be s1tuated. '

,Article_46 provides rules where bankruptcy supersedes an earlié;_n
analogous proceeding.. ' - _

S It is clear from the foregoing that where a'bankruptcy'is opened.
in a contracting State in general the law of that State governs the
distribution of assets in that State. The major exception being that
in calculating a State! s contributlon to civil and’ commercial general '
--preferences = the most 1mportant being claims for weges ~ they be

" included at the amount allowed in a particuiar State which gives the

- highest claim. So far as secured claims are concerned their rights
are determined by the law of the State where the prOperty is situated
(lex situs) and this follows, 1 understand, the- general principles of
“ private international 1aw. The solutions proposed are not -simple andp
easy to apply because complications arise from the need to calculate
the accounting p051tion of wvarious sub-groups.- .

When the proposals in Articles 40-46 were explained to us it
appeared that so far as workers cliaims were concerned Article 41 (2)
-~ and (3) meant that the claims were to be effective in each Member
State in proportion to the amount standing to the credit of each sub-
gToup. This clearly gives a rule based on the ability of each of the
sub-groups to pay the general preferences and’ ignoresthe amount of the
~obligation due by each sub-group and in certain instances it would see
that this could produce an unfair. result.‘ Alternative methods of
'.1dealing with this problem are as- follows;—

(1)_ as proposed in the draft convention in
proportion to the balance on each sub-group
estates (see examples 1, 2and 3 post)
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(3)

(4)

in proportion to the’ 1iabilit1es of each. sub-—groun

estate according to the maximum allowed by the laws'-'

~ of that contracting State-(see examples 4, 5, 6y
7 and 8) :

'by construing Article 41(3) strlctly and maklng

the proportion in accordance .-with the assets

" available by the law of the particular State to |

‘meet the obligation. This is similar to (2) above,"
but has. regard to the quantum of essets avallable

_ (see examples 9 and 10). '

by taking into account both the availability of
assets and the obligations. This could be done

by making the proportion that given by the product

11, 12, 13, 14 and 15).

In all these methods if there is an insuffxcency in any one

sub-group then that shortfall is: provided by the States able to
'contribute in the proportions appliceble 1o each method. '

The whole problem of preferences produces pecular difficultiesp

- for the UK.

- assets to meet fiscal debts,
- for wage earners' preferentlal claims vary w1dely from State to State

that purpose.

preferential credltors.

5o
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5

of the twovsrmables and this method glves due. weight.d'
‘to both items assets and obllgatlons (see exemples

In general the UK liquidators admit the claims of all S
'wege-earners whether or not they come from States whlch are able to-

contribute assets. Flscal or State debts could be ‘higher, equel to-
or lower in ranking than other general preferences, some States have |
pre-preferential ranking for wages, others seem- ‘to have power to selze
The limits as to time and amount allowed

- and we have been conscious of pos51b1e unfairness where the law: allows
workers rlghts to be sub:ngeted to, for instance, banks or State_
'Agencies who prov1de money. at a time of 1nsolvency, psrtlculerly as
often the wage earners are quite unaware that woney is belng advanced .

' Finally for the UK we have the problem of floatlngf

cherges, (2 concept not widely understood or recognlsed on the

COntlnent) where the securlty is postponed to the rlghts of



e To assist consideratlon of the dlfferent methods avallable for i

vdeallng w1th the sub~groupa and their contrlbutions, Mr: Armstrong

has prepared a series of calculatlons d351gned to show- the dlfferent

. _effects produced by each method and these calculatlons follow 1n thls

‘upaper.

‘Insolvency Service
. June 1974 -
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Available Assets ',7',_000_- 4,000 2,0000 . 10,000 -
_ Salarles S 900lr' _'-1,806 _ '3,606 Y 3,600
-1st distribution (7/30) ! (i/ﬁO)-_ 360 '(1/5) | 720 .1,980'
. ‘ leited to_ 900 ‘ . _ _
'Avaiiable Assets__ o el 6&0 ' 7 {;280 -4,620 1,920 -
| (%)  _sw0 (3 1,080 1,620
_100 200 e
' — '
In thls example, it can be seen that the contribution from State A is -
900 unlts, being the maximum whlch that State allows, whereas States B
-and C contribute 900 and 1, 800 respectively, which 13 only half of
their reSpectlve maximumns allowed.
2e This-pdsitipn can be high-ligbtedrby takiﬁg énothef eiamplélaé_followg:w
| A B ¢ v TomAL
Available Assets 7,000 7,000 7,000 29,000
Salariesf_ | ;. 960 7 1,800 _‘ o 3,600 3,600 |
‘_ 1st Distr:.butlon ) &) 1,200 () '1'.,»200," 3,300
Limited to. _ 300 S ‘ - ' .
| — B0 5E0 1160
' 2nd p_istrihu{:ion | (%) ___12@_ (D 150 300 |
) | 5,650 5,650 o=
' ' : '
State A still‘ccntributes its maximum 6f-900; State B contributes 1,350t.:
units, bYeing 75% of its maxlmum, ‘and State c contributes 1,350 units, |
being only 37.5% of its max1mum, desplte the fact that the available
.assets were equal in all three States.
The relatlve contrlbuulons ara 1mportant because they affect tﬁe amount =

A B v e TOTAL

of assets remalnlng in a sub—group whlch could affect the extent to.
which fiscal debtsrare paid if they are of lower priority than.salaries,

as shown in the following example:-

_.7



A B . C TOTAL

1st Salaries 900 1,800 3,600

2nd Fiscal debts 6,000 6,000 e}éob
Available assets.“  6,500 6;500 B 6,500‘. . 19;500.
Salaries o 900 1,800 - 3,600 3,600
1st Distribution (3) *) :1,200_' (3) 1,200 3,300
Limited to __900 . : R
5,600 5,500 5,00 300
'.2nd Distribution‘ e (»  _150 | (H 150 ~_300
| | 5,150 5,450 ==
Fisc. on Accéup; 5,600 5,150 5,150

Because State A was obliged to contribute its maximum allowance of 900
units for salaries, its fiscal debts could not'be'paid in full, where-

as had it merely contributed a proportion as in State B (75%) or

. State C'(37}5%), there would have been more assets available for its

fiscal debts, which presusably was the intention of its legislature.

In an effort'to arrive at-a more consistently equitable method of

- caleulating the propoftionate[contributions'for Salaries,_it_may be

necessary to define more precisely what is meant by "available assets”.
Irrespectiveiof the total assets‘remaining in any‘éub-gfoup at the

particular stage, eg when the salary calculation has to be made, the

available assets in any sub-group can never be more than those required

to meet the maximum pereferential claim allowed in that particular

State.

If the caloulation is based on this revised definition of "available

assets", the previous examples can be re-worked as follows:-



A ' B ' C -~ ' Total

paid to
salaries
“Total Remaining R _ - : : . ’
Assets - 77,000 1,000 . - 2,000
- Available Assets-’i
being maximum L : :
salaries ¢laim 900 = 1,800 3,600
1st Distribution
T A 900 x 3600 54 . B - - 514
. 6300 | ' - )
B 1800 x 3600 1,028
6300 | R N
Limited to - - 1,000 - 1,000
C 3600 x 3600 N N | 2,056
30 - o | |
. Limited to  ___ o 2,000 2,000
386 — === 3,50
2nd Distribution _86 ._ e ' o 86
00 . o 3,600
] | ] - t
OR
A B c
Total Remaining Assets 7,000 1,000 2,000
Avallabln Assets belng .
Maximum salaries : : - _
claim o 00 - . 1,800 . 3,600
st Distribution - o | : |
limited to (1/7) = 514 C(2/7) 1,028 - (&/7) 2,056
- 386 . S —28 - =56
ond Distribution 8 - . ___o8 56
| 300 - o
.“ ST :._‘

In this re-worked example, State A contributes 600-unifs;’beihg'66% of
its maxlmum allowed; State B contrlbutes 4,000 unlts, being 55& of its’
maximum and State C contrlbutes 2 OOO, belng 55ﬁ of its maxlmum, as'

compared with 1OQ% 50% and 50% respectlvely under the earller method. :

q
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€. Re-working the second example gives the following result:-

A . B ¢ TOTAL

Total Remaining Assets "7,000 - 7,000 " “7,000
Available Assets being . _
amount of maximum _ o L ' _ :
salaries claim T 900 - 1,800 - 3,600 6,300 .
1st Distribution (/7 san (2/7) 1,028 (L/7) 2,058 3,600
| 386 772 1,542 2,700

State Aléontributes-SZ%-of its maximum, State B 57% and State C 52%_¢pm~

pared with 100%; 73%'and—3?;5%, respectivély; under the earlier method.”l

7. ,Re—iorkingrthe third example gives the following result:=

T Y ¢C TOTAL
15t Salaries ' ‘900' : 1,800 A = 3;600' R
© 2nd Fiscal debts 6,000 © 600 6,000 -
Total Remaining . S R
Assets . . 6,500 - 6,500 . : 6,500 19,500
 Availavle Assets 900 i;BOb_T T; —"?¢f3,600” 6,300
st Distribution - - o o |
(1/7) 514 (2/7) 1,028 (4/7) 2,058 3,600 3,600
N __éﬁé.- | 772 1,542
| 5,986 5472 b yhh2 | 15,900
‘Fiscal debts on - L o
‘account ... - 5,986 . . 5,472 L,42 - 715,900

Because State A only contributed 5Z% of its_maximﬁm allowable salary -
claim instead of 4100% under the earlier method, it can now pay 5,986
units to itslfiscal creditors instead_of'5,600 units. 'Similariy,.bécause

~ State B contributed only'57% instead of ?5% ﬁnder_the earlier.methbd, :

10
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its fiscai‘crediﬁors receive 5,472 unitéfinstead of only 5,150.  State c,
‘on the‘other_hahd,'whichiéllow; the highest salary claim in priority to i
ﬁmﬂd%ﬁ{hf&tmhpw&ﬁsﬁwﬂcﬂﬁﬁmh&@uﬁﬂimmﬂ

of 5,150 units under the earlier method.

8. This result seems to be mofe in keeping_ﬁith the:intgntién of the iegisl&;
ture of the respective member Statés; ﬁaﬁely thatZState c which_élloﬁs |
its employees greatér preferential fights-should do sb:at.the'expeﬁSe..
of its ovn'fiscal debts if they are of next rank in priority, and ﬁot

at the expense of the fiscal debts of the other member States.

9. The disadvantage of this.@ethodrof calculation is shoﬁn_in the first

re-worked example where the‘émouﬁt of the célcplated contribution eideedé .
" the Qétuﬁl:assefs“avéilable and, theféfofe;-requirea ﬁalculations for

segond and pérhaps-subsequent distribution. As a practical way of avoid-
ing this, and thgreforensimpiifying thé ¢alculation, available ass?ts caﬁ'
bg'defingd_as the maximum amount_reguired'to meet ﬁhe paftipular
preferential class of éldins or:tﬁeiactuai assets aféilahle‘in eaéhﬁsub~ 
grdup whichevertis the léss. | |

40- The first example can berre-worked.ih this way as foilowé:f

| A B C  TOTAL
 Total Remaining Assets 7,000 4,000 . 2,000 10,000
" Salaries o 900 .. - 1,800 3,600
Available Assets 900 4,000 - - 2,000 3,900
1‘st Distribution (9/39) . 83 (10/39) 923 (20/39) 1,846 3,600

This method whicﬁ.applies.onl& wﬁere_the available assets in any sub—
grqupiare leés than the maximum allowable preferential claim suffers
from the same' disadvantage, although:'to a lesserrextent, as therméthbd
at présent laid down in the:drﬁft-Convention, ﬁamely State.A contribute$
92% of its maximuﬁ allowable pldiﬁ.whereaSrStafe33B and € contribute

only 51%. .' l.



11 Another method of calculatlon can be used whlch Wlll taie 1nto account

both the total available assets in the sub—groups (as used in. the method

adopted in the draft Convention at present) and the ma11mum claim allowed_

by each State.— It will be necessary flrstly to multlply the amount of

avallable assets in each sub-group by the maximum claim allowed in each

partlcular State respectlvely. The contrlbutlon frOm each sub—group can

then be calculated in proportlon to these products.

12 'The”previoue examples if worked out according to this method show the

following results:

A | B . c : - Total -

Available Assets 3 © 7,000 1,000 0 2,000
Salaries o 900 1,800 3,600
Product ' _ 630,000 o 180,000:'- 7,200,000

| 63 e | '.7_20 801

1st Di-stribui',lion. (cﬁ5/z301_j 283 (18/801) __ 81 (720_,'501,- 13,236

| 6,117 919 41_.236

ond Distribution (63/81) ~ DR -

- Limited to 617 Balance 619.. ' 1,236

-In this re-wo*ked example the contributions from the three States as eompared

with their contrlbLtlons ‘under the earller methodu ares-

1st Method 2nd Method 3rd Method = 4th Method
State &4 900 1006 60G 66 851 925 900 005
o B 1,550 7% 1,000 5% 923 51 700 3%

"0 1,350 37.5% 2,000 555 1_,846 _51;;‘ 2,000 55

3. Re-working the eecqnd example gives the following resulfs:-

Ve




Available Assets

' Salarieés

"Prqauét__ 6,300,000
| | 63
st Distribution  (1/7)

900

A

7,000
| © 1,800
12,600,000
126
2

514

6,486

7,000 o
o 3,600
25,200,000 :
. e
| 4
1,028

c Total
7,000 21,000
2,058 3,600
4,942 17,400

This gives exactly the same result as ﬁhe sec0nd'and third methods, because the

available assets are the same in all three States.

14. To draw any cohclusibns.befween'this method and- the other methods an.éxample

‘must be taken where the available assets are different in the three States;‘

~ although still'suffieient to ray the calculated contribution in fﬁll; VizZi-

Availablé Assets
Salaries

"Product

1st Distribution (1/29) .

A B
1,000 2,000
900 1,800
900;600 '_3,600,0001
9 - 36
1 4
24 (4/29) 497
_876 1,503

c

6,000
3,600 |
21,600,000
216
24 29

(24/29)-2,979,<

- 3,021

Total

9,000

5,600 -

5,400

In this examgle Sﬁate A contributes 14% of its maximum allowed claim; -

- State B contributes 28% and State C contributes 83%, reflecting the position .

" that the maximum assets.and maximum liability were in State €. This is a

-similar relative position as would have resulted from using the method at

present in the draft Convention; but prdducing more extreme resulis.

15.

It would appear under this method‘thét éxcept where the assets <in all sub-

groﬁps.are equal, the results are'relativély similar to those achieved.by

thak

Athe contribution

the method in the pre

sent draft of the Convention, but are more extreme in

from the State where both the assets and obligations are

smallest is very mﬁqh reduced, whilst that from-the State where both the

assets and obligations are greatest is correspondingly increased.
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i f.“BANKRUPTCY CONVENTION . S MEMO.- 7. (26 Tov. 71

. @ - ' Tead with Memo ©

N S B ' Memo_6h

preferential debts - the sttitude of - the Gommission

“and the authors of the Convention. -

At the ‘Conference, ‘Pr. Hauschild on wehalf of the.

Commission made the following conurlbuuion (Proceedinfs:
pp. 250 to 251: M.H.'s translation) B
“Another dlfflculty which the Committee (of Jurisﬁs)
has not been able to surmount is that of the
multiplicity of preferentlal and secured claims -
,(pr1v1leges et shretés), all haviné different bases
of assegsments extbnte and ﬁreferentlal rankinge.
Tn the Report of 1, Noel ‘and M. TLemontey the folloWing
passage appears on this subject (P 127) |
t7he Committee soon came to the conc1u51on that on
" this subject no solution based on confllot of iaws
- is entirely satisfactory, and that the .only real
~ solution to the problem would consist in the
unificatjon'of the rights of secured creditors, but
the drafblng of s uniform law of such a charactér,
apart from the fact that it would go far beyénﬁ the
Compittee's terms of reference, would have entailed
wholly unacceptable delays' (the passage ig not at
Po 127 of my copy of the Report, and I'have not yet

jdentified it in my copy: M.H.) -

Faced with the necessity of finding a solution_the
Committee decided to .subject the question of secured
creditors and prcferentlal rlghts to the law of the place
where the assets were situated. Even if this solutlon is

]
realistic pecause there i8 no means of imprOV1ng on it for
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preferential rights do not significantly assist in the

recovery of taxes by the Tax authorities. Finally, the

losses sustained in bankruptcies are, under the current

system, borne entirely by the creditors to the exclusion

- of the State, instead of being borne by society as a whole.

‘In Denmark, the laws No. %32 and 333 of 18th June
1969 have repealed a large number of preferential rights.
Among these fthere have been abolished the preferential
rights for taxes on income and.on capital. Two events have .

facilitated this step. The first is the introduction from

‘1st January 1970 of the system of the deduction of taxes on

wages and salaries at source by the employers. The second
and more important factor is that during recent years the
majority of thoserbankrupts wlo were not wage-earners, were
no longer fouhd tplbe substantially in arrear in respect of
unpaid income tax. This explains the favbupable attitude
of thoseadministrations towards this reform. Other repeals
9f preferential rights in Denmark relate to'the value-added

tax, whose recovery has at the same time been facilitated.

The same is true in principle of import duties,'for
which since 1969 all preferential rights or securities have

been abolished. The reduction or the elimination of certain

of these dubties has helped to render this measure feasible.

In Sweden, ﬁhg élimination of pﬁe?erential rights is
also under study. But we do not at present know whét
solutions will be preéentéd to that Government. | The‘
opposition $o a total abolition of theée preferential rights
seems stronger in thaﬁ country than in its neighbours.

1t is evident that the future studies by the Community

institutions in this field will draw very wuch benefit from .

the experience of the Nordic. countries."
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centioned,/is identical both for mersonal banl lrupts and

e
i

for comraniles in ine olvent licuidation), as established by
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remuneration, or E“uuﬂﬂgﬁcy (or severance) pmy.  Under the
U.l. ingolvency codes, redundency pay is a2 claim vesbed in
the employee hinself s againgt his emplover;  bub should
hig employer become insolvent, he caﬁ roecover from the
appropriate department of state, which is bthen subrogated

to the employee's righbs in the emnlover's bankrupbey

D
L

(Redundancy Fayments Act, 19G5, s.ﬁ}/buﬁ not enjoying a
vreferential sbatus, Sut it is uwnderstood that severance
vay ig a2 preferential debt in certain States either of the
employee or of the Stabte by subrogabion, and that bthere nay

o

be 2 tendmgy for such rights to be exbended, e.g. in Germany.

5,18, In the Q,K,Jhowever, in the winding-up code, as
elready described (ses para. 5.6 zbove) there slready
exists en extensive right of claim by subrogation in respect
of advances made for the payments of vages {(Gnder 5.51923%

the Companies ich, 1948). This right, albhough enacted

in general bterme appears to be engoyed almost exclusively

/
by the benkers of companies, to whom credit for the payment
of wages is exten&e% cenerally on a special “wazes account”,
which congerves the maximum preferential emplovee's right

to four months' nay, not excesding £200, for which the

bankers are entitled to claim preferentislly in the winding-

{3

UDe These sums may be ef significant size, and with
the poszible exception of the Hevenue, may constitute one
of the lsrrest individual debits, and the larpest

preferential debt,.



5.19. Tt has been represenfed to the Committee thab

this subrogabed right of ; Jraféreﬂce ig of rﬂet comnercial
importance, #n that it ensures the ecﬂtinuaﬁca;iﬁ operation
of comyanies, By facilitating the profected advance of wages,
the non-payment of which would result in the depeture of

the labour-force. it is,on thé other hand, criticised

by other classes of uﬁsecufed creditors as cspable of
creating 5 situation of "false credit”, in that the company
continues bo trade (possibly for years) on borrowed money,
which in a windiﬂgﬁag ranks preferentially ahead, €.g.,of

unpaid suppliers of goods, raw materials and gervices.

5.20. The signifieance‘of the system described in

the foregoing paragrarLs is thab for nraatical nurposes
there are ?1kely to be in a wlmdlﬁg ~up, Ske few unpaid
employees, and cerbainly only for relebtently trifling sums,
for it is not thought likely that an employee would work
for more than say,two weeks withoub being paida The

"ung awd aiployee” problem must therefore for the purposes

of the preferentisl debbs code be confined in winding-up

to the rizhts of the subrogated weges—lenders, althamﬁaﬁﬁﬁﬁﬁv“

vetaina

e hes hig full rights in nom-corporste btrading enbities.
5.21, The Report dogg not refer to the case of the

subrogation of wages~leaéers, nor does the Convention;

the Convention, however, confers a considerable privilege

¥

on creditors for %"debts srising from contracts of employmentj

in that irticle 17(8) excludes disputes in relation thereto
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order, the debt has been establis hed inter Dﬁrtes by the
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sanansment.

o the subject of a judgement)

enjoys preferential stotust zuch
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5,28, Cthe effect of wbicle 17(8) nroduces, in bhe

tions for once a

cage of bLiae Lg./
benkruobey or winding-up accurs?“the courts or subhorities
Sion Lo deternine® bhe foregoing

and winding-up courts; tae

)

are the Inlaond levepue or obther cuasi-Judiclazl tribunsls,

nut they canabt &ke best debermine The exlstence and

fad 2 g 2l wmaaen L — ‘-c-k--— A
emount of the debt, and pok its crelerentlal = atus, 1f any.

5a87 s In order to comply with Uh

rhicle 1723, the UL, would therol
courts or aubhoribies copsble of debermining, from the

point of view of U.K. preferential creditors of the
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. Notes by Secretary — Preferential and Secgured Creditors

“Articles 40 to A6

My Miir Hunter deals with the subject in his Opinien dated'17th’Jaﬁuarj 1973,

'_start:mL at page 343 he has also translated aporopriate extratts from '"The

Sauveplanne Memorandum", starting at page 45. The following memoranda supporting

‘Mr FHuir Hunter's Opinion are also relevanii—

5A : Enforceability of foreign revenue claims.

Preferential debts in bankruptey (This memo also cites the presen*n
position in the U.XK.)

_ 6A_£ French tax preferences

T . 2 The attitude of uhb.Comm1531on and the authors of thn Convention uo
prezerentlal debts=, '

The. NoeT-L,¢ontey Renort deals w1th the subJect, startlnb at page 136.

~

As the'Report_pelnus out, in multl-natlonal bankrupt01es {1liqui dathﬁoj, the

‘ligquidator will have to kecord the reaiisation of assets in naticnal sub-units,
‘baving 28 many sub-uniis in his books as there are States in which assets ars

situated. The Report refers to it as a matiter of "book-keeping only" and so it may
be, but the rules for dividing the assets seem extremely complicated, having to take
into account that a debt can have a right of preference or security in several
States for unequal amounts and'differing in kind and rank.

The Convention dif ferentlates between twe kinds, of general vreference, dealing w1tn

them respectively in Articles 4J and 42. -

Article 40. deals with uhe general rlghts of prefernnce in ClVLl and commer01a1
matters, suchk as arising under contracts of employment, and it confers on foreign .
creditors, in respesct of property situated in any conbtracting State, the same
preference which the bankrupicy.law of that State gives to its own national
creditors for anaiongous debis. Sup9051ng a company Had asgssets in Germwny.H071and
and England, and German, buteh and English employees in its respective branches in
those Countriess; iis C/4 was in Italy staffed by Italians. Then as I read it,all
the employees, regardless of natlionality or place of employmenq,vould have geveral
hta of preference ranking parﬁl passus againgti-

{1) the assefs in Germany il.a.wa German bankruntcy 1aws of preference,

) L L] . .H H Holland L1 . mtch il 1} t

(iii) " " v Engdand " English ditto (s.319 C.4.1948)

T R :

Cifdv) oM o TEaly " Ttalian ditto (up to a year's salary)

Articie 41 endeavours to lay down the rules for diwision of assets in regzard to

the general prefzrsntial crediters cited in Art.40.Tt would sesm from AT(19. that
the iex situs of the properiy as at the date of the commencement of the bankruptoy
is to govern the general preferences which encumber that property. Property
situated in non-contracting States is to be 1ncluded in.the submunlt relating to

“the State of the bankruptcy.

41(2) deals with a &eub which is preLQrentlal, pvéérway for the same amount, in

a number of coniracting States and says that 1% must be satisfied from each of the
eub-units of assets; not in equal pzris, but in proporiion to the sum "emulnlng in
sach sub-unit, An exagple is calculated on page 143 of the Repori.

41(3) considers s claim which is preferential for a different amcunt in esach State,

such as could arise with wages - thrse months being pref, in France, four menths
in the U.X., =iz months in 5e1gium and a year in Italy. There iz z calculation on

-



page 144 of the Report.

 _41(4) refers to general rights of_preferencé of differing rank, seying that théy
shall be satisfied in the order prescribed in the States concerned (i.e. the States

in which the assets against whidh they are preferential are situated). The Report
suggests that this is only likely to arise between claims for legal costs and '

claims hy.employees and some complicated:calculations.are given at page 145,

Article 42 deals with general.rights of preference:in regérd to fiécal, social
security and other 'public faw' claims,. Such claims will be preferential against
the assets realised in the State of the claimant, but any shortfall will Tank as

‘unsecured pari passuf-with the general body of creditors sgainst the balance of
-the_estaté. The Committee will recall that disputes relating to such debts remain

within the jurisdiction of -the claimant (Art.1TAB)).

. Ariicle 43 deals with gecured rights, specia1 rights of preference and possessory
. liens, indicating that such rights will be governed by the law of the contracting
“+ State in which the property thus charged is situated as at the date when ‘the

debtor was declared bankrupt'. H.B. There is some inconsistency apparenily, as

Art.41 rafers to *‘the day when the_bankruptcy proceedings were instituted®.,

43(2) déals with charges-on ships, boats, aircraft and mbtof—drivén_land vehicles,
referring to the law of the Flag or the State in which the property is registered:
in any form (N.B. it does not say tcontracting State') : S

43{3) says that possessory liens shall be governed by the law of the ﬁlacé where t
property is situated. ' - ‘ : ' :
Article 44 states that priority as between general rights'of preference on the one
hand and secura2d rights and special rights on the other, chall be determined by

the law cf the contracting State in which the property is situated. g

Article 45 says that for the purposes of articles 41 to 44 QOvable property which
is required to be registersd in any form shall be deemed to be situated in the
‘State in which i% is registered. '

Article 46 deals with the question of the date for delermining the §lace where Th

" property. 1s situated, in the case of one bankruptcy proceeding following upon

another, and says that it shall be the date when the most recent procsedings
were instituted. : ' S

T
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~ the latter 1s less favourable.

" COMMENTARY ON THE PROPOSAL OF THE EEC ADVISORY COMMITTEE

FOR DEALING WITH PREFERENTIAL CLAIMS FOR SALARIES

- " The pr1nc1p1eq upon wh1ch the EEC Bam:ruptcy Conventmn deals w1th
- these claims are:- _ _ | '

(1) An workers within the EEC Wherever they m10'ht be employed
will receive the same preferentlal rights. = -

(2) These rights %.vill be the most favourable rights acc'orded'by. the law

of any contracting State where assets are situated, but the asseis
in any contracting State will not be used for the purpose of
_ preferent1a1 Wacres, in excess of what the 1aw of that State allows

3) Subject to the limit imp'osed in sub-par-agraph (2), pre_ferential wages
to all workers will be paid out of contributions from the assets in
all contracting States. in proportion to the asseis available in those
States.

- According to English law, all workers wherever they might be employed,

receive the same preferential rights in bankruptcy and company liquidation.
The principle (I{1)) laid down in the Conventlon would appear to be in
accordance with our own law,.

"The Convention, in giving these equal rights to all workers however, has

not limited them to the preferential rights accorded by the law of the

. bankruptcy, but has allowed the workers, wherever they might be -employed -

within the j:,C to have the rights accordea by the lex situs of the assets.
This means that workers in a State which gives them no preferential rlgnts
at all, may have such rights against assets in other States as the iaw of those

" States allow. This has the disadvantage that it reduces the residue ultimately
~available for unsecured creditors, but if the principle of ﬂqual treatment for

workers is accepted, .the apphcatlon of the lex situs wou:d appear to raise’
less problems than applying the law of the bankruptcy, particularly where

If the principles laid down in sub-paragraph I(2) are accepted, the method

~of application given in sub-paragraph I(3).can be altered to arrive at the

most equitable way of calculatmw contr1but1ons from the various groups
of assets.

The principles upcn which the EEC Adv1sof§ Committee base their proposed

- - method of dealing with preferential claims (presumably relating only to
- wages) are:-

(1) Workers will receive different preferential rights according to the law
of the State in which they are employed - or more precisely the law of
the State governing their contracts of servzce - provided assets are
avaﬂable in such Contracting States. .

SV S SO : Coa



(2) If the assets in any such Contracting State are insufficient to pay
.the particular workers' preferential claims in full; according to
the law of that State, those workers may receive the balance of .
their preferential claims irom the assets in the State where the -
bankruptey is opened, up to the limit of the workers' preferentlal
‘rights g1ven by the- 1aw of that latter State. ‘ .

The adve ntage of this proposal is that the workers: W111 receive only what
they would expect to receive under their Contracts of Service, and the
.unsecured credltors will not suffer in any way.

~ The disadvantage of this method is that workers in the same bankruptey,
are treated differently, and this strikes at one of the basm principles of o
_ Enghsh insolvency law. Another, and perhaps more 1mportant disadvantage, -
is that the method could produce unfairness between various sets of workers.

This is 111ust1 ated by the following tlr ee examples:-

(A) Suppose a bankruptcy is opened in State 'A' and there are assets and
claims for wages, all with equal preferential rights, in three '
Contracting States. Let us assume there are 10 workers in State 'A’

- each with a preferential claim of 100 units; 50 workers in State 'B' -
each with a preferential claim of 100 units and 100 workers ‘in State
'C! each with a preferential claim of 100 units. :
: : A & . B . c
Assets : 1600 : 1000 : ‘1,000

Wages 10 x 100 1000 50 x 100 5000 100 x 100 10, 000

Residue . NIL NIL | NIL

. Workers in State 'A" receive {ull preferential rights i.e. 100 units each
Workers in State "B’ receive 20% preferential rights i.e. 20 units each
- Workers in State 'C' receive 10% preferential rights i.e. 10 units each -

Because there is no residue in State 'A’, the workers in States 'B’ and
'C' do not receive even the preferential r1ghts given by the 1aw of the
bankruptey. _

(B) Suppose-a bankrupicy is opened in State 'A' and there are assets and
claims for wages but with different preferential rights, in three
Contracting States. Let us assume that there are 10 workers in
State 'A' each with a preferential claim of 100 units; 10 workers in- -
State 'B' each with a preferential right of 200 units and 10 workers
in State *C' each with a preferential right of 300 units.

Assets _ 5000 1000 _ 3000
Wages  10x100 1000 10x 200 2000 10x 300 3000

Residue 4000 NIL  NIL

——— ——— s . ——
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‘Because the Workers in State 'B' have already received from their own
- assets, a payment on account equal to the preference allowed by State
‘Al where the bankruptcy was opened, they cannot claim the balance
owing from the residue in that latter State.

Workers in State 'A’ receive full prefereriﬁal rights i.e. 100 units each .
Workers in State 'B' receive 50% preferential rights i.e. 100 units each
Workers in State 'C' receive: full preferentlal r1ghts i.e. 300 units each

(C) Suppose a bankruptcy is opened in State 'A'and there are assets
~ and claims for wages but with different preferential amounts, in
" three Contracting States. Let us assume there are 10 work_ers in
- State *A' each with a preferential claim of 100 units; 50 workers in
State 'B' each with a preferential claim of 200 units and 100 workers
in State C each with a preferential claim of 300 units.
' A | B ' _ C
Assets -~ 10,000 _ 1,000 100

Wages  10x100 1,000 50x200 10,000 100 x 300 30,000

Residue ~ 79,000 . NIL . NIL

‘Workers in State B have received only 10% i.e. 20 units each, and they

are entitled therefore to a further 80 units each from the residue in 'A', =
which would require a total of 4000 units for the 50 workers. Similarly
workers in State 'C' have received only 1 unit.each, so they are entitled

to 99 units each, requiring a further 9, 900 units, The total units required
therefore to be coptmbuted by 'A' to give these workers the preferential
rights accorded by the law of the bankruptcy is 13 500, but there are only
9000 units available. , _

How then is this sum to be apportioned? _

If it is apportioned relative to the balances owins};, it gives an unfair
result as follows:- _

4, 000

W X 9, 000 to State 'B’
H

I

2590 units

9,900

13,900 X 9,000 to State 'C’

6410 units

Workers in State 'B' therefore receive a total of 3590 units, being 72 units
"each; whereas workers in State 'C' receive a total of 6510 units, being

65 units each, despite the fact that neither receives What he Would have been
entitled to under the law of the bankruptcy. :



k)

The result is that:-

Workers in State 'A' receive 'ful'l preferentiallrights i.e. 100 units each
Workers in State 'B! receive 36% preferential rights i.e.- 72 units each

- Workers in State 'C' receive 22% preferential rights i.e. 65 units each

The conclusion to be drawn from these three exé.mples'_is-th'at under the
method proposed by the EEC Advisory Committee, workers inthe State

- where the bankruptcy is opened will always receive the most favourable
- treatement, provided the assets in that State are available to meet -their

preferential claims in full, but workers in other States may receive less -

~ favourable treatment than, not only the laws of their own States allow,

but even that allowed by the law of the bankruptcy

' Se-condly where the laws of a Contracting State impo_se an upper monetary

limit on the preferential rights of workers, this will give less favourable
treatment in real money terms to workers in other States where wages
and cost of living are relatively higher, and who might be limited to that
amount because of lack of assets in their own St'ltes

(Signed W Armstrong)
INS-S
10 July 1974
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' EEC DRAFT CONVENTION ON BANKRUPTCY

L

~:§xplanafory'ﬁote'on Section 6 = Preferential & Secured Creditors:

t. The following notes cover our. understanding of the:meeuiug'and

effect of Articles 40-46 1nc1u51ve of the draft convention. The

- iesues: involved are some of the most 1mportant and far reaching
.and the general approach and concepts, at least for the origlnal

Six Member States, vary considerably from those obtalnlng within

the Unlted Kingdom.

2. These Articles refer to general and speclal preferences and ah
to secured rlehts and possessory llens. Our understandlng is that
general richts of preference comprehend the follOW1ng matters'-

———

Coste of‘liquidation
- Puneral costs/Court costs
? ' Liquidators' costs
‘Pood for the last six months-_
"School fees

“in addition to the more important 1tems of salaries and wages.

Ve understand that fiscal.debts, social seccrlty debts and
51miler matters akin to taxes are also general preferences bue/as ‘

-;will be seen’are treated separately from what our COntinental
_colleagues call civil and commerclal debts some of whlch 1 have.

1isted ‘above. - The distlnction may correspond roughly with that
between pr:.vata ‘and public debts. General preferences attach to tkh
whole estate of a debtor end must be satlsfled before: unsecured

”,credltors are pazid.

Special rights of preference are. included in our cuncept of

. secured rlghte/and whereas we in the UK draw a fa‘rly clear
;dlstinction between preferentlal rdghts and secured rlghtslour

Continental - colWeagues tend %o look upon all prlor claims to asse1

e,_ﬁ..



a8 “preference“ - Special preferences or secured . rights attach %0

Specific property and the creditor is entitled to be paid out of

zzthe proceéeds of the sale of the sale o that property before any

other creditor. If the.proceeds are 1nsuff;c1ent to dlscharge his

© claim,then he is treated as an unSecured;creditor for the balance. -
'Differences do eiist in the law of the original Six Member'stafes/
both as regards the ranklng of general preferences 1nter se and .
‘thelr ranking as agalnst speclal preferencesland 1t was not found _e

poss1ble to establlsh one common order of ranklng into which the

__general ‘and’ speclal preferences in. the Communlty could be fitteds

Because of the differlng 1awslthe experts adopted an accounting
concept of sub-groups to counter-balance as far as possible

'inequallty of treatment of creditors inside the Community and whlch
- Jwill also permlt further hﬂrmonlsatlon as the Community develops.

They found 1t was necessary todraw a. dlstlnctlon between general
preferences in favour of the fiscal and State authorities and )
those relating to wages and the.like (civil‘and commercial);

" 3. The original Slx Member States comm1551oned an analysis of
-~ the law. by Professor Sauveplanne of- the Univers:ty of Utrecht who

suggested that-- '

(a) : for general preferences the law of the State
in which the bankruptcy was opened should apply, and

(B) | __‘vith regard to epecial'preferencee the .
'fappllcable law (sub;ect to & few’ exceptlons) ehould
'be the lex eitus.

o

The group of experts after examinatlonlcon51dered that

"V'Professor Sauveplanne's proposals could not be 1mplemented until _
'sach time as the laws of all the Member. States, so0 far as preference

Were concerned, were extensively ‘harmonised. As such a harmonisatic
could not be achleved W1thin a reasonable time scale the group

, _declded that for the present preferences should be governgg_hx_ihe

lex gitus. This inroad into the unity of bankruptcy they counter=-

- balanced‘by'providing:rules which enable;general.preferences/Other _



| than'those'concerned w1th 1ndebtedness to the State, to have effect

in all the States in ‘which reelisable property is 51tuated._'

7_4.'] To this endlArticle 40 prov1des that in civil and commercial

matters, creditors may claim those general preferences provzded by thi
law of the State in which particular property is located. ' For examp

4f the bankruptcy is opened in one State and there are assets and’
- possibly employees‘ claims for wages in two other States then - the

.employee ereditors 'in all three States may claim that thelr wages
be treated as preferential in each of the three States.

- Article 41 - determines which law is to epply for generel preferen
':_1n ‘eivil and commercial natters and gives rules as to distribution a
para 1 of that Anticle prov1des that the subject matter, extent and.

ranking of general preferences shall be determlned by the law of the

- contractlng State in which the assets were situated on the day when

the bankruptcy was ‘opened. Assets Jocated in a non-Community State_

rz_will be aggregated with those in the State in which the bankruptcy
- was opened.____-

\ ' The liquidator will, eolely for purposes of account and

.subeequent distribution, have to. establish ‘sub=groups of assets and;
i{parag 2 and 3 of Article 41 give the rules for this purpose. The

group of experts decided that as regards fiscal and soctial security'

{end similar State debts,the preferential rights attaching to such

' debts should be exercisable onl Y in the contracting State in which |

'the'indebtedness arises. They are thus limited:territorieny;

| Article 43(1) provides that the applicable lav'for'special - N
' preferences, secured rights and possessory liens shall be the law of

the contracting State in which the prOperty charged was situated (le

‘situs) at the date that the bankruptcy ‘was opened.

'_Article 43(2) provides that secured rights over ships, aircraft and

land vehicles gshall be governed by the law of the State in which the

. property is revistered.

-~ Article 43(3) provides that the applicable law for possessory lieni

shall again be the lex s1tus.



:d'Article 4& ' provides that the order of ranklng between general an<
F special preferences shall be determlned by the law of the contractlng
'State where the property is situated (lex 31tus). ’

4———*-———

pArticle-45 glves a rule for determinlng where certaln movable
: property shall be deemed to be 51tuated.

"Article 46 provides rules where bankruptcy supersedes an’ earller
-analogous proceeding.

5¢ ~ It is clear from the_foregoing that where a.bsnkruptoypis opene
| e‘contracting State in general the law of that State governe,the_
~ ‘distribution of assets in that State. The‘majOr'exception'being'tha
) in calculating & State'’s contribution to civil and commerclal genera
7preferencee -‘the most 1mportant being claims for Wages - they be -

~ included at the ‘amount allowed in a pa rticular State which gives the

highest claim. So far as secured claims ere*concerned'their‘rights
~are determined by the law of the State where the property is situate
i:(lex situs) and this follows, I understand, the general prlnciples 0
r_private internatlonal law. The solutions proposed are. not 51mp1e an
|easy to apply because complica+1ons arise from the need to calculate
| the accountlnv pogition of various sub-groups. .

R When the-proposale inzAfficlee‘40446 were explained_to'us/it'
appeared that so fsr3as workers?claimslwere concerned Article 41 (2)
and !3! meant that the claims were to be effective in each Member .

- State in prOportlon to the amount standing to the credit of each suh

group. This clearly gives a rule based on the ability of each of th
: s'ub-groups to pay the. general preferences and ignoresthe amount of t
obllgatlon due by. each sub-group and in certain instances it would &
“that this could produce an unfair result. - Alternative methods of
dealing with this problem are as _folloﬁ's. |

(1) ~ as proposed in the draft convention in

-proportion to the balance on each sub=group
estatey (se2examples 1, 2and 3 post)

4o



(2) in proportion to the‘liabilities'of eéch sungfbﬁp
' ~estate according to the ‘maximum allowed by the laws

- of that contracting State-(see examples 4y 54 65
-7 and 8) :

“(3) by construing Article 41(3) strictly and meking
| B the prbportion in accordance with the:assets
available by the law of the partlcular State to _
- meet the obligatlon. ‘This 1s similar to (2) above o
- but has regard to the quantum of assets available -
(see examples 9 and 10) -

- (4) by taking into account both the avallability of
| assets and the obllgatlons. Thls could be done
by making the proportlon that given by the - product
of the twovariables and’ this method glves due weight
%0 both items assets. and obligations (see examplee
'11, 12, 13, 14 and 15). '

: In-all these méthods if,théré is an ihsuf£idancy in any one
 spub=group then that shortfall ialprovided by the StatQS“able_to
- contribute_in the:proportiqné applicable t0.each method.

6. ' The whole problem of preferer"es produces pecular difflculties
 for the UK. 1In general the UK liquidators admit the claims of all

- wage-earners whether or not they come from States which are able to-
' contribute assets.. Fiscal or State debts could be. hlgher, equal to'
or lower in renking than other general preferences; some States have
pre—preferential ranking for wages, others seem to have power to sei
assets to meet fiscal debts. The dimits as to time and amount allow
for wage earners' ‘preferential claims vary widely from State  to Stat
'_and we have been conscio 5, 0f possible unfalrness where the law allo
workers rights to be uub1n§§t , for instance, banks or State
'Agencies who provzdénmoney at a time of insolvency, partlcularly ag-
often the wage earners are. quite unaware that money 1s being advance
 for that purpose. Flnally)for the UK we have the problem of floatln
charges, (a concept not widely understood or recognised on the

Continent) where the security is postponed to the rights of
- preferential creditors. = - : S

 Ge



-'7. To assist consideratlon of - the dlfferent methods avallable for

- dealing with the sub-groups and their contrlbutlons, Mr Armstrong

- has prepared a series of calculatlons designed to show the dlfferent
~effects produced by each method and ‘these calculatlons follow in thi
paper. ' '

6o



| 1“.‘,.

A B .t ¢ + . TOTAL -

Av;ilable Ass-et;."-- 7,000 1,000 " 2,000 o | 10,000
~Salaries - 900 o 1,8%0' _ ..: .5,600= L 3,600
ist _.strlhutlén (7/%0) ' (i/ﬁO)'.:36G-'~(1/5). _{720”“ 1{980
.Zg'u leited to 900 ! R R
f> Available Assets il ‘ 6&0. ~ 1,280 _1,620:;‘1,92Q
IR 5w (3) 1,080 1,620
20 oo
' _ L ¥ 1
Iﬁ this example, it can_he_seéﬁnthafrthé contribution’from;State'A is..
900 ﬁnits; 5eing the maximuﬁ ihich that.Stéte ailﬁﬁa, where&é Staies”BL
and C contrlbute 900 and 1, 800 resPectlvely, which is only half of
.thEIP respectlve maximums allowed.
2. .This‘positiqn can be high-liéhted by,takiﬁg-;nother ex;mp1e a$3f011§wa:f
A B ¢ oL
~ Available Assets 7,060 ' 7,ooo':__" 7,000 " _21,600.
Salaries 900 1,800 3,600 3,600
1st Distrlbutlon (¥) . » 1,200 (%): :'1,2001_ 5;300—".
Limited to __ 500 : ' :
o = 5800 580 11,600
2nd Distribution .(%)j .._12 (&) 450 300
' - | 50650 5,650  ---
R ' '
State A st111 contrlbutes its maximum of 900, State B contrlbutes 1,350_
units, belng 75% of its maxlmum, and State C centributes 1,550 unlts,
'belng only 3? EV of 1ts maximunm, de5p1te the fact that the avallable
.assets were equal in all three States.
.3.' The relative coﬁtributions ara-important.becaﬁse théy'affect-the amount

of assets remalnlng in a sub-group whlch could affect the extent to
which flscal debts are pald if they are of lower prlorlty than salarles,

as shown in the follow1ng example

7



A s ¢ roman

1st sal'aries‘ . %00 . '1,800" | | 3,600
 2nd Fiscal debts 6,000 6,000 | _\(:.d'oo
- -Avaiiahlg_asaets' 6,500 6,500 . 6,500 49,500
Salaries . © 900 - 1,800 3,600 73,’6(_)0"
18t Distribution (g) | (%) -1,200__.(%)'-_.1,200 5,300
Limited to __ 900" o _
- 5,600 5,300 5,300 300
_ 2nd Distribution - (¥ _150 () _150 _ 300
| | 5,45 5450 _-=
Fisc. on Account 5,600 5,150 5,150 |

Because State A'was'obliged.to contriﬁuﬁe its maximum allowance of -900
units for salaries, its fiscal debts could not be paid in full, where-

as had it merely contributed a proportion.as in'State B'(?E%) or

‘State ¢ (37. 57), there would have been more asseta available for its

flscal debts, which presunably was the 1ntentlon of its leglslature.

‘In an effort ténarrive at a more consisteﬁtly-equitable method ofv |

calculatihg the'proportiqnate contributions for.salaries, it_may be

neceséary to define more precisely what is meant by "available assets".

Irrespective of the total assets remaining_in any sub-group at the

' particular stage, eg when the salary calculation has to be made, the

available assets in any sub~group,can never be more than-thdse_required
to meet the maximum preferential claim allowed in'that.particular

State.

If the calculation is based on this revised definition of "available

assets", the: previous examples can be re-worked as follows:-




At B ¢ ¢ ' Total

paid to
.salaries
Total Remaiﬁing . : . o .
Assets CoL - 7,000 : 1,000 - 2,000
" Available Assefs,‘t | | B _
being maximum . : C SR
salaries claim 900 1,800 3,600
1st Distribution
A 900 x 3600 514 . S T
6300 : : _ ‘
B 1800 x 3600 . 4,028
6300 o o o
Limited to = ‘ o 1,000 - 1,000
C 3600 x 300 . 2,056
%300 I o |
‘Limited to | 2,000 2,000
386 T ' - 3:5‘”-!- '
2nd Distribution _86. | 86
300 3,600
d— ] N ] 1 ’
.
A L] Bf t c t
Total Remaining Assets 7,000 1,000 . 2,000
Awailabie.ﬁssets.heihg_ -
Maximum salaries - - R c :
cleim ‘ 900 . . 1,800 3,600.
1st Distribution S - . S
limited to (1/7) 51 (2/7) 1,028 (4/7) 2,056
| 6 . . —28 - —56
2nd Distribution 86 - 28 56

In this re-worked example, State A contributes 600 units, being 66% of *
its maximum allowed; State B contributes 4,000 units, being 55% of its
paximum and State C contributes 2,000, being 55% of its maximum, as

'comparéd-with 100%; 50% and 507 respectively.undér'the earlier methdd.-

q



€. Re-working the second example gives the:fdllowing result:-

A B . -C  TOTAL

| Total Remaining Assets . 7,000 7,000 " 7,000
Available Assets being
amount of maximum _ ‘ ' ) : _ A
salaries claim 7 900 . - 1,800 3,600 6,300
st Distribution - (1/7). 51k (2/7) 1,028 (4/7) 2,058 3,600
| 386 772 1542 2,700

‘State A c0ntr1butes 57% of its maximum, State B 57% and State c 57% com—

pared with 100%; 75% and 37 5% reSpectlvely, under the earlier method.

7. Re*working_the third example gives.the‘fdlloiing result:=

_ U | c ~ tomaL
" 1st Salaries 1 | 900 ) 1,800 : | 3,600
2nd Fiscal debts 6,000 . 6,000 6,000
_Total Remaining _ S : B :
Assets .- 6,500 - 6,500 - 6,500 19,500
© Available Assets 900 1,800 3, 600 .' 6,300
1st Distribution | o L
(1/7) 514 (2/7) 1 1,028 (4/7) 058 : 13,600 3,600
5,986 " 5,472 | IARNK. - 15,900
Fiscal debts on - _ | | _ 
account - - 5,986 S Ba72 ‘ hobk2 - 15,900

Because State A only contributed. 52% of its maximum. allowable salary
clalm instead of 100% under the earlier method it can now pay - 5,986
units to_1ts flscal creditors 1nstead of 5,600 unlta, Similarly, becaus

State B contributed only 57% instead of 75% under ﬁhe'earlier‘metﬁdd, :

Io
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its fiscal creditora receive 5,472 unlts 1nstead of only 5, 150.. Sﬁate ¢
on the other hand which allows the hlghest salary clalm in pr1or1ty to

fiscal debts, in fact only pays 1ts fiscal eredltors h,hh2 units 1nstead

of 5,150 unlts under the earlier methcd.

This result seems to be more in keeping'With the intention of the legisl

“ture of the respective member States, namely that State C which allowsr‘

'its enployees greater preferential righte should do so at the exﬁense

of its own fiscal debts if they are of next rank in prlorlty, and not.

at the expense of the flscal debts of the other. ‘member States.'

- The disadvantage of this method of calculation is shown in the first

re—WOrked'example where the amount of the calculated contribution exceed

the actual assets available and, therefore, requires calcnlations.fer

eecond aﬁd'perheps subsequent distribﬁtion.' As a practlcal way of avoid
ing this, and therefore 31mp11fy1ng the ealeulatlon, avallable assets ca
be defined as_the maximum amount requ;red to ‘meet the partlcular o
preferential class of claims or the actual_essets available in each sub-
Eroup whichever is the iess. o

The first example can be re-wprked in this iay as follows:-

Total Remaining Assets 7,000 1,000 2,000 * 10,000

Salaries: S 900 1,800 3,600

Available Assets 900 1,000 2,000 3,900

1st ].Ji.stributi.on (9/39) 8% (10/33) 923 (20/39) 1,846 3-,660'

| only 51%.

‘This method which applies only where the avallable assets in. any sub~-

group: are less than the maximum allowable preferential claim suffers :
from the same dlsadvantage, although . to a lesser extent, as the method
at present laid down in. the draft Conventlon, ‘namely State A contrlbute'

92% of its maximum allowable claim. whereas States B and C contrlbute



EEC DRAFT CONVENTION ON BANKRUPTCY

Preferential &'Sek:Ured Creditors

“The following computation replaces that shown- in'the" Tirst part _f _
- of paragraph 12 of the Annex to.the paper on Preferential a.nd
Secured Creditors:-

A B ¢ . . TOT.

 Available Assets © Y 7,000 1,000 . 2,000
| Saléries (MMM - 900 - 1,800 | 3, 600
Product 6300000 1,800,000 7,200,000
| 63 18 - 72 1
© 1st Distribution (63/153) © (18/153) . 424 (7127153) 1,629 -
: Limited to 900 : ' L
8,100 576 371
2nd Distribut ion ) | 215 Limitto: 37
C . o 361 . ’ -
3rd Distribution . - | 61 -
| 6,100 300 -



41. Another methcd of calculatlon can be used which w111 sake intc'account'
.bcth the total avallable assets 1n the sub-groups (as used in the method
adopted in the draft Conventlcn at present) and the maxlmum clalm allowed,
by each State. Iit. w1ll he necessary flrstly to multlply the amount of
Vavailable assets in each sub-group by - the maxlmum clalm allowed in each
partlcular State respectlvely. The contrlbutlon from-each.suﬁagroup can

then be calculated in proportzon to these products.

{2 The pfeVious.examples if worked out accordlng to this method show the

"following.results:

| A B c Total .
Available Assets 7,000 2,000 |
Salaries_ : _900‘ 3,600
'Preduct o i 650,(560 ) ooc o 7,200,000

| 63 18 720 801

1st Distribution (63,/801) £ (18/801) a1 (720, 601, - 3,236
11 ) g9 1.2
2nd Dlst*lbutlon {63/ _ S o

: Limi tg 617 Balance . 619 : 1,236

6,000 . '3(;0 . R

————

In tuis re-wo*ked exdmple the contrlbutlons from the'three States as compare

with their contrlbntlons uncer the earllcr methodc a“e -

1st Method 2nd Method'_ 3rd Method ~ 4th Method
State A 900 1007 o 66 831 92 900 1009
v B 1,350 75 - 1,000 55, 923 51, 700 3%

vooo1,350 ST B0 55 1,846 5T 2,000 55

13. LPe-working the second example gives tue following results:

AN



A o I I o C . Total
- Available Assets = - 7,000 .‘_;7,000' o ._7;000: 21,000
Salaries 900 o j,éOo ' _ 3,600 |
Product 6,300,000 | 12,600,000 o 25,200;006
- 6 1 o2
| | a 2 e o
st Distribution  (1/7) 514 B 1,028 :" 2,058 5?609'
6,486 5,972 492 17,400

This gives exactly the same result as the.secbnd'aﬁd-third-methods,_because the

available assets are the same in all three States.

" 14, To draw any conclusions betwéen'this method aﬁd thé other methods an eXample

must be taken where the available assets are different in the three States;‘

élthough'still sufficient to pay the balculated contribution in full, viz:-

A B i c ~ . Total .
: Av;ilahle.Assets 1,000 "_ o 2,000 6,000 ' 9,000 .
. Salaries 900 --1,aoof -" 3,400 - |
‘Product . 900,000 3,600,000 21,600,000
| 9 36 o 216
| T a 29 |
'1st'Distribupion (1/29). 124 (4/29) 497 (24/29) 2,979 . 5,600
_s816 1,503 021 5,400

- In'fhis éiample'State A cgntributes i¢ﬁ'oflits maximum allowed claim; -
.State_B cﬁnfributes 28%.and Staté CieontriﬁuteS'83%,'re£lécting the.pqsition
that fhe maxiﬁﬁm assets and maximum liability were iﬁ State C. _This:is a

' similay’relétive'position as would havé.resulted from ueing tihe method at
present in thé.draft.Convehtion;-bﬁt prdducing more.extreme results.

.?5Q It wqﬁld afpeaf-under-this method that except where_the asseté in ail suﬁ-

' groups are equal, the fésults are-rela£ivelyjsimi1ar to- those achievedlby
-the method in the.present draft of the Convention,_but are moré extreme in

&fitg contribution froﬁ the Stﬁte wheﬁe bofh the asseis énd obligations a:e_: 
sméllest is verj much ;edﬁged, whilst that from the State where.both'the'

-assets and obligations'are greatest is. correspondingly increased.

A3
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o DREFMRE‘I\‘“IA“_. A *\:3 SECT RED CREDITORS

Ope of tjhe inajor Qroh‘lems ina Convention based oh'unity and universality
' ig that of determining the applicable law for dealing with secured and 7 |
preferential creditors, since _bankrupt{_:y; is a procedure of collective
realisation of Fropérty and assets, a nd'te'n-dc‘ to satisfy creditors aCCoz‘ding
to their rant n¥, An added diff iculty msofar as the UK is concerned is that the
general approach and concepts of the 01‘19:1:1 21 g8ix Member States vary

considerakly from those ob‘tammg vnthm the United rimgc;om.

Whreas we in the UK d.'aw a fairly clear distinction between preferential
rights and secured "10“11?,8 the Contmentai States tend to regard all prior
claims agaigns_u assets as "Pre leremes", whlch are subd1ndédi‘nt_o

‘"General Prefcrences" and "Snecial Preferences”.

General _pre"ferences atiach to the whole estate of a debtor and must be
satisfied before unsecured creditors are paid. They are further ubdwlded
into civil and commercial debts on the oniE hand and fiscal debts, social
security debis and s1m1uar matters akin o taxeb on the other' the distinction
may be uaken to corref:‘.popu Ot ughly mth Lhat between przvate and pubhc

dobts and they are treated scgaratexy in the {Eonvemion.

Tt appears that civil and commerc:fal general prefuv*encﬂs include the ccstq
of the liquidation, funeral costs, court costs liquidators' costs; school iees,

in addltzon to-the more 'mlportant items of wagef-.» and-salarles.

Spec1a1 preference whlch correSpoqd to our secured rzghts attach to

specxflc property and the creditor is en’;ltieci to be paid out of the p oceeas

of the sale of that properiy before any otner credhor. If the proceeds are
insufficient to discharge his ciaim theﬁ he is treated as an unsecured credifor f.
fhe balance., Differences exist in the laws of the or.vg,mal six Member States
beth as regards the ranking of general preferences inter se and their ranking
as agamst s*oecml preferences and it was. mt considered possfole to e::tabi*sh

one common order of ra anking into whl(,h the efeneval and spec*:tal proferenbes

Yin fbe Commumty could be fitted.




——
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At the request ot the EEC'Commission M 7. G.'r'Sauveplanne, 'Professor ‘
at the St'ate Universitv of I.Ttrecht made a studv of the comparative law of -
the Member States and i in October 1663 submrttecl the following recommendatlone
(a, general preferences should be governed by the law of the State in -
. “which the bankruptey has been opened “An exception might be |
"acceptable in the case of credltors who hao transacted busmess
"~ with an establlshmert of the bankrupt in another Contraciing State,’
to enable’ aay preferential claims to be made against assets in that
‘State, by appllcatlon of its 1nternal 1aw
(b)' with regard to spec1al preferences the apphcable law (sub}ect to a
few exceptmns) should be the lex situs. ,
(¢) special preferences agamst such as sh1ps and air craft should be . -
_ 'governed by the law of the flag or t_he law of the registration, and .
a.'charge'on an-i.'ntangible asset should be got_.re.rned by thie law of the
claim to which the charge relates. R o o
(d) fiscal debts arising in the State in v}hlch the bankruptcy has been '
' opened should be treated on the- same footmg as other general
_ preferences. Fiscal debts arising in another'(‘ontractmg State and
has aving a prior charge under the law of that State should have a prlor:'.___r |

claim agamst any assets 51tuated in that State.

The Panel of e_(perts in Brussels dec1ded that the 'Sauveplarme proposals
could not be implemented unt1] such. t1me as the related internal laws of the ;
Member States were extenswely harmomsed and that this could not be

envisaged within a reasonable time scale.  The Panel decided that, for the |

'present preferences should, in general be governed by the lex situs.. At
_.the same time O‘eneral preferences other than those concerned. ‘with mdebted-—

. ness to the State. shou"d have effect in all States in which property was 51tuated

To this end Article 40 provides that in c1v1l and commermal matters creditors
may claim those general preferences prov1ded by the law of the State in Whlch
the property is sr"uated For- e};ample if the bansruptcy is opened in one

State and there are also assets and employees claims for wages in two other

States, then all the employee credltors may" claim preferentially agamst the -

assets in all three States , tothe extent'recognise'd by the national law of

“each State, In other words, the article confers on "foreign' creditors in




respect of assets situa_te in each COntractirig State, the same preference.

which is attached by the law of each Of'tﬁOSe_ States to analogous dekis, ‘. : B

It follows from this that all emnlovees bsvinﬂ wage claims will be 'entitle'd: |

to the highest prefe; ential claim allowed by the Iaw of any of the States in
- which there are as s==ts

7 A.rtlcle 41 determmes the law which 1s to apply for general preferences in

civil and comme rcial matters and gives rules as to distribution, Clause 1.

provides that the s_ub]ect matter, extent and ranlﬂng of general preferenc':es'

shall be governed by the law of the State in which the assets were situated

- on the day when the 'bankruptc'y was opened., Realisations from assets loca.t_ed

in a non- Cor*ractmg State will be ag regated with those in the State of the

| 'bankruptcy

- For the purposes of account and subscguent distributiori, the liquidator will

have to establish sub-groups of assets and CLauses 2 and 3 of Article 41 give

" rules for this purpose. It would seem from these rules that claims are to be

effective _in each Contrac_ting State in 'prop'o‘:_’.cion to the amotat standing :

to the credit of each sub—groilp. 'This clearly gives a_rule based on the ability
of each of the sub—g:éc‘mps to pay, and ignores the amount of the. obligatioh

due by each sub- -group and in certdm instances this cou1d produce an unfair |
resuit, "Fhe Department of Trade's Insolvenc v Serv1ce ‘has evolved some |
alternative methods of dealing w1th the problem in an e.cfo ~t to counter an

unfair ness

. However, all these methods involve compli_cafed’ calculations and at this |
- stage the Committee is not satisfied tha_t‘a'll of the principles adopted in

- the draft Convention are acceptable.  These principles would appear to be -

(1) ALl workers within the EEC, wherever they may be employed will.

receive the same preferential rights,

S (2) These rights will be the most favourable rigits aCforded b y the law
of any Contractmg State where assets are 31+uatea but the assets

in any Contracting State will not be used for the purpose of

. preferential wages, in excess of what the law of that State zllows, .

¥
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' employees in any given State. :

(3) Sub]ect to: the limit 1mposed by (2) aeove, preferentlal wages to
all c1a1man+s will be pald out of contr1butlons from the as sets m _
all Contractmg States 1n proportlon to the assets avallable in tnose

States.

E .-‘It has been renresented to the Commlttee that the allocation of- 11ab111ty _
o bttween States under Artlcles 40 and 41 was basically in- order to have regard

to the relative ranklng of flscal dehts, it has been suggested that acceptance

of any sc'heme such as that envisaged iri ‘the Convention might result in all _
Member States giving fiscal debts absolute pr10r1ty on-assets in 'own State'

“and of adoptmg the French System of dlrect r1ght of recourse by revenue

authorities awamst those assets. Such act1on would nullify the requirement for

g _comphcatecl apportlonment schemes - Therefore the Committee is inclined to

question the assumptmn made by the Panel of the original six Member States

~ that harmonisation of existing national laws__ was not possible for the present

- (see paragraph .ab'ove) Views are invited' on this matter.

The prehmmary v1ew of the Comm1ttee is that the priaciple of looking to -
assets situated in one s own State for the preferent1al clain: allowed by the.
law of that State is correct and acceptaole, _but they do not feel that the

extensmn of this prmcmle whereby clalms are pushed up to the highes £

avaﬂable ‘under the laws of affected States is e1ther logical or desu"able Not- |

~only would it 1nvolve complicated methods of allocatlon but 1t weuld be "

‘detrimental to the general body of non—preferenual creduors. _

The principle of gi\ting' the highest preferential_ claim'availjable in any State

to all claimants seems difficult to justify ih the present circumstances within -

| the Commumty, there are, dlfferent wage levels and fringe benents different

'approaches to redundancy payments, and one would expect that the preferences

-+

granted for such as wages and salaries were related to the mrcumstances of the

In the Committee's view a Worl:er, for example, has a mcral and, at present,

legal right to claim preferentially against assets situated in the State in -

- which he is living and working; further, it fee1s that in the case of a multi-

national liquidation he has a right to be con31dered a cred1tor of the totality. T

 To this end the Committee's prehmmary view is that in the absence of

 harmonisation of preferential law, a scheme based on the following two -

~ principles might be more widely acceptable than that in Article 40 and 4i:-




Lo 7 | (1) i "A preferen’rlal cre dltor is enfltled to the preference allowed to
- ST :h1m by the law of n1° own State out of the assets avallable to h‘n o
S | in that State. " R '
- (2) -:"If those assets are insufficient to meet that claim, or if the claim
is less than would be allowed by the law of the State in wh1ch the
- bankruptcy has been opened, then he may cla1m for such oalance
in the"ltate of the bankruptcy, but not SO as to receive an amount
' _greater than would be allowed to h1m by the p“efe*'entlal laws of
- the S”-'ate of the bankruptcy "

" The opinions of leaders on these matters would be welcomed and to ass1st

them, a summary of the existing preferential rules affectmg such as Wages

and salames in Member States is set out-here under.




- Comparison of 'employees' oreferences in MemberlStates g

Unaer uerman law sa!ar1es and eqmvarent claims have a hlgh pr1or1 clalms:'
-relating to the year precedmg the opening of the bankruptcy take precedal ce
‘over taxation debts and are satlsned 1mmedlate1y after the costs uf the
bankruptcy French law accoras a prlorlty charge in favour of the salarled .
employee, incinding paid hohday remuneratlon -it is the "rractlon not subject
~ to distraint” and is calculated for determined perlods as a function of the
_.category to which the interested party belongs. Such clalms take precedence e
over all other claims- including lega1 costsand taxation claims, On the other o

~ hand, other salary and equlvalent claims rank lower and are limited to the

o period of six months precedlnw the bankruptcy, with the exception of domestic |

staff who may rlalm preferentlally for the precedmg and current year, -

Luxembourg law is similar to tha: of France.

1In Holland workmen's claims for.wages_for_ the preceding and current e ar
ha've. priority over the ‘whole. of ‘the debtor's estate, In Belgium lilzherie is a

" similar priority ranking; though certa’in’ movable assets may ba subject to -
prior taxation Charges.' The claims of domestic staff are preferential for -
the preceding and current year, of salaried employees for six months and of | |

* workmen for one month m.,luamg norlday pay.

: Under Itallan Iaw Wage clalms for domestic service en]oy prlorltv for tne :

| precedmg su; months MEM clalms relatmg to prorcssxonal serv1ces -
for one year, followed by claims of com_m__erc;al agents for six moaths. Al
of these claims rank lower than other general and special preferences but
above maintenance claims and those relating to taxation. and social insuraﬁce
contributions. It is understood that Denmark has abolished most, if not all,

 preferential rights; there is a s1r111ar proposal 1n Ireland.

In the U.K. _prefe_rential debts in bankruptcy are prescribed by S.33 of the:
Bank‘ruptcyAct 1514, and cover rates, taxes, wages and salaries of emplbyees

and national insur a'nCe contributions. '8.31¢ of the Compan..cs Act, 1.,48 pres- |

cribes Slmllar classes of preferentlal debts for insolvent hquloatlons, Wltn

‘the addition of a special right of subrogation conferred by S.31%(4). Where




"composﬁmns or Schemes of arrangement are proposed under SS. ]6 or 21

BA1S14 or 5.206, CA'1948, ii is ouhp”atory tha.. preferentlal debts Sboula
be provided for in full. * All caiegories of -preferentlal debts rank equally with =
one another and are paid out of the assets first reahsea by the trLstee /

i 11qu1d4tor, a.fter allowing for h1s own costs a.nd expenses.

EAR




'-F1sca1 debts soc1a1 secumty debts, etc. |

: Article 42 deals W1th general rlgnts of preference in regard to flscal

1a1 secur1ty and other ‘public law' claims,’ Such clalms, as at - ”

present will be preferent1a1 agamst aesets e1tuated in their ‘own State’

" to the extent that the applicable nat10na1 1aw allows ‘but any shortfall _
~ will rank as unsecured claims par1 passus with the general body of o

_ unsecured credltors against the balance of the estate.

_No reason is given in the Report for thIS departure from current practlce,

" .and the prehmlnary view of the Committee is that, as now, fiscal and

similar debts should be confined to settlement out of assets situated in the_

- State in which the liability arose; alternatwely, the balance rankmg as

_ unsecured against assets in other State.a,; should be only in respect of :

‘arrears of tax, etc., normally r Ayable, and fines and penaltles should- _

-rank as deferred debts, to be paid after a11 other crecntors have been pald :
in full

In consuiermg thls matter, readers should note that by Article 17(8) |
---d1sputes relatmg to such debts remaln W1th1n the gurlsdlctmn of the State

to which the related fiscal /social secur1ty authorities belong. Further tnat :

under Article 21(3) these mlthorltres retam such rights of recovery as

they at present enjoy under the laws of thelr own. State.

Readers views on these matters are 1nv1ted partlcularg as to whether or
_' not they consider the extension of unpaid fiscal, etc., claims to “ank as
_unsecured credltors agamst assets 1n other States is acceptable. To assist

readers a summary of comparative law in Member States follows,




: Comparatzve law relatlng to taxatloq and l\:atmnal Insurance P eferences

_ These preferences ex1st in all leg1slatlons exceptmg tnat of Denmay k but
R thev Vary, both in the extent to which a claim may be prefereqtlal ang m

- its rankmg in relatlon to other preferences.

] Under German law only taxatmn clalms arlsrng durmg the course of the
‘year preceding the opening of the bankruptcy proceedmgs- are preferentlal,
.and they rank after wages and salary preferences Under 'French law,
certain taxation preferences are extmgulshed after two years and the cla1m
| enJoys no further pr10r1ty All taxation preferences rank after legal o
‘costs and wages and salary prefereqces but they take precedence over all

cther charces.

In Holland and Luxembour_g all +axation claims ere preferential and rank '.
before all other pref_erences except legal costs.. Inlialy, a distinction is _'
‘made between indirect tax 'CIaims which are special preferences of .h'i'gh
priority, and dlrect taxation which is accorded a gere<ra. preference of low -
priority, rankmg after all other preferencos with the excr tion of those ‘

| relatlng fo national 1nsurance Under Belgian law all taxatmn claims are

preferent1al but rank behind all other preferences.

: All clalms in respect of arrears of soc1al and natlonat 1nsurance contrmutmns

are prelerentlal in the six orlo'ma,l Member States. These claims rank

- equally with those for taxation in Holland and Luxembour g, and equall"

- with wage_s and salaries in France and .__Germany. They rank after wages
and salary preferences in Bel-gium,' -and as the final general preference; :

after taxation claims, in Italy.

In the U.K., one year's taxes_ are e,ccor_ded preference, but the Crown has -
-established the right to select as its preferenfial year in respect of each
tax, "the best year”, out of unpaid‘ass'ess_ments for the past six years- o
before the COmmencement of the bankruptcy or wirJing-un.: This can involve
a very large .sum of money and may be regs.rdedas prejudicial to the general'
"body of creditors.,  However, against this-is the fact that, 'wi'th' the exception
of Germanv all taxaticn claiws are prefeJ; ential in the or1g1nal Member
States. '

2



' Local rates and arrears of national insurance contribu*ions which have

”'---:"_.become due and. pcwable in the 12 moni:ns precedmg the openmg of

' proceedmgs are proferentml

‘All the foregomg categones of preferentlal debts in the U.K. rank’
equally with cne another being paid after the ccefs and expenses of the
-bankruptcy /wmdmg up. S

Tt should be noted that the Crown is bound by the Bankruptcy Ac*s and tne
A Compames Acts for 1nsolvent admmlstratlons and no long er enjoys any
prerogative rlghts by way of "se].f help" for the collection of debts due' _
to it. Thus, the Crown does not -possess anythmg comparable to the -‘
"droit eve tuel de poursult te! referred to in Article 21(3), which appears
" to be a direct rlght of action against the debtor s property. Therefore
the Revenue aLthorltles in this Vou“try may be at a disadvantage with

' respeot to the enforcement of preferent1a1 c1a1ms as compared with the1r

counterparts in other Member States. :




il
A

- Secured rights, Spec1a1 prefereaces and possessory liens

,Artlcle 43(1) provides ’rhat the apphcable law for secured r1ght=' and

special preferences should be the law of the Cortractmg State in whlch \

" the property chargea was situated at the date when the bankruptcy was

opened. Article 43(2) provides that secured rights over ships,- a1rcraﬁ

and land veh1cles should be governed by the law of the flag or of the

State in which the property is reg1stered Article 43(3) pr0v1des that

the appncable law for possessory liens should be the lex situs.

“The Committee thmk the first clause of th1s Article might imply, that

" a receiver or receiver and manager appomted by a debenture holder could

not continue to administer a debtor's estate following upon liquidation, but’

that he would simply have a preferentlal c1a1m in the 11qu1dator's administ~ |

ration, given to him by the crystallised floating charge Thic may not be

a correct assumption, however because 1t 1s understood that under German
law, special preferences are regarded as lien and: mortgage rights and

susceptible of legal retent1on -they thererore entitle the holder to remOV\,'

- related property from the bankruptcy proceedmgs for separate settlement,

paymg any surplus over to the 11qu1dator. o

e To avom a‘nb gulty, the claase mlght be. amended to pe1 wnit methods of -

_ _reahsatlon albwed under the lex 51tus readers v1ews are invited.

' Readers are also mv1ted to consxder whether artlcle 43(2) is acceptable

in its present form or whether it should be quahfled s0 as to be W1thout

. pre;udlce fo the oper aiion of valid charges under the law of the s1tus, such -

as local arrestments and repalrer 's 11ens

Article 44 provides that the order of rankmg between general and special
preferences should be determlned by the 1aw of the State in which the property
is situated. The effect of this may be hlustrated by S. 94 of the Compames '

_ A_ct, 1948, whereby the spemal preference of a debenture holder gives

way to the general preference of pret‘erential creditors. The Commitiee see
no objection to this article. '

- 100 -
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'The Comml*tee has found eome cuffxculty in consmermrr Ar’qm .
_ determmes the place Where certain movable property is 51tuated
; reference to Artmle 37(2) {an artlcle settmrf out the effects of the “
bankruptc y-on leases and h1r1ng contracts) seems ambiguous : does it \\
mean that Article 45 relates only to movable property which is the sub]ecL b
of contracts for lease or hlre or does the article relate to the type or.
class of movable property which is also dea,lt with by Article 37(2)?
‘The Committee is inclined to the latier v1eW, particularly since the Report
indicates that Articl_e 43 does not apply to all movable property which is'
- required to he registered, -in that it does not cover such as patents, |
‘trade marks or designs. ' -

" Finally, Article 46 provides rules whereny bankruptcy_or liquidation

' supersedes an earlier analogous proceeding and the Commitiee see no

| objections to its terms.
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FRIFS ,PEI‘-T'-”‘IAL- AND SECURED CRE _;TT‘OB@

-

i,  An essentis] y i-cip}‘e of bazﬁrrﬁp'?:cy is equality of distribution,

:Hewever all insolvency c o des, Wnlle founuﬂd on the gwer *‘“-*irzciple

0 of rateable c’1~tr1butmn of an m solven ‘<‘ assels among hm creaiturs,

Wr "f"ﬁ‘mf‘t Lo LT ?:JT

mane LO a greatér or less extent 4% @:@:ﬁ&m»ﬁ chcptxr"lf':; secured eveids

= LA

v

e :—md prefei en‘im -ﬁ“’ﬁ;ﬁiﬁ Cove V,.,%v:i -

= Jbr-the pur?ﬂ@e-@f%@i ribatine:. rh*,m:a\ﬁ@* 5 -ef-g-banl *11mt,w

hvidad inte two classes, secured creditors. and Lnecwrﬂqﬁj@

_ The unsecured cz*edi@fs are, ':q'tu?“r-, dix med 111;:9’}”@ sEontitle ed to
TTyad y’\’ﬁ:‘;‘fﬁreferential treatment a ﬁ%Q’]i() are *1@{’/ A secured creditor is
e BT ) ’ o :

" .

- - Oone whose debt is secured Dy a,,mcf“tﬂ’am..,,\char e or lleﬁ, His 'prc-_aferemgz
' o rates follos ing agr st ert between the p\a%e‘s oncerne d prior to

: y ’:—“f S

L T b' ﬂ:rup ut the pfefereucm given to an unsecure 4 cre htor qrhc

. - - -~ S,
-wﬁﬁm@mﬂw." ‘ ' — =

[ 3. Inthe United Eingdom, a fairly clear simcuon is dravin befwesn;

Wi

1

I u&c:“red rights and prefercnt tial rights; but in Continental systems, all
! M& : pricr clsims agamt assely are refe r“ed to euh@r as "spe f‘w p.{”{-‘ erens
S : : - . ) -

~ W‘* '}\ as "ge eral preferences".
LY ~ / Qx - ) . .
- - Secured f,““r’w‘*oi“s' _

I- A& e e g.

uﬂ _ o _ 3....:"1\')“,{.»{,“1 ._\K\ﬁ,_,;,_,{,g_,: g) .-

M . 2 Sracin) pref R roE PPy ~ 1 v ierber 3 fhe
od 4 ppecial preferences, ,,llvuLO FTESPONG 1o secured rights in the
| | United ¥ingdom, attach io specific p “oofmmy aud the cr eﬂucn: is general by
! entitled 1o be naid out of the realizsation of ihaﬁ; pmpex ty before any olin oy
: - creditor. Inthe case of o shortfall, he ; rankg ag an ording WY unsecured
ne bolance. Secured rights are. in general nol inder fored vith
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Preferential ereditors

SR X General prefﬂrénces- are subdivided into civil and commercial

e - g x as in :
T private individuals.

_ ‘debas on the one hc..l'l(,i{ afi 1scai debts, somal securzty aems and qnmlar

‘public debis on the other. The two lelSlonS are treaied separately
. in the Convention. CoL e
10, N ither the Convemlon nior the N L. Report, deunes ”cwﬂ angd.

' con'imercml debis". We unuerstand that-the f);rotocol on Qccessmn to

“the Judgments Convention, which is reutrmted to civil and comme reial

TR LR Y 3 e, ' {W W./‘d’ ety Stt').r{’d_
matters, m*wma%é:;ewaﬁé&%&aﬁ}-&aﬂm+ P ] L—s—-ﬂgﬁkﬁag-{?%?a

h?k&%‘rf@ﬁmrra%}yzﬁ@meﬂi:@a&%@mj We have taken th_.is text as the J

basis for our consideration of civil and commercial debts, Femsely

that "civil and commerical matters" do not include -

(1) revenue and customs nwatters such as taxes,. dutles

levies and other cbarges of a 11ke nature'

(2) administration nmiters, such as-those’ involving relations
' batween private individuals on the one hangd and the State
or another public entity, when not acting in {he capacily

of a private ingividual, on the other; and

(3) matters involving relations between States or public

entities or authorities not acting in the same capacity as

3

Prexe;en*nl creditors in the United Xingdom '

11., - "The catewomes of debtc to which preference is accorded } oy the

United Kingdom law may be SUlnlﬂa.f].S“d ag follows:

(1) taxes (_ma::;imu_m one year's arrears, but the "best year”

_can be selectad);
(2) rates (not exceeding "ast year s" arrears);

{3} P.AY.E,, V.A.T., and analbgous imposts {(not

-

exceeqing "last year‘s“‘arrears);

{4) unpai d emwoyf‘e;‘ wages (mazlmax n 019 4 umu;hg? aYTEArs

S

»-4’

(')

o

I _{‘u nerztion, not exceeding £2 00 in all pe*ﬂ person} @md

holiday pry; L L

(5) sund;r.‘y other pecuniayy, obligation: to

& T

Coanave ‘;:.»OWT‘"’ x
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T S - Celaniie R
i/ o 12. ' "J;he%@w-léiymmi refer 1’; al @Vs&viare me.de 1'ecoveraole
e CAG A
. in prmvny to ordmary unsecuyed arhtov 5, on grounas of pubhc

policy, in order either to benefit the phbhc re vermc or to fulfil other
social objectives; ‘Historically, the pre;erenu.al debts systx,m derlves _
in the United Kingdom fll‘;ati ¥ 80 fd,t‘ as concerns England fmd Northaern.
Ireland from the Crown's prerogative power and so far as concerns
Scotland, from power conierred on the Crown by statule, o recover
debts due to itself from i{'s subjects for tax and other public obligations,
by means of the executive power, a power later extended by statute

{0 municipal rates and taxes in one {orm or another; I8 h&;%d—]y———tﬂe——ﬁ

»gySLGmJ - es_fmm—ardeslmt&eq sure-that-the-¢ =pi@3lseuwer~a~’ﬁazﬁ“fup‘*--‘ _
LAk ‘
“—employer are nof left UT!'O....{lxl..de_!“_f!u_by_f-@aﬁ()1}—an-llwii}m13‘}%’{"i61ﬁt“ﬁf“"-‘”
IR _»-Bﬁweﬁ%s“e»ﬁ«-vmg;e&mou_ﬁmncmlg_whmihgm.emglo.yme.nt.(.e ,:g owever
| T ——_the Crown no longer posscsses, aﬁe“ banlruptey or winding-up has
-”—Vi“‘“““’-‘*wtcz}_s ensive rights of direct recovely Irom its.
Parq Taph 3 : s T T e .
. ' B “matign In this respect the
\..\.__i}‘-_Deie_te : -. IR . - . 7. T e . ‘
T T seep - N : S o N
: (34) sa, - P e
faf tep ¢ 1
.l fost important
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i3, In the. f1e;d of profcr entinl debls,

5, e L

. to bankrupicy and winding-up in the United

Kingdom are substantialy, -

“identical in their provisicns, save in ona important respect, which ic:

to he found in the latier provisions bu t not In the former, namely th 16

ubr'OGaflon of persons who have ag: Janwa monies to a Coznpany for

the pw ment of wages io iis c-ms')lmrees; such persong are subrogated in

. the winding-up of the company to ihe same prefer ,,mml rights which the

. et &
i d & il JFE . e RN 3 . -
emmployees would have enioyed if they had remained wnpaid. I hasbagn
Gatvis<ol cupimitad.deas 1h

2 ."ﬂ’m ouw% L:‘:" 1 rights

of the Cnmmnv‘c‘ ban}:eers oan he sus and frequently forn the

"rx 3 a < ? pe
largest single py efex eni) sizim,
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14. | It is the trLstee or hqumator who has the e;e,ne’i*/al duty of determining,

M,LDM

- subje ct to the @MWQMM—}@M of the courts exermsmg bankr uﬂtcy

_lor winding-up jurisdiction, questions rcgardmg the existence, the amow&vﬁ’,

nd the preicrenulal status of debts.. In cases where the debt h.as been_ '

' _ estz_‘ﬂhohedip“zo** to the ban‘:ruptcy or Wmdmg up o*‘dﬂr by the judgne.nt

of 2 court of compeLent jurisgdiction, the trustee or liquidator will :m general

et L5 S o

" be bound by that judgment, (thotgh not sz it "wa?a Judﬂm_en‘{: by consu,nt ‘or one

_ v1tlated by cellusion or fraud). Again, he may not be. aple as a matter of

right, to disturb a finalised tax assessment. But in all other cases, ‘i.e. -

of unadjudicatedd

A Voo -}’ ek Wah%.{,

bts, he has the right and m.ty]to adjudicate upon them

subject to his dec1s1on being approved by the court—FUrthHeTIT €, That’

(ﬂl@j}isdj@iiﬂcﬁé’cfegrmine in any disputed case, whethe r

and to_what 'é}‘:’,eni, the debt, if and when estabhohed enjoyvs p*eferen‘tlal X

o

inental genceral pr e{er s

| -;/%, court has also
S f’s{atus,
Con
15, As
the EEC ¢

United Ki

might be expected tbe msolvency codes of the othar, St tes of

onstrate many of the same characteristics as those of the

nedem: but certain fundamental differences between those States’
O 2

- codes and the rresponding United Kingdom provisions, are to be noted,

namely:
(1) (a)
(i)
(e
2

In $o far as the same category of debt ranks
preferentially in the United Kingdom and other
Member Stales, there are considerable variations

regarading the amount to which preference is granted;

In most of the States, preferentidl debts &b not share

- the same equal rank of preference; E&&t—_eﬁ}%’—éﬁfewﬁ

e grecs. gix“@mxwgsr}

m e e e

%

1

There is a greater variety of debis enjoying -

preferences than in the Uialbea Kingdom.

-

The ¢ concept of subrogation to the preferential rights

- of employee ¢ rewztog > confer::_eci by the Unii;ed }i{izﬂgdom .

- winding-up L,:_'-Qvisionsjdoms not exist in aﬂ. Iuem‘i}cg Hiates,
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(3) . Insome Saaues sz':aferer timl debts may constitute

B i i ey

RS AT M TP H g T T

prior cnarc‘es on the see uriﬁzi_es held by seéu*c@.

C AL e Bt G

creditors, whereas ‘the onlylruseﬂ prm charge s

enjoyed by pre;cj. ential credl,ors in thb United

Kmvéum W@*M@Wﬁe whcre a ﬂoatmg
A

. charge is realised hy the appom‘?:ment of a receiver

and Hlalla.;—;'E'i‘.ﬁmN L”“-“":P \G’w . oY W V\{(v‘& NQJ"\.—..'- “‘5-’1 5}‘---—-&'\,} oy
\i

A .
’{?”-;%ai G YJLAL@,'\ Lf‘i..—" P ‘t‘:‘ c.-ﬁ L{ﬂ--\,.._g‘:i‘, »

(4)  Insome States, general preferences r elate ~=xc1usive}.§r

tc moveable pr'_o;_aerty; in other & ates, certain geﬁnral

prefcw"ences (i.e. employces' wages ) Nay se-appded

againg + fixed assets but only if the 1"—“?1}‘?3"&] ons from

‘moveable asseis prove msuﬁlcwnt. O i

.l]'l

Germanv and the Natﬁerlaﬁd thet gereral preferenceq

may be levied againgt the ‘whole of the debtor's estate, ey

A O oA e B Ao Anan D AP L

_ (5) (a) A broad distinction is drawn in most of the States between

-c_ivil,a'nd commercial debts on the one hand and "figcal

debts' and what may be cailw "guasi- flscal Ues"“” on

the other. The latter oiten include c;‘ebts to the social

Wl oA o
secur*ty adminisiration a'}l:'ﬁ., with fiscal deb.,,,,, are

regardec as enjoying spec ‘131 privileges.
{b) Some States possess ceriain p cro@a’iwn or executive
: -i’qg 2 ?‘ ..:ag& - ‘gc,cﬂid_.

powe ) for recover m Lu-wh lelbty considerably gxceed

any privileges CD}O"G’”’ by the Crown in the Uniled

The Convention envisages that such dgirect rights

lengdo;_- .

{ recovery

will continue to be exercisable jnef:-,:fithstandi o the openingz,

of the bankrupicy -proceedings.

Genmﬁl preferences unaer .En Lanmntmz}

18
4

B 1 111] .
hls llrks gﬂneral rights of preference with the laws oF

--Staues e.n@ "'L'G"l the ascsmi.s in, *“hme ‘Sta tes,

The z*efaevan’a: proﬂuim S gre main cm}ta*n 1 in A1t1""o‘:. 40 41 ¢ m‘
2 \'“nCh may be summarised a8 g follows:
. Vﬁ--;—‘—.,éhwmwﬂ snd enm; ﬂarm,aj' v«mitc:: . _crediions may tnv.:.

*._‘a_t_r;er then with the
) :
the State of the bankaD tey and w1th,the ben@ral pool of Lgsets

of ’:hp 110\13 dc“ora“ o

peréicular

law of

in the hands
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() A Debts to which, in several.;: Member States, geﬁérall
o - pights of jﬁreférenf:e of different ranking apply, are
to be satisfied in the order prescrzbed in each of those .
States (Arhch; 41(4))

{6) o In matters o’cﬂer than cw11 or commercwa’i aﬁ&:ludme»r SR
- flsc,al mat‘ters and qoaal security matters, the public
authorities, govm nment: aepartments ana other public.
_agencies of a Meimber State are, in every other Member
' Stdte, to be 1mse=cured credﬂzors to the extent that thay

ha‘ve not obtained full satlbi?ruon in their own SLa‘Le
(A1 ticle 42(1) and (“,)

7. ftis not the intention of the Convention to disturb the internal
- mov;smn% of each State in relation to preferential debis. Accordingly,
on the footing that there will continue to ox1st within the EEC or some
of its Member States, and under the LO'th.nth"l ‘a system of locally-
- enforceable preferenti izl dcb‘c.s enf arceable against the 1ocaliy based
assets of a debior made .ban'{runt in anoLh\,r State, the questmn arises
as to how this system is tdpe administered by the liguidator in practme.
"It is plain that, in implementing the 1equ11emnnts of Articles 40 to 42,
he will need to establish and maintain, in respbct of each State wherein .
assets of the bankrupt were located at the opening of the bant Jt_pi cy,
notional "oczl assets-pool" (F rrench V'sous- mc.sse") f or the purpose of
aling appiropriate mgarlbution., therefrom to those creditors who are
.esta‘slished as having eniox ceaole rights aﬂal st it. rztwi'ﬁelthev thn

.‘

Convention, no e N-L: Repor rt, envisages or requires the CQPL'{Z}.IE up

of “suo hqmuations or the amointment of "gub- _quuoators”. There

[

Ja
5 2

3 7455 -w P e P A -
Soctu ek, © Aﬁ@%_ r, power, under Article ,:.8 to appoint more than one Hgul dator

.
/ {one o¥ :‘wre o whom may be gualified unuev he laws of a State other uhan
A the biate of tne bankrupt cy), and for tne Lcaw dator o; 1 qw dators to am p‘so
" agents to assist Him,,;ai;emda%&%r %}-‘L{Wwﬁ
i%.  The Coavenuoa”" system jor ea*mff with prﬂfc ra.ml:ﬂ mbis out
_ : Sl ok LYY .9,
;. . of ‘afocal sssets poolsis %?B’E#, et
LG = *
‘ principies of unity and universalil]

’; 35 e@z’“f o entries reguisite for giving aifect to}{i{qe nrinciples
. L _...p . . Rl -
CW.,W,L,_\M o dEte _ “He>
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cont “ined in Articles 40 to 42 W het is l{hss ce m.am 1% the extent to whmh -

a State's carom rights of recovem in relation to fiscal or cuaswﬁ.scal

debts mzpmges Ccn those erup les to the detrlment of o*ner categories
» . - . . ‘f'\’“ ERYI L
ik YE of prexerepmaj'credltors andd soit the. 11(1111(33.!.03? from re%‘?’tmw%

:'rthem 1n4,0 his oiflc;lal po-f*sessmn. @va\/ﬂl (ﬁ_{

Fiscal cses’rs W M

| eI OY - B T
18, In WCroxm no loncrer possesses, after a bankrupicy or
C idr  winding-up has be ovencé, its former extensive rights of direct recovery

_ . F\rse
0 }-(,;in_v";"6 from its debiors, -by Forogative or other executive action. .S;.x@;n-}-a'” rigats

do exist, hewewwy] in some Member St tates and A%'ticiccs 21(3) and 42(1)
envisage that such r1crnts w1.L1 continue to be exercisable, notvnthstaudirg
the opening of bankruptcy proceedings., Such rths are mconsmzent wif
. the basic philosophy of the Conventicn, but'it seems unlikely that 111mv1mn1
States will readiiy give up- p**o"visions c‘&es;gnec; to ensure the r(‘c,ovevy of
0,\_ W% tax j{:lalms. Nor f‘ould a i'orelgn ‘1qummor expect to prevent a State

- g oaualmng pe:fmem- of 1 clalm out. of assets located in its territory. . il Jab
20, Wﬁmﬁ; fhat the continued existence of prerogative rights ¢ direct
Yecovery by co*ne though not all, Tie ,.f.ﬁ,; States, raise¥ ques stions of a

political nature on which we feel 1na }e to express an opinion. ilowever,

bt

we submit that serious consideration sh oun:. be g ;L {o ms pr oa;em. A
: Sysxem.o rgelf- help‘}w‘fuch gives D‘UJPrnmm? dutho rities an_nm.a.n", '

-

aGvantage over other credifors, seems Incon 1sistent Wns’l the Communiiy's.

o2

- emphasis on the rights of indivicdusl persons and :{i:ms, and mth the .
intention to foster trade across frontiers.

-

2i. = Revenue, cus‘i:oz 18 and excise, social security and similar iu‘i:hfw'}ties
will not be entitied to- preferential i'ﬁh’cs in any Siate cther than the S‘tatc in
¥ 4.2 & !
. which the debis are owed. Eowsveys Article 42 pmwr‘ g that such Cfem;.cru
may pr ove as ordinary w< ecured creditors for the unsatisfied po.m on of
%  their claims, even i ﬁe Lankruptey is administered in anomel va smber
s A

. N T )
Gtate. This is co*npiete*"(ceﬁ’"“z?y to)existing rules of 1}1‘ iyate "nter nitional

- Law, and 4 Would;abroo?ie u,he rule m/{‘wm ment of Incaa v Taylor (i¢ 55) .

A.C. 46 to the effect that, as a matter of public policy, as::-»ErC«}; w«éoaam &
;‘.sevlci.a v ‘“
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9%, It 10Ewgv<,._n ia tint the emoimg rules were Lsiabhsned in accordance

PTLVIDUSiy vk

3
with Hesd 03}:-@11&4.%]@,&&@@% nouons of pvb"lu pﬂlh\@%ﬁd that such rules

- B i,
{_@ reguire modif 193401 in the llg,hf of mcmuvrsmp of the Fb(ﬂ that memborsbzp .
. e

"y - ofs Ln,h a C mumty necessaril v involves the reciprocal recognition of the
EIPR N A TN-E Ny . . :
' toa l_t‘le.cal/\ob igations owed to the public authorities of each ”\f ember State. In
e 1)

b«.a R a3 T’”"—"f‘id"/ﬁcvﬂa

our viewj such argumen s mls‘hxim%@ur sstanee if there was so:le harmomsauon

o . of fiscal and C‘U”Sl ~fiscal pr eferen., s angd of the rlghl.s of recovery o sich
\]’L—m e gebts. We are fiseady of the opinion that,at the present level of harmonisation,
' : it would be wrong to accept the extensions yrovmﬂd for in Article 42 and /

e
_ i : i : }N we recommend that the article should be rejected, o “ o _
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vil and comumercial preferences
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23, Inrelation to debts cther than fiscal and quas si-fiscal acbt?ﬁ 1‘t1r*1e 40
. provides that a person entitled to a pfefov*emlal claim in any. Member State
. - is entifleq, m 50 far as he has not thauqted that claim in resnect of the
a&seis in his own State, io claim as a pt‘pfel entisl creditor in other Member
States so far as the assets .m, and the laws of, those Sta;es pernit. The
‘rational %33.515 or premise of this principle is the concept that the Member
es constituie a conceptual wmy for the purposes of bankruptcy., In
consequence, credifors in any Member S*ate“ will enjo 50 far as ihe

‘assets in the Member States permit, the most favour abh, rights accorde

to them by the 1aws of any of those States, This is cleeu 1y beneficial to
A . . &1’ B
the preferentinl creditors (including empao yws) aS a class auawaméjaau :
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24. We have received strong c¢riticism thai the prineiples governing

‘distribution set out in AT ticle 41 are confusing, CO"‘lp]C b%nr?\mpr'mt]cal
t v

>\- YWhile we fully agree.with this cr iticism, we thin! 15* o | cic,.pi"incip}es set
out in ﬂwbela 40 aw at fault, We do not consider 1":: appropriate _that, when

‘2 cot mpany is ﬁmmw;m liguidation, its creditors may Ese accorded prefer ences
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the existence o ;we}me%rei@ﬁ@e of assets in other Member 5t a,Lese We can
* . 6o no logic in the assumption, 1mp11e0 by -Article 40, that a worker'in
F . W—- '

one country &h ould be entit tled to preferentia cla,lms ava 119‘0]{: under ihe Taws
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-'-u{\ to 8 weef;s arrears of wageb mlzuiay pay ete, ‘Lo employees *vhose

Y ST Foh {ogafacfut Vvigi.,fg’
,cmplo rers have b come insolvent. The Bl]ll :.he Fund oractipe]

' - Banre Wm&ﬁ%@l@%@—?@iﬁ-@@g@&&. We under i:mcz that a s1m11ar

bat more extensive scheme is under co*rmlderatlon in Germany e
L - - &B-w%-vw., ' & Ehardate ) T
- .35, WeLt-m—pk that the nmmsmn Ef subrogatory I‘lﬂ'htS in resggect of

‘moneys advanced to pay wages: 1s 2s much a So\,lal problem as it is a -

banking problem. On balance, we recommend that suoro@aiory nff‘l '

shamd be recovmuea ey ali Member States J\M 0’32\;40 mw
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