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- PREFACE
Thls Memorandum has been prenared by a Committee of the
'llece of Justlce in Scotland.: The Commlttee was appointed bJ +he
ord»President,early in i975 for the particular purpose of con31dering

the Eod.C‘ Preliminary Draft Convention on Bankruptcy, and respond*ng

“to the Consultatlve Paper 1ssued thereon bv the Department of

Trade AdV1sory Commlttee.,

The College of Justice in Scotland eomprises the Judgesfof

.~ the Court of Session {who are the Senators of the 0011ege) the

members of the Faculty of Advocates, and the members of the ~001ety

of Writers to the.blgnet. The members of thls,uommrttee are the
follow1ng. |

The Honourable Lord Keith (Chalrman)

quuldatlon Judge in the Court of Se551on.

JWGe Blackre, ESq., ‘Advocate

Jed. Clyde, Esq., Q.Ce

lan B. Inglis, Esg., W.S.

- G.W. Penrose, Esg., C.A. A&vocate.

~ The Gommi*tee'i very conscious that in the tlme avallable it
has been.unable to con51der and discuss in as much depth as, it
would have liked the many problems which arise upon the Draft Convent
Further, it has felt itself somewhat handlcanped by lack of -
knowledge of the various systemsof barkruptcy law operated ln other

Contractlng States. It would be of great a381stance in future

T'_con51derat10n of the Draft Conventlon if a syn0p51s of each of these
- systems were to be made available., With a view %o promotlng B

. knowledge of the Scottlsh system there is appended to this Memoranﬁun

(as Appendlx I) an outllne of Scots Bankruptcy Law. Appendix II

sets oul 1n.tabu1ar form the 1aw relating to reduction of gratultous

. allenaulons made by a bankrupt, and Apnendlx IIT the law relatlnv

t0 reduction of fraudulent preferences. These uables are reproduneg

~from ®3cottish Bankruptcy Manual“.by.Jth B. Wardhaugh, by permissio:
of the publishers, Messrs W. Green & Son Ltd.,:Edinburgh.

One problem whlch the Commlﬁtee hae not touched upon in depth i
the Memorandum is the operatlon, in the cont ext of the Draft Convent

of the law relating to floating changes ard r eceivership, whichﬂgjev

et e ' T L C '.-/"fl/(



N ngroduced in Scotland comnaratlvoly recenxlj. This matter isinot'

ised in the Consultative Paper bat will obviously requlre carefuL

‘gonsideratlon_ln the future.
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-w1th a recital expre331ng the 1ntent10n of tho proposed conventlon‘

" The d951re there stated is to 1mplemen+ the prov131ons of

PREAMBILE

The Preliminsry Draft of a convention. on Bankruptoy;

winding-up arrangements, composition and similar proceedings _ i

e S T e e T

upon which the comments of this Commlttee have beeﬁ sought opens

Artlcle 220 of .the Treaty éstablishing the Vuropean Economlc

Community by virtue of which the contractlng partles undertook to

‘seoure the gimplification of formalities governlng the reclprocal

recognition and enfo“cement of Judgments of courts or trlbunals.
Article 220 stgtés: "Member states shall, so far as is necessary.
enter into negotiations with each other with 8 view to securing

for the benefit of other nationals csess the simplification of

formalities governing the reciprocal-recognifion and enforcement
. of Judgmentq of courts or tribunals ceest Two points fall to be

noted at this stage. 1. The ends to be secured by negotlatlon

under Artlole 220 are to be secured by Member States "for the
benefit of thelr nationals". and 2.. Tne scope of the 1ntendad

negotiation appears to be in the realm of private international

" 1w rather than in the domestic laws of bankruptey of each member

state.'
The following two paragraphs of theﬁreoital carry this secom
oonsideration a 1little further. The contréoting parties conside

thet for the purpose of strengthenlng in the communit y the legal

- . protection of persons therein established it 1is necessary‘"po

deuermlne the Jurlsdlctlon of their courts w1th regard to banf~
ruptey, w1nd;ng-up, arrangements, oomp031tlons and 31m11¢r pro-
ceedlnas and to fa0111tate the recognltlon and enforcement of

Judgments glven in such matters”

The/
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The Committee readily accepts that a clear agreement on the

rules of prlvate international 1ad on the recognltlon and enforce-

2 _ment of Judgmentg on bankruptcy matters is desirable within the

Gommunlty and that agreement to that extent would be "for the ‘
benefit of! tbe natlonals of that paAt of the Unlted Klngdom whick.
is subject to Scott1sh law,. But it is a separate and u1$t1nc+
matter to seek to vary the domestlc 1aw oP Scotland relatlng to
bankruptcy. That law has evolved over a long perlod of tlme and

works with reasonable stuecess., “undamental alteratlon of it

.should not be 11ght1y undertaken. .There may be room for improve-

ment on certein aspects and this matter is currentlj under review
by the Scottish Law Commission. The eventual achievement of
having the same rules applylng in every member state 1s one whlch

this Commlttee recognlses as a de51rable aim but it is not one

which can be realised overnight. Moreover the imposition of soms !
unified rules into a domestic system can well lead to difficulbies
cf rec noiliﬂclon and create more probWems tnan it solves. This

'Commlttee would not regard with enthu31asm attenmpts at plecemeal

mification.
Yot it. is just such an exercise that the convention is
carrying out. The miform iaw contained 1n Ammex 7 Whlch the

contracting states are obliged under Article 76(1) to 1ncorporate

daw. Foreover it is recovnlsed as not unlversally acceptable

because express reservations by member states are permlttea in

Artlcle 76(8). Thls Committee is opposed t0 the attempt to add to

domestlc systems some special provisions dlstlnct from their

»exlstlng law and appllcable only to such banKruntcles as are

withln the scope of the convention. It is consldered that this

‘_course w1ll only lead to confusion.

The/.
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"*:4 | The apprbach which this Committee talke in principle to the

proposed Convention is accordingly this: it welcomes the 'attempt

to acbleve a unanlmltv upon rules for reclprocal recognltlcn and

enforcement of judgments in accordance w:.th Article 220, it -
g |l recognises the desirability of achieving a unification of bankrupicy :

law throughout the Community but it is strongly of the view that thig

cannot be undertsken in a piecemeal manner nor in any short space of |

[STS
Ji

time, that any attempt to compromise bhetween the extremes of a

complete u.nlflr*atlon of the domestlc law of gll member otates on .
@ the one hand and the agreement of all member states to give full

Arécognition to the present, domestic law of each state including its

domestic rules of jurisdiction on the other hand will only add

complexity and expense to the administration of bankruptcy poceedings

TITLE T

SCOPE OF THE CONVENTION AND. GENERAL PROVISIONS

Article 1 (1) and (2)

. i
The problem of determining what proceedings under Scottish law

should or should not fall within ths convention illustrates the

practical difficulties which can arise by attempting s‘ome‘ unificatiof

without a complete unifisd domestic law. Judicial sequestration

and winding-up by the Court would be within the secope, but sxtra

judicial proceedings are evidently excluded.- Thus notour bankruptey.

could occur without sequestration and leave its effect on preference?
and diligences w1thout belng touched by tneConventlon. But - if a

judicial sequestration was to follow the proceedings could under the

Convention be'téken_ in another country and with a different effect . .
% on preferences and diligences. It is possible that similar dié—-

. | ruption couid occur when jﬁdicial prbceedings are started in a 'case-
l g where a.rec_eiver hals been appoin’_ced s.nd has been. administering ¥:)
P company'é asseté or'. where a voiuntary winding-up is 'I:urné& into a
winding-up by the Gourt.

' This/ | | ‘ | |
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, LCourt and w1nd1ng-up under supervision. But this Wlll result in a;

 recourse to the Court (e.g. under sectlon-ZuS of the Companies

~admit the seqguestration in bankruptcy of an unincorporated assce-

W)

This Committee do not see that the Convention in its present
fbrm can be'readily_exténded to covér'extra—judicial bankrupteies
or dissolutions and feel that its application to Scotland would

requlre to be llm1tpd to judicial sequestratlon, wlpdlng-ub by the

con51derable ‘degree of practloal dlfflculty in %he co-existence
of different prov131ons applicable to +he different classes of
case and of practlcal confusion where proceedlngs in the extra~-

Judicial Cdtegory are converted in judicial proceedlngs or 1nvolveh

Act 1948).

The pérticuiar case of a deceésea debtor also reguires
consideration. Provided-thﬁt there is agreement betﬁeen the
member.couﬁtries that thé_jurisdiction in the matter of administra-
tioﬁ of a deceased!s estate is the same as that applicable'in
bankfuptcy we feel that the case §f the deceased bankrupt'should
fall under the'Conveﬁtion. But if there is no such agreement

then the case should not be included.
Article 1(3)°

S

As regards the persons who may be subjéct to bankruptey

proceedings for the purpose of the Convention Scottish law doés noi

iation and such bodies should not fall within the scope of the |
Convention. Wg'feel that the'Convention should state explicitly
to which persons it is intended to apply. The problem here sgain

illustrates the difficulty of a premature attempt at unificabion.

Without a wnified law of pefsons it is the 1é85 easy to‘coﬁceiﬁe a
wnified all émbracing law of bankruptcyf We suggest that it'méy~
be desirable to limit at least at the outset the categofies éf
persoﬁs td which the Convéntion is to be applicabié;, And we_refer

in this connection to our comments on Article 3. Certain ”?

"_ undertakings are excluded from the scope cf the‘Convantion in .

respect only of procéedings opened in particﬁlar contracting states

but not of praéeedings opened in other states (Title I Article 3

~ Protocol/
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- for special cases in relation to separate states seems to us

Article 2

- ease of a private individual who is not engaged in trade or

" adminisgter his main interests elsewhere than at his only or .

(5)
?rotoéol-Aryicle II). The acceptance of different rules

tq give rise to an undesirable complication and wersuggest that
if cerbain kinds of organisation are to be excluded from fhé'.
Convention this should be done cn the.terms that fhey ghould: be

completely excluded_whefever proceedings are opened.

The provisiqns'of Article 2 of Title I whereby oﬁe bankm
ruptcy procesding excludes any‘others in-other stetes is |
considered in relation to Jurisdictioﬁ; |
| | TITLE IT

 JURISDICTION -
SECTION I - GENERAL PROVISIONS

Article 3

This Article;is'of fundamental importance introducing as
the test of excluéive jurigdiction iﬁ bankruptey matters the
situation of the icentre of administration" of the debtor.
"Centre of administration” is defined‘as meaning "the place

where the debtor usually administers his main interests". In the :

commerce;:if geems highly improbable that he would usually

principal place of residence which could be more appropriately

regarded as the basis of jurisdiction. The case of an individualf

or company engaged in trade or commerce is, however, much ncre ;
important for present purposes. If the "centre of administration®

- happens to coiﬁcide with the centre of business activity, no
_ problem arises. But the point of the proposed new test is that ,

"in the case where %there is no such coincidence, the centre of

administration is selected as the Yasis of excluéive jurisdietion

in/ . | . I . N
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in bankruptcy.in-preferencs to the centre Df'bnsiness'activity.:';

It is “thought that ths dasadvantagos of thls.greatly outweagh
the advantages. In the first place +the centre nl.admlnlstraulof

may be difficult of ascertainment by'pérsonS'who do not have‘theff

7 1nt1mate knowleage Ppossessed by ths debtor hlmself regardlng thp:

~administration of.hls affalrs. In the smecond placs, the ecsntre

of business activity'is likely to be the place'whers ths bulk

'of his flyed assets and 8 substantlal'part of hlS moveable

'assets are 51tuated, and indeed the“e may be no assets of

significance situated at the centre of admlnlstratlon (though

-records are 11kslv to be kept there) Further, ths probablllty

is that a1l or most of the credltors will be r831dent or

_carrying on business in the country where the centre of business i

actlvlty is 81tuated. They will have'dealt with the debtor on

'the basis of what is apparent to'them, ha&ing no reason to know
or anticipate that his centre of administration may be located

in some other country. They may have relied upen the law. of *he

country where the centre of business activity is located as

- giving them valid rights of sSecurity or preferences. It is

considered damaglng and 1nequ1table that such persons, in the

event of bankruptecy, should suddenly discover that the nature |
and validity of the‘r rights is to be subgected to laws of a
dlfierent country, of which they are 1gnorant, “and to th |
decision of a court of whose procedareS'they know nothlng_and in.é

which_they_may not have confidonce. In addition, a creditor can i

" present an appllcatlon for a bankruptcy order only on the ba51s
of facvs known to him, Thn facts establlshlng the proposed new
- test may be known only to the debtor and hls advisers. It is

thought/



'have little means of verifying. If the denial of jurisdiction

with consequent'hardship. There is the further consideration

that inquiry into the metter of jufisdiction_may involve

- already mentioned may agaiﬁ follow. Assuming the presumption to

“bankruptey and ths law governing the incorporation of the debtor

-‘could lead to very serious difficulties.

(7)

thought undesirabierthat a creditor should be présented with-

a denial of jurisdiction based upon such facts, which he may ‘ j

is established,'ﬁhe creditor may be found liable In expenses

considerable passage of time, and delay in Situatigﬁ§-where in
the interests of creditors a speedy appointment of';ltrustee or
liguidator is:highly.expedient. The opportunity for daliberatelgf
dilatory taétics on the debtor's part would apﬁear.to be o
congiderable. . | -

This Committee consideré it preferable that the test of
jurisdiction shéﬁld be based.on facts which are public or réadily:
ascertainable,'father than on facts which are essentially privata.
and subjective. In the cése of concerns which. have é registered
office, that office is prestmed, by Article 3(2), to be the

centre of administration until the contrary is provéd. . The

situation of the registered office is an objective fact, but the ?

door is left open to the debtor to make ocut, on the basis of

circumstances which may be known only to himself, that he usualljﬂ

administers his main interests at a place in some other con-

tracting state, in which event the undesirable consequenéés

have been rebutted,-the gituation will arise in which & liguidatc
. S | : i
is faced with the problem of winding up a conecern incorporated ;

under the 1&ws*of some country other than his own. The inter-

gction and'possible conflict between the law governing the

Lord Kilbrandon's Committee on the European Judgments

Convention, in paragraph 100, recommended that "for purposes @
¥ o 3

validity, nullity and dissolution, the forensgic domicile of a
corporatien or other association should be regarded as being

exolusively/
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."(a)' in the case of company incorporated under the Companies

Lets, in the terri*ory-where it was incorporated and

{(b) in the case of any other corporatlon or a55001at¢on, at
the place where it has its ngle pﬁlnplpa] place of business
or other essential acfivity as the case may be (not more than '

one such place being possible for this purpose)".

It is thought desirable that the test of 3urlsd¢ctlon for

purpoeeq of the bankruptcy of a registered cowpan" op an

association should be. the same as that for the purposes of

validity, nullity or dlsgolutlon. However, paragraphs 103 and |}

106 of the Report of Lord Kllbrandon's COmmlttee indicate t at

fprincipal place of business" is intended tQ 1nvolve an elemeht-

of central management and control. Thus the idea underlying
“single principal place of-businesé"—seems basically the same
ss that involved in "eentre of administration"-in_the'Bank—_
rupfcy Convention, and to'givé fise to similar problems £o
thoserdiscuSSed above.

It may be that the best course, for the time being at
least, would be to econfine thé applicationAof Afticle'3 of the

Convention to companiss and associations which have a.

OfflcP the sole ‘and final test of Jurlsdlctlon, 1nstead of
being merely the subject of a rebuttable presumption. Th}o
test has the advantage of certalnty and objectivity.
Cons;aeratlon should be given to the a931?ab111ty fow
thls purpose of prov1d1ng by the Convention for -the intro-
duction in all Contracu1ng Sthtes of leglslatlon requlrlng all
persons, flrms or associations carrylng cn any prade, commercé

or other essentisl activity in one or more to have a registerec

- office in one of the'Contracting"States.

Ir/ L ' | | P
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 registered office, and to make the gsituation of such registered{
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bankruptey proceedings, and in Italy small traders are

- Article L

term “establishment" is rebtained it w111 be doubtful “hether or

not the Scottish Court retains Jurwsdlctlon to declave a debtov'

T A S A B e Vo i

(9)

If the present provisions of Article 3 are to stand a
further pessibility déserving cbnsideration is that &1l concerns
angaged in 1nternau10na1 dealings should be requlred to raglstar ?
their "centre of administration” and to state the 31tuatloq of
it on all letters,‘lnv01ces or other communlcatlons.

In general, thefe'seems much to be-said‘for leavin prlva+e
individuals. not engeged in trade or commerce entlrely out51dn
the scope of Article 3 of the Convention, parulcularly as in

some member states non-traders are not in any event liable to

similérly exempt . The ﬁractical disadvantages of such an
exclusion are unliksly to be significant and the theorstical
desirability of haviﬁg the widest scopes for the concépt of unity
of bénkruptcy‘is not'considere@ to be bf importance in this

respect.

It is considered preferable that the term "establishment"
should be rejected and that the fact of residence of carrying

on business in g Contracting'State should be the ground of

Jurisdiction. This basis of jﬁrisdiction ig familier in
Scotland (and it is believed in England aiso) and has been ;
operated successfully for many many years. If the use of the

' .
word Mestablishment! is 1ntended to introduce a new and ulfferert

conception, 1t is con31dered und931rable g8 likely to give rise f
to_uncertalnuy as to its meaning. If it is not intended to %
introduce any new ahdidifferent coﬁception there'séems no point
in departing from familiar language. |

Article §

' This Article is considered ;nobgectlonable, though if the

bankrupt in any casge other tban that where the debtor hss within

one year of the appllcatlon to the.Couna had a dwelling.house or

place of business in Scetland.

Ariiels/ | o L e
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Article 6

If the test of "centre of administration" is to be
retained this Article is considered tc be reascnable, except

that it is suggested that a period of one year rather than six' 

‘months should be adopted for the retention of jurisdiction in-

the Contracting State where the centre of administraticn was
originélly situated. |
Article 7

Presumably it is.inteﬁded that the Court of the Contracting
Stéte where the centre of administration was previously situated
should retain exclusive jurisdiction in the situation envisaged,
This should be clarified. The same comment as is made in
relation to Article 6 applies to this Article. |
Article 8

This Article seems reasonable (éubject to the ssme comment
regarding the period for retention of jurisdiction) where the
establishment is transferred to anﬁther Contracting State.
Where the transfer has been tec a non—Contracting State it seems
that Article 5 would apply. It may be of course that the effec
of Articles 6 and 7 would be to limit the application:bf
Article 5 in éuch.a situation. That is considered undesirable.

1 : ‘
The intention of Article 8 in this respect should be clarified.

SEQTION - IT =~ SPECIAL PROVISIONS

Article 9

The presence of this Article is presumably dictated by

‘political considerations in the Contracting Staﬁes where non-

traders or small traders are not 1iable:to be declared banikrupt.
The practical conéequénces seen to.requife fu:ther.coﬁsideration
Presumably in the Contracting State in which éhe debtor cannol

be declared bankrupt his creditors (from everyﬁheré3'will be in*

7
a/
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e. position to have recourse to‘any of the debtor's assets
situeted there on a "first-comé, first SBrved“ basis. If that

were to happen some provision would be required to sort out

‘the nature and extent of such a crea:tor‘s claim in another

Gontraotlng otate where the debtor ba& been deolared baﬁkrupt.
Article 10

The prinoiple underlying this Afticle is‘cohsidered
acoeptable. It is, howeter, possible to envisage cases Where
difficulties coﬂld_ar@se ﬁnder cireums tances not spparently
covefed by Article 15 (relating to ooof“ict of jurisdiction).
For example, two Tirms esach hav1ng its centre of admlnlstratloo
in a ﬂlffnrent Contractlng State might have & common partner

having his own personal centre of administration 1n_a third

Contracting State. EBach of the two Firms would be liable to

bankruptey rrocesdings in a séparate Contraotihg State. If:
svticle 15(2) applies to this situation so that jurisdiction
over the common partnsr exists only in the Contraoting-State
where the proceedings against ome of the firms Wéfe earlier
instituted (which is not altogether clear), it is unoertain'what
wonld be the position, és regards claims on the assets_of the
common partner,'of_creditoré of the other firm in the other

bankruptcy proceedings.

-~

. Artiecles 11

This Article desls with a situation which, as regards the

law of obligations, has nothing to do with the matter of joint

“and seversl lisbility and it introduces a concept alien to the

law of Scotland. 1t appsars to7bo contemplated that the perso

mentioned in Article 1 of Annex 1 may bs deciared bankrﬁpt

_ notwithstanding that they are pérfectly'solvéht'and'fully capab

of paying any sums duo by thenm to the ccmpany etc. whose tanK~'

ruptey is to 1nvolve,thelr OWIle Under the 1aw of Scotland the

company/
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company etc. under various brenches of the law of obligations,

would have a walid claim against eny person.mentioned in

Artlcle 1{(1) of Annex 1 who eould be proved to have done any of

the acts there described. The amount of the e¢laim would: be'
quantlfled according to recognlsed ﬂrin01p¢es of 1aw and When_
recovered ‘would be available to credltors of the company etc.

Of course 1f the individual concerned were unable to meet the

“elaim in full owing to deficiency of assets, he would be liable

‘ to be rendered banﬁ“upt. Thls is considered to be satlsfqetory

state of affairs and one whlch enables the rights and llabllltlr

of persons concerned to be clearly ascertained accordlng to 1aw.

The principle of Article 11, as read w1th Art1c19 1 of Annex 1,

is not con31aered to be satlsfactorv. In the flrst place it

could have the effect of rendering benkrupt a person. vho is

ready, willing ‘and able to-meet all claims made against him.

Tn the second place; no prov131on is made as to prlnclples of

law under which the‘person in questlon is to be made 11able. .

-Article 1(3) of Annex 1 the Court is to deﬁermine for what

part or amount of the assets of the company etc; the'person

in question is to be liable. " S0 far as the text _indicates,-

this might be determined on a pﬁrely-arbitrary or disereticnary

basis. | o o N
It would at 1east surely be preferable that the Court

should Qetermlne,.not for what paru or amount of the debts

of the.company etc. the person should be liable, bub what

sums ‘he should be licble to pay to the llquldator for 1nclu31oz

in the assets of the company available for its cred*tors. n
fhe position of personal credltors of the pereon in |

questlon glso reguires con51deratlon, in the event thet he 1s

in fget insolvent. "It is not clear whether they are to have

the advantage of any securltles or preferenees, or whet er,

in so far as they are unsecured creditors, tnelr claims are

to rank equally with those of tne debtors of the uomneny etc¢

on whether they can have reeourse only to what is left after

' . any/
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any judgment under Article 1(3) of Annex 1 has been

- msgtisfied.

For these reasons this Article is not considered

acceptable in its present form.

- Article 12

The general principile of this Article is considered accept-
able, but it would be'preferable if Article 2 of Annex 1 were
confined to the case where a perscn has been ordered to

compensate the company etc.

Article 13

Presumably Article 13(1) covers only exceptions fd.the
generality of Articleé 1 and 2 of Annex 1, éince it is under-
stood that the generality of the latter is required to be
adopted in each Contracting State¢ The desirability of such
exceptions is a polltlcal mat+er, but accepting that 1t eylsts;
the provisions of Artlcle 13(1) are unobjectionabls.

Article 13(2) is considered acceptable. |

Article 1L

This is considered to be sound and useful provision.

SECTION ITII - CONFLICTS OF JURISDICTION .

- Article 15

-

Paragraph 1 of this Article necesserily involves that a
court which proposes to declare that it has no jurisdiction or
té stay proceedings should have carried out.an invéséigation
not only into the“grounds upon ﬁhich it is itself cléimed to
have juriSdicﬁibn; but also, in some cases into the possible
grounds of jufisdiction in the couft of:another Cohtrécting-
State. Thers may be dispute as to the State in which the‘

“sentre of administration" is situated, or as to whether what

is said to be the "centre of admlnlstratlon in anOuher

Contracting State is merely an establishméht. The resolution

Of/ oo - J -. ""."":_f'.'_.'.'T".'._".__"_.'.'_'.""'f:"_'_""A
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L of such dispute might be a very difficult and complicated'

E ' matter even where it is tried: inter partes and it is considered

that it nlght be qulte 1mp0551ble in cases where “the debtor
does not appear to challenge gurisdiction ‘and the court has
to consider whether or not to disclaim jurisdiction or stay

ﬁroceedings_gg proprio motu. The couris of Scotland are

accustomed to the adversary procedure and do not have available
means of conducting any elaborate investigations at their own

haﬁd. The practicable difficulties in the way of operating this}

provision successfully are considered to be extremely serious
and it is very dubious whether it could be achieved.

Paragfaph 2 does not pfesent such problems since in cases -
of concurrent jurisdiction it Should be capable of ready
verifiéation‘whether or not proceedings had already been opened

before the court of another Contraciing State.

Article 16

The same prpblemS‘as described above initelation to |
Article 15(1) appear to exist iq relation to the fivst paragraph |
of this Article.

As regerds paragraph 2 this appears to 1eave open the

possibility that the court of "the other Contracting State“

may have to disclaim Jurlsd;ctlon simply on the ground that the
‘facts before it do not establish any basis of jurisdiction. It_?
may be, however, that this would not in practice present a

* serious problem, since it may not be possible for a’'debtor to

establish that the courts of a particular Contracting State do

not have juriSdiction without at theﬂéame time necessarily .

establishing that a court which has disclaimed jurisdiction

does in fact have it.

5 = ' BECTION IV - ACTIONS ARISING FROM THE BANKRUPTCY
mn ‘1 Article 17 |
(1) Tt is considered undesirable that this provision should

iniriy ""'.\’ﬂ
Bl

gxtend to immoveable property. The resclution of problems

.+
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-concerned with title to such property'GOﬁldTPrQSent'great
'_{difficulty to a:foreign court. -It-is perhaps worth considering

“Wwhether some provision might be made ‘enabling the court of the

tbankruptcyito;obtainithelopinionféf?ﬁhefcbﬁft'of'the'situs under
-an encactment 51m11ar -to ‘the Fore¢gn Law Ascertainment Act 1861.

(2) .As.negards_1mmoveable.property,-31m1¢ar~conslderatlons,as

':mentionad:in:rél@tiﬁnltofpéﬁégfiph (1) ‘dpply ‘to ‘this psragraph.

(3) It is :considered undesirable ‘thst ‘dcts ‘done by a debtor
which 'are mot vulneérable under1theﬁbankruptdy¥£aw-SHould'be
Lliable'to.befsetﬁasideuby'viftUB3of:this‘ﬁafaéfaph.r
(L) This paragraph is ‘considered unobjectictnable ‘in pr1n01ple.

{5) .Thls,paragraph ‘also is cons1dered unob jectionable in

principle.

" {6) Tt is considered undesirable that this paragraph should be -

accepted so long as ‘there is ho uniformity of domestic - law
regarding the conditions under which claims against the spouse o
the bankrupt may be valid. It could bs productive of much

ineguity and hardship ifr t?ahSabtibhb, good ﬁhdef & pardicular

 system of domestic law were to be 1nvalldated as a result of tne

appllcatlon of a foreign bankruptey law.

(7) The principle of this pavagraph is éonsidéred to be accept-
kble although, as mentioned in paragﬁéph 3;26 of the C0nsuitatkm
Paper, it might be bette;‘expressed;

(8) fhis paragraph concedses in thé céase of ééf%&iﬁ eiceptcd.

dobts, that the courts "hormally haviﬁg'jﬁfié&iétiéq" should

- determine the amount of siiéh débts and the éxtént of any prefer-

ence. It‘is'thought desirable that this ¢onceéssion should 8lso

' be extended to the case of all Fights of preference and security

as to which Ey Articles U1 and I3 the lex situs of the relévané
assets is to be apéliéd. |
(9) This paragraph is considered uﬁobjeCﬁiOhébie.

The omissions from this Article mentioned in paragraph 5.30
af the Consultative Paper are considsred apnroprlate. This

Commlttee does not cons Lder that there are any other matters

which should be included.
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Article 18

S It is proposed that the Court havlno gurlsdlctlon in accordu
ance with the Convention shall determlne the requlrements for the
openlng of a bankruptcy. This sesems acceptable 1f there is no

substantial difference beiween the domestic laws of the member

-stgtes.upon'the grounds for sequestration and provided that

different rules of law Qn_procedure do not have thetresulﬁ that
the rights of creditors are materiélly affected. But wheré there
are differences the provision for an\exclUsive jurisdiction for the
Courts of the member state where the debtor's centre of |
administration is situated can have inequitable results; for
exsnmple where”a-company regisfered and operating in Sgotland can
be wound up by the chttish Court on a ground recognised in
Scotland, whiéh if the company was registered in Gefmany but was
operating in Scotland, liquidation might be avoided becsuse the

ground in question is not recognised in German bankruptey law. |

‘Qeottish law provides specific requirements for a sequestration

petition {section 11 of the Bankruptey (Scotland) Act 1913)

and for a winding up petition (section-222 of the.Companies Act'
1948). Ve believé that there may well be substantial differences
between these requirements and those to be found in the domestic
law of other membef states. If this is the case then we consider

that the Convention could have inequitable effects in its operation

but the cause of this is net in the rale that the Court of the

_bankruptcy should apply its own law but in the rule that the

Court'of the centrs of administration of the debtorris to have

‘exclusive Jjurisdiction.

Article 19

A similer criticism falls fo be made in relation to the
general rule set out in this article wberebj the procedure end

the effects of the bankruptcv are to be governecd by the law of the

f qtate in whlch the bankruptcy has been-openea. Again the core of -

: the criticism lies in the provision on jurisdiction.

But in addltlon to that point this Committee find the
failure to achieve a unification at the least unsatisfactory.
T d
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In relation to the conditions oualifying for bankruptcy special

‘ ecognlulon is made of cases of small tragers (Article 9) and

_certaln legal persons (Artlole 13) to meet the prov151ors of

particular domestic systems. Again, the general rule on the Law

'governing the effects of the bankrupﬁcy‘is subject to an extehsive

list of particular provisions which may or may not accord w1th that §

law. It is the klnd of partlal supersession of domestlo law whloh
we feel will give rise %o confusion ard oractloal dlfflovltJ.

These exceptions are contained in Tltle iv.

PITLE IV

' GENERALTEFFECTS OF MHE BANKRUPICY

'SECTION 1 — EFFECTS OF THE BANKRUPTCY
. INDEORNDANT LY O ADYmRT LosliuiT

Article 20

The effect of this Article is to dispossess the Debtor of
the administration and disposition of his property. This provision
is more appropriate to the Bankruptecy of individuals rather than

to the 1liguidation of companies. In Scotland the property of

the bankrupt wherever 51tuatea is vestea in tne Trustee by virtue

" of his Act and Vierrant (Section 97 of the BankruptoJ (Scotland) Act

1913) whereas the property of a company vests in the liguidator
only if he applies to the Court for a Vesting Order (Section 244
of the Companies Act 1948). This Commitiee agrees with the

Advisory Committee that this Article reguires re—-consideration.

Lrticle 21 S ' ; . .

It is provided by Article 21_(1)_that ih Contréotiﬁg States.
other than ¥het in which thé:Bankrﬁthy'has been commenced, the
Bankruotcy Order shall preclude any Credluors commencing actions
agalnst the Bankrupt. This provision is however quall¢1ed by the
remalnlng paragraphs of the Artlole. This Committee shares the

view of the Adv1bory oommlttee that the underly1n5 policy of tﬁe

Artlole wiil be 1molemented more satisfactorily by allowing a

Community Bankruotoy to invalidate ucn measures retroqpeotlvelgn

" Artbicle 22

Arsicle/
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Article 22 provides thiat, independent of advertisement,

the Bankruptcy will operate to stay enforcement measures already
commenced agalnst the Debtor in accordance w1th the Taw of the

Contractlng State in which fthose messures were commenced, as if

the Bankruptcy had,been.opened in that State. This provision

gseems to confiict with Article 26 which deals with the effects of’

the Bankruptey as aninst'Thivd Parties. The Advisory Committee

_qulte properly say that it is not easy tc see how, 1rreepect1ve
of whether a Conmmity Bankruptcy has been brougnt o The notice
of the Creditor by advertlsemenu or other means, it can as a

-practical matter operate to stay measures of enforcement. The

Advisory Committee's suggestion that provision shcould be made for
cutting down measures of enforcement against the Bankrupt‘e* |

property effected within a specified period before the date of

the Bankruptcy should be pureued;

I+ appears that the Scottish'clearing Banlkers are concerned

| that they will have dlfflcultles in 1dent1;y1nc their own custome“s_

in +the Official Journal of the Furopean Communltlee and tnat the

Veffective-date should be the Fifteenth day following =dvertisement.i

The Committee does not share this view. Bach of the Scottish

Banks has a eomputer and a’prdgremme'could be arrenged wheredy

all names of new Bankrupts extracted from the Journal could be

OO

fed in and the computer would do a search and issue a print-out

—

within a relatively short period of time.

Artlcle 22

Article 23 would appear to be limited to Creditors in States

i e et e

o . ' ether than that in which the Bankruptcy has commenced. This
Committee consider that the terms of this Article are not S %

unreasonabie. - : o o : : §

Article 24

The Advisory Committee have reviewed the terms of.this Article
J _

at Paragranhe 4,5 to 4.8 of the Cohsvltetive Paper. They consider

2

that the intended scone of the Artlcle w11¢ *eou1re e1a01datlon

One/-

7
ARTIENE
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One consbruction ﬁhich_occurs %o this Committee is that where the
Bankrupt has neither hie centre of administration, his domicile nor
his residence in the State in which the Bankruptcy has been opened
but has one of thesce in another Gontracting State,'aﬁy-application
to have the Rank rupucy Ordecr set aside must be made w1tn1n 31 sy
S50 far as Scotland ie concerned this Article is unnecessar; and
unduly restrictive. Sections 30 and 31 of the Benkruptcy (Scotlaxmal
Act-1913 deal admirably with euch-appllcatlons. T™is Commitiee

consider that the terms of this Article require re-consideraticn.

SECTION TI.— ADVERTISEIENT

Under the existing Scottish scheme of bankruptcy law the

statutory notice of the award of sequestration appears in the

" Edinburgh aad London Gazettes. A1l other notices appear

exclusively in the Edinburgh Gazette. Where & company is being
wound up by the Court the apnroprlate nbtices usually_appeer in
the dlnbuxgn Gazette end 1n _t "least one local newspaper
Vcirculatlng in the district where the registered office or princina
nlece of business of the comnany is situated. In the case ef

the first meeting of credltoxs in a Creditors Voluntary Liguidation
the notice of such meeting muet, by virtue of Section 293 (2)

of the Companies Act 1948-appeer once in the Edinburgh Gazette and
once at 1eaet in two local newspapers circulating in the district
where the registered office or pr1n01nﬂl place of bueinese bf.the
company is situated. In relation to third parties the date of
commencemenﬁ of the sequestration is the date of the first
deliverance; that of = winding up by the Court is the date of

the presentation of the Petition to the Petitioﬁ Department of

the Court of Secelon.(not the date of the Ilret‘Interloeutor);

that of a Credltore Voluntarj ‘Winding Up is the: date of the

meeting of Creditors at which the appropriate resolution to wind

up is passed.

Article 25

- Article/
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.Artiole 25 prescribes additional rules Tor adverfising.
The Advisory Committee fs concern that advertisements in the
Off101a1 Journsl may not bring the fact of the banﬁruobcy to the
notice of 1pternsted per&ons is well FTounded {Paragraph 4. 12 of the
Consultative Paver).. It may be that Article 25 (2 should he
amgnded to require the Liguidator to sdvertise the bankruptcy

judgment in the 0fficial Gazettes of those Contracting States.

where the bankrunt has either (a) assets situate or (b) been

in contractual relatlonshln w1tn ﬁhlrd partleu. However, With

a view to reducing costu; the flrst advertleemenu might well
provide that all future-advartlsemenrs relatlng to the bamkruptcy

| should be published in the Official Journal alone. This suzgestion

is founded upon the example set by Schedule B of the Bankruptey

-(Scotland) Act 1913,

If the principle of uﬂ:tj 01 bankruptcy is to be preserved

then the question of logistics should be 1gnored. The Advisory

Committee's concern in this respect me; be minimised by the
_ P K]

adoption of the foregoing suggestion that there should be n"first

advertisement™ in the Official Journal and Official Gazettes and

thereafter in the Official Journal alone..

Article 26

This Article deals with the effects of the bankruptcy as

-

against third parties and is commented upon elsewhere in this

- Paper. . (Articles 22 and 27).

Article 27

Tt is vnderstood that because the 1egleat10nq of the
Contractinb States differ considerably on ouestlons such as noting

the bankruptey or noting a general prohlblulon (agaln t diswposing

- of pronerty) in public registers vhere ﬁroperty rlghub are

reg utefpa it was agreed that, rather bh@r atterot 4o vary the

legislations in this matter, it would be better if thellav of the

Contracting/
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Contracting State where "registered” property is situate should

apply to the noting of the bankrupbey upon the regisﬁer'and the

consequences of any failure to make such notation,

This Committee is concerned that a Liguidator may be unaware
of the existence of assets situate in another Contracting State

and may not take steps To note the bankruptey judgement in the

Property Register’in that State within the prescribed period.

‘The result of the Lﬂqu¢dat0f's fallure mzy well be nregudlnlal

4o the general body of Creditors. It is conceivable that a

bonz fide purchaser may acquire a good +itle after bankruptc
R ASAES q 'pLey

yet such a result would appear to conflict with Artiéle 26 (1)

. which nuliifies all acts done after the expiry of eight days

therefore submitﬁed by this Commitiee thatu Ayticle 27 ‘should be

E ‘ ' following the advertisement in the Official Journal, It :is
% deleted, Vhilst the National Law should continue for domestic

bankruptcies, a Iiguidator in arBankrupﬁcy commenced elsewhere

should be entvitled to found on the terms of Article 26. -

1k - SECTION III — POYERS AND PUNCTTONS
| OF AUTHORITINS ADMINISTERING THE
§ : | BANKRUPTCY |

Article 28

This Article prescribes the powers of a Liquidator. In

particular Article 28 (3) permits the ILiquidator to have himself

assisted for zcts to be accomplished abroad by one or more

cO—liquidators‘chosen from persons who practice as -such in the

country concerned or the ILiguidator can delegate certain of his

. . powers in so far as uhe law of the State in which the ban?runtcy

has been ovened permits. There can be'no doubt that this

provision will be of considerable a551st°nc to g Liguidator

in fulfilling his duties abroad, It shoula epable him to

-over—comé problems which Would understandably arise from his

11m1tea knorled e of the leg gal systema of other Contracting State

Article 29

_The/
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The breadth of Artlcle 29 causes the Adv1sory Comnittee
some concern.. In brle Lhc Postal Authovltles of Contructlnb
States other than that in Whlch the bankruptcy has been

commenced can be required by the juge~commissaire or if none

by the Court which has openéd the bankruptcy to redirect the
bankrupt's.mail to the Liquidator. Such an Order would be

made by the juge;commissaifé or by the Court only on the
application of the Liquidator. A time limit may be imposed
(Article 29‘(2)_}. Thé Advisory Committee feel that any power
of re-direction should be vested in-the Coufté éf the State where
the bankrupt is resident end thet a time limit should be
imposed., This Commitfee respectiully disaérees. It is.admitfed
that the re-direction of mail might cause some delay in deliver
to the bankrunt.: Agalnsﬁ this it can be argued that the
Liguidator by applying to the ”ourt making the bankruptcy Judgnmek
will avoid the costs of an ap@lication elsewhere snd consequently

the costs of the winding up should be reduced. There is no doubt

that the Scottish procedure to which the Advisory Committee meke

considerable merit., On the other hand ‘it would be exiremely
costly to the Liguidator if he ﬁad to appear or be represented
before a Judge of znother State for each opening of the mail.
This Committee agree that a time limit Should_be imposed.

Article 30

Under tﬁe existing Scottish séheme of bankruptcy law, %0
entitle a creditor to ﬁote or drew a dividend, he is bound to -
produce an oath andAthe account and vouchers necessary to prove'
the debt referfed to in such oath (Section 45 of the Bankruptey
(Scotland) Act 1913). Insriking contrast Article 30 enables
creditors living in othef Contracting Statés_toglodge their .
clains by writing infofmally to the authcfities-of the Stete in
which the bankruptcy has been 0peneci° The cleim doeé not reguire
F

to be in the language of the State of the bankruptcy; the

“authorities™/
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“authorities" in that State will.bear'fhe cost of translationa
It is understood that the "authorities" in this country are
likely to be the Trustee in Bankruptcy, the Liquidator or the

Official Receiver. Accordingly the costs of translation will

- fall to be borne by the Bankrupt Estate. The claim regquires

to state the amount of the debt, whether or- not the débt_is
preferential or secured and shall be accompanied by a cocpy of
such supporting documeﬁﬁs as exists; the authority may require
production of document of title or a certified true copy thereof,

Credltors residing in other Contracting States are enfitled to

dispute claims in a 51m11ar fashion. (Article 30(2}). This

' Committee considers that all claims should be submitted by

Affidavit sworn befdre'anagistrate or_Notary Public and not by
ordinary letter. There is no reason why a standard form of
claim should not be devised. |

Article 31

Under this Artlcle, the quuldator is unable to continue
ths business without the authority of the competent authorlty
in the State where the bankruptcy has been opened. The
Convention does not aDPEdr to cover a Creditors' Voluntary
Winding Up and amenﬂmenis thbreto w111 be necessary to include
this form of bankruptcy.

Article 32,

The Liguidator is authorised to take protective measures
and effect'sﬁch disposals of the assets of thefbaﬁkruptcy
estate as are withiﬁ the scope of his powers., Whilst the form
of the realisation is determinéd by the law of the State of the
Bankruptcy its execution is regulated by the-laﬁ of the situation
of the assets. Whilst Article 32(3) enables a Debtor, a
Greditor or a Third Party to meke an apnllcaﬁlon to the local
Court for an order sisting executlon to enable that party to
appiy to the Court of the Staue where *the BankruptsJ has been

opened for = determination of any objecfjon.wt should be borne

o)

in mind that he will be put to additional expenses in pursuing

his_ complaint in another State, This Commnittee feel that this

provis ion/
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' pr0v151on should be reconsidered.

STOTPTON TV - EPFECTS OF THE BANKRUPTCY
ON_THE TOTATE OF THa DBEBTOR

“Article 33

This Article provides that a_Community Bankruptcy is to take !

-feffeot with reSDect to the whole of the debtorts assets situated

~in the Contract ing States. The Advisory Committee at'Paragraph—

4. 18 of the Consultative Paper feel that it is not clear whether
the reference merely'to the debtor's assets in the'Contracting
States is 1niended to pregudlce the present law of Member States

in so far as, like those,of the United Kingdom, they pr0v1de

‘that bankruptey vests in the trustee the bankrupt's property

wherever situzted. This Committee does'not consider that this

is the 1ntent10n because Article 41 provides that for the

' purposes of the dlstrlbutlon of the proceeds of the realisation

‘of the assets and the ranking of claims. the proceeds of assets
recovered in a non—eontractlng State sha]l be aggregated wzth
those situated in the_State where the bankruptcy has been
opened. |

Pavagraph 2 of Article 33 excludes aqsets acquired by the
debtor subsequent to the commencement of the bankruptcy where
the law of the State in which the bankruptey has been opened
so provides. The Scottish prov181on eleting to acguirenda
are fair in that they allow the bankrupt to retain bedding,
clothing, tools of trade and earnings S0 far as required for
his support etc. This Committee considers that a person
re51dent in this country but made bankrupt in another should,
in relation to acquirenda, be no worse off than if he had been
made bankrupt here.
Article 34

AL Tirst sight‘Article 34(1)of the CoﬁVention would appear
to be 1napp11 able in the Law of ScotLand This-Committee
cannot corceive of a 51uuatlon wherebj the Law of Scotlnad
presumes that the prOperty of the 5pouse has been a0qu1red with

TR T T V2 T
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rthe funds of the bankrupt. ThE‘Advisory-Cdmmiitoe however feel |

ithat the mixing of the w1fe s assets with those of the husband

may fall within thlsrcategory. Thls Committee respect?ully

| disagrees with this view. Tt is understood that in some

Contracting States the law provides that prbperty acquired by.
a bankrupt's wife since the date of the marriage for wvaluable
_consideration is presumed to have been acquired by her with the

bavkrupt's money and consequently is inciuvded in the barkrupt's

assets. & situation could arise where a Scobtsman resident in
this country has made gifts of money to his wife over many years

and with which his wife has purchased shares.. After a number

of years the husband-decides to set himself up in business

opefating from say Belgium. Although'SPending say two days .
,j ' per week in'Belgium_conducting'the busineés he continues %o
ER B reside in Scotland. Under the Convention he could be made

bankrupt in Belgium and Belgian Law would apply. His wife's

investments acquired with the money provided by way of gift

would fell inbo the bankrupt's estate. This would not happen

in Scotland. Only those gifts made at a time of insolvency

1 would be reduced as gratuitous alienations. This Committee

 consider that representations shéuld'be made with a view to

excluding glfIS made at =z time of solvency.

9 E Similar consideration apply to Article 34(2) whlch seeks
_ /
| to make marriage contract settlements and conveyance subject

to the law of the State of Bankruptey.

- SECTION V — EFFECTS OF THZ BANKRUPTCY
ON PAST ACTS AND ON CURRENT CONTRACTS

Article 35

In terms of Article 76 of the Convention a Member State is

reguired to incorporate into its own legislation the Uniform

A

Law as 1laid down in Annex I of the Convention,

Article 35 provides that the questions of voidability'of

the bankrugt's actions prior to bankruptcy and the admissibility
of set-off in bankruptcy are to be governed by Articles 4 and 5

of Annex I.

’Article 35(2) however provides tﬁat if the Liquidator seeks

’1;0/:
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to reduce any of the acts of the bankrupt covered by Articie

4 of Annex I the law applicable to the proceedings shall be
the law of the Contracting State'wheré the bankruptecy has been
commenced,

 The object of the Uniform Law is to standardise the cathories
of antecedent transactions which. may be attacked in the course

of the bankruptcy and to standardise tne periods which the

~effects of the bankrupbey may operate. In the case of gifts:

and other dispositions without consideration the period is

one year.

Under the Uniform Law certain acts are void or voidable

. if done by the debtor during the pericd between the date of

"cessation of payments" and the opening of the bankruptcy.

.Cessation does not necessarily méaﬁ the date when the debtor

in fact suspended payments. It”appears that in France, Belgium

and Luxembourg, that date is”fixed by the Court with reference

not merely to the timé when he did in fact suépend payment,

- but also to the time when the debtor ought to have suspended

- payment, or when he was otherwiserconducting'himSelf in a

manner pregudlclal to his credltors. In Germany the date is

flxed not at the commencement of the bankruptey but as the
occasion arises in JudlClal proceedings so that it is theoreticall;
possible for different dates to bé_selected° The attempt to
introduce a "Uniform'Léw" accordingly fails. In any event it
appears thét éertain Member States have reserved the right to

prescribe periods of time which shall not on the one hand be

- shorter fthan six months nor on the other be longer than. two

years in the case of acts done without consideration or one
year in the case of acts done for valuable Lon51deratlon. If
there is to be g Unliorm Law then it should be unlform. Annex
I of the Gonvenilon.should be re;ected in its entlrety and
completely reneﬂotlated ralat$ng the questlon of voldab¢1 T
to insclvency instead of cessation of payments. The Scott;sn

system/
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sys+em relating to the reduction of gratuitous. alwenatlons and

e fraudulemt preferencea is superior to thav vrescribed by Armex

T. Summaries of the provisiotns reTatlng to tne reduction of

gratuitous alienations and fraundulent preferences are contained

in Annexeo hereto.

Reverting %o Artlcle 35 of the Convention, the adm1351b111uy

of set-off is to be governed by the Uniform Law. The Advisory

Committee review Article 5 of the Uniform Law at Paragraphs 4,

46 to 4.49 of the Consulfative Paper. The Advisory Committee

are correct waen they say at Paragraph 4.48 thet Article 5

_does not deal with certain special aspects of set-off. The

provisions are however more in line with the Law of Sco»la&d

than the law of Englend. It would appear that the English Taw

relating to set—off will require to be amended.

Articles 36 - 37 '

ThlS Conmittee has no comments to meke on Article 36

(Contracts of Employment) or Artlcle 37 (Contracts of leases

and hiring).

Artlcle 38

This Artlcle dﬂals with the effects of bankruptcy upon a

contract of sale. It prov1des.for the appllcatlon of the law

of the Contracting State in which the gentre of sdministraticn

of the bankrupt is situated if the contract was entered into

o - -——with that centre of admiﬁistration, but by the law of the

Contracting State in which an egtablishment of the bankrupu is

‘ 51tuated if +the conﬁract was enterea into Wlth *har establlshmenu

° . The rule does not appear to deal with the p0831b111ty that a
3 - contract rnl.ght have an express condition that its terms should

be governed by and construed in accordance with the law of

another State.

ES; ~ Argicle 39 o - - .
. Arficle 39 would appear %o be mandatory in that it provides

that the law of lember State shall recognise clauses containing
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o reservation of title and prescrloes that reservatlon may be
evidenced by simple wrltlng made before delivery.
There is no doubt that the scope of Articles 38 and 39
will require to be ascertalned during the nﬂgotlatlono.
Moréo#er the p051tlcn of a Trustee 1n.bankruptcy should be

ascertained. Article 6 of the Uniform Law would appear to

1 preclude the Trustee from repudiating liability thereby meking

him persohally Jiable. Whilst in Scotland he has a right of

relief against the trust estate the claim may be one for damagesﬁ

- the amounflof which may exceed the sum total of the bankrupt

estate. It is accordingly essential that the extent of the

Trustee's 11ab111ty should be accurately deflned

SECTION VI — PREFERENTIAL AND SECURED CREDITORS

Articles 40 to 46

These Articles inbtroduce ?rovisions which are quite élien
to the exisfing Scottish scheme of Bankruptcy Law. The basic
principle introduced by these Articles is that of territqriality
and as Messieurs:Noel & Lemontey comment in their Report on.
the Convention "it certainly strikes a blow at the principle
of unity of the Bankruﬁucj" (Page 136).

The existing Scottish scheme of Bankruptcy Law does not

- differentiate between_Scottlsh and non-Scottish creditors.

Having ingathered the assets whether situate in Scotlend or

" eglsewhere z2nd realised same a Ligquidator proceeds to adjudicate

on the claims which have been lodged. Creditors resident
abroad are entitled to be ranked
This Committee has haﬂ the beneflt of considering the

excellent paper on these Articles prepared by the Insolvency

 Section of the Department of Trade. It is evident that a

Scotbish Liquidator will no longer be entitled o pool all

~ assets no matter where gitvate at the date of the bankruptcy

: and‘apply the Scottish rules of ranking to the credifors® claims.

In terms of Articles 40 %o 46 he is réqﬁiréd o estsblish sub-
groups of assets on a territorial basis, that is to say That

he/ .
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- Member State 1nclud1ng the state of the banxruptcy, after

_and after the ekpénses of the winding up have been met. it '

(29)

he must ascevtaln the free estate of the bankrupt in each
Secured creditors are satisfied to the extent of their security

is assumed that the expenses of winding up will be met on a

EEQ Eéﬁé.basis. Article 41 providés that any assets situaté
ouwbtwith the Member States will bpe aggregated with those situate
in the Stéte of the bankruptey. The Ligquidator mustAthen
examine each creditor's claim and designate whether and to what

extent it can be regarded as a preferentisl claim under the

‘Yaw of any one or more of the Member States. Paragraph 5.11

of the Consuliative Paper unfortunately gives the impression

that preferential creditors in a Member State has a "first

“charge" on the ésséts situzte in that State at the date of the

bankruptcy. This is not in fact the case., If the prefe“ence

-is recognised in a number of the Member States where asoets 2re

31tuate 2% the date of the banfruntcv the clalm must be uatlS*lEQ

from each of the “sub-groups of assets" noi in equal parts
but on a proportional basis e.8Z. if the free assets in Scotland,
Prance and Germany amount to £1,000, £2,000 and £3,000

respectively and a creditor has a claim for wages of £150

'(whlch is recognised as preferential in all of these countries).

the proportions of ﬁhe claim admitted to the “llst of preferential

claims™ in each of these countrles is calculated ag followsi-

"A. " Bcotland ' 1000 x £150 = £25
1000 + 2000 + 3000 |
B. PFrance : | 2000 | % £150 = 250
7 1000 + 2000 + 3000 '
C o Gel‘manz ) , 3000 ’ x £15O _. - £75

1000 + 2000 -+ 3000
Tt may be-that the cleim as apportioned in the foregoing
manmer will not be met in full out of the free assels in any

one/
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one or more of these countries. This result can emerge if

(2) the total preferentisl claims exceed the sum total of +the

free assets or (b) other preferential claims have prior
% ' ranking rights in accordance with the-law of that country and
: exhaust all or most of-the free assets. In that event the
Liquidator must ascertain whéfher any surplus assets remain
in the other Member Stateé which éccord the same preferential
entitlement. If there is a surpluS'fhe short-fall is met in
proportion to these surpluses;'“
 It is’ evident that a Liguidator Wili.require to carry
out complicaféd méthematicél exercises., It is submiﬁtéd-by
this Committee that such exérciéeé may be mathematically
impossible where a Creditor holds a Floating Charge over the'
.propefty and underfaking of a bankrupt company. It may be
that this difficulty can be ovefcbme by amending Section 319
of the Companies Act 1948 énd in particular sub-sections 5(c)
and (6) thereof. | .
Although fiscal debts and'social.security debts would
‘appear to be generally entitled to'preferenﬁial'fanking in.all
Member States Article 42 restricﬁs the claim to a preferential
- ranking against the free_ésseté situate in the Meﬁber State
- where the debt has been incurred. Public Authorities,
Goverrment Départménﬁs énd otherrPublic Agencies of a Contractiing
State shall in eﬁery other Conﬁracting State be unsecured
creditors to fhe extent that they héve not obtained full
satisfaction in their own State (Article 42).  Article 42
conflicts with currently accepted rules of ﬁriVaﬁe-intérnation31 
law in fhat it 2llows the Revenue Authorities of Mémber States
to rank as unsecured creditors in United Kingdom‘bankruptcieé
and ligquidations and the United Xingdom Revenué,Authorities
similarly to rank in banloupicies and liguidations i% other

Memben/. -
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- Member States. As the Adv1swrv Commltteb state at Paragranh

- 5.12 of uhe Consultative Paper this is clearly an advantage

to the Reveunue Authorltles but at the expense of the general

~ body of cvedltors.

The rules prescrlbed by Aftlcles 40 to 46 were formulated

%o pay homage %o +he status guo of the Natlonal Laws oy ﬁeCWdlng

to svbmit all securities to the law of the 81tuat10n or
localisation of the property. To do this a certain arnount
ofrdamage has been done to the principle of unity of Bankruptcy;
In principle it would be desirable to have a uniform code of -
pref erertlal clalms, Theve would be no need for the Liquidatof
to M'sub-group assets" on a territorial ba81s and the complicated .
mathematical exercises would be.elimlna‘ced° quever_it would |
have to be borne in mind thaf ﬁhe claims of Revenue Authorities
would be admitted tora preferentiél ranking against the general
pool of "free aésefs".i As thefe'is o tendency to proliferation

of preferential claims of the Revenue Authorities the set-up

”ényisaged by Articles 40 to 46 1s probably more acceptable.

Whilst it is recognised that Article 42 conflicts with the
currentlv acceoted rules of private international law, Ho

reject the claim of a Revenue Authorlty of anothef HMember State,

. even to an unsecured ranking, would be contrary to the prlnc1ple

of unity of bankruptcy.

In this country the Crown no 1ongér possess, after a

bankruptey or winding up has commenced its former extensive

" prights of direct recovery from its debtors, by prerogative or

other executive action. In this respect the situation in the
United Kingdom differs from that in certain Nember States.
Articles 21(3) and 42(1) of the Convehtion'séem‘to envisaze
that such direct righﬁs of recovery will cqnﬁinﬁe\tq}be
exercisible by these Nember States notwithstaﬂding the é?ening
of the bankruptcy proceedings. These‘fighfs are réferred to &

in/
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in the Consultative Paper as "rights of self help", T would

‘appear that these rights of self help are not consistent with

the basic philosophy of the Convention. The question may be

““ameademic , particulafly if the claim of the Revenue Authority

has a prior ranking in relation to the other preferential
claims in its own.Sﬁate. |

I4 is the opinion of this Committee that the terms of
Arficle 43 rEQuire-to be renegbtiateé to reccgnise %hé righits
of Floating Charge-Creditofs particularly in relatién.to '
property situated abroad.
| - Neither the Convention nor the Report legislate Tor or

refer to the case of the subrogated creditors For wages

‘advances., This preferential right only applies in this country

in the winding up of Companies (Section 319(4) of the Companies
Act 1948). The right of subrogation does not appear to be
recognised in any of tﬂe other Member States and.accordingly
would not in the opinion of this Committeé be admitted to a
prefereﬁtial-rankiﬁg in these States. This Committee does not

consider that a debt claimed by a subrogated creditor would be

construed as a."aebt arising out of a contract of employment"

within the meaning of Article 17(8). Having borrowed the
money and paid the Wages the debt under the Conbract of
Employment has been extinguished., This Committee agreés that .
the subrogated claims of bankers and others who ha%e,advanced-
wages 6r holiday_remuneration-are extremely important. In

the interests of commerce and'industry,it'is respectiully
suggested that the rights of a subrogated creditor should be
recognised‘by all Mewber States. |

SECTTON VIT — EFFECTS OF THE BANKRUPTCY ON
THE PERSONAL CAPACITY OF THE DEBTOR

Article 47

This Committe has no comment 4o make on this Article which

" leaves it to the Law of each Conﬁractihg State to defermine

whether/
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whether and to what extent the opening1of the bankruptey in

the other Contracting States is fo entail the disabilities,

disgqualifications and restrictions of rights which would result

- on bankruptcies opened in that State. ,'

‘SECTION ViTI — SDECOTAT, PROVISLOH% APDLYIWG TO
CCERTATH PHOCLADINGS OTHaD oA ZAnKRUATCY

" Article 48

Article 1(2) of the Conventlon prov1des that "1nsofar as
is not Ouherw1se provided, the prOV151ons relating to bdnkruptvy
shall apply by analogy to the arrangements, compositions and
other proceedings listed in Article 1(b) of the Protocol®,
Article:48 qualifies this provision by establishing that
préferred.or-secured creditors_in_Contraéting States other

than that in which the bankruptcy has been commenced shall 

" not be bound by any arrangement whereby the debtor is

- allowed an extension of time or where there is a compounding

of debts. Preferred or secured creditors in the State .
where the bankruptey has been commenced may or may not be
bound denendlng on the law of that Statew

Whllst one’ can apprec1ate the operation of the rule 1nl

relation to creditors secured by a charge over property it

- is far from clear how in practice a preferred creditor in

a State other than that in which the bankruptcy has been

commenced, will receive payment. It is assumed that not-

“withstandirng say, an extension of time, the'Liquidator

will requlre to carry out the. mathematlcal exer01qes

imposed by Article 41(1) to (3) and. apportlon the prefprent1a¢

‘_'clalmb ag alnst the "notlonal sub—groups" of assets

1nclud1ng those situate in the State where proceedlngs have

been commenced. It appeafs to this Committee that this

Article will:fequire elucidation in'the-¢ourse of the negotiations

e
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TITLE V.
RECOGNITION AND ENFORCEMENT

Article ug

Phis Article is considered satisfactory so far -as it goes.

VIﬁ Scotland, however, certain matters are adjudicated upon in

the first 1nstance by the trustee in banxruptcy or 11qu1dato*

{in partlbular, the admission and renking of clalms) and the

matter comes before the Court only if there is an appeal agalns-

his dallverance. It is for con31dnratlon whether such
deliverances shouid be ineluded in the definition of “Judgment"

SECTION T - RECOGNITION

© Article 50

(1) It is considered that specific provisions should be made

for uniform methods of authenticating judgments other than thos

appointing a liquidator ér tru;tee and for their translation.
The reference to "judgments concerning the fresdom of the
individual® is thought to be bLadly expressed. A reference‘to'
the liberty of the subject would be more appropriate.

{(2) This paragraph is considered unexéeptionable. We.fefer
to our comments on Article 62 as to the desirability of
introducing =z systen of‘regiStrafion_of bankruptey judgments.

Article 51

It is considered that specific provision should be made f<
the protection of persons who have mistékenly acted on the bas:
of fhé validity of a certain judgment. This might occur whers
a person has acted in ignorénce,that another jﬁdgment ig in
eiistence, or being unaware that it is the prevailing one.

Article 52

The necessity of this Article is recognised and its terms

are considered to be satisfactory.

Artiele 53

This Article is considered satisfactory in principle but
it is considered that its provisions should be extended to
afford protection to persons against whom the liquidétor may &

enforced a judgment which is rendered ineffective.

e ] e e
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SECTION II = 'ENFORCEMEHT OF¥ BANKRUFTCY JUDGMEHTSl

Articie 5hL

This article is considered to be unexceptionable in thes

context of the general object of the Convention.

SECTION IIT - PROCEEDING 7O CHALL*NGE TEE  BANKRUPTCY.

Articles 55 and ©6

The exclusion of challenge on the ground that_ﬁhe court -
of origin lacked jurisdiction would not be objecﬁignable_if,‘as

suggested in our comments upon Articls 3, the.primary basis of

 Jurisdiction were made more precise and more capable of ready

ascertainment. If, however, the concept of "Centre of

administration” is to remain and is to cover such zawidé'field :

of persons as is proposed, the exclusion is considered.
undesirable.

If it is further considered that it shéuld be a

specifically admitted ground of challenge that the Jjudgment was

obtained by fraud. This ground appears in section li of the

Foreign Judgments (Reciprocal Enforcement) Act 1933; It nay

be:that this ground would be covered by that of "public po_licy"i

=

but this is not ¢lear, and, in our view, the matter should be
made'specific}' Publie pelicy is treated as a groﬁnd of
challenge distinct from fraud-in section u-of the 1933 Act.

Articie 57 |

It is- con51dered that in Scofland the approprlate Court

for challenge should be speclfled as the Court of Session

rexclu31ve1y.

Article 58

(1} - We see no obJectlon to the Lo*d Advocate in Scotland
be1ng empowered to bring an actlep to challenge the banxruntcy
The Lord Advocate is in fact the chief "public prosecutor in

Scotland, although that is not his sole Iunctlon.‘ Tor gnnnrrW

Ppurposes we agree that "the appropriate government off1c141"

would be a more suitable fo rm of wording.

{2) This provision is considered to be Lneycbpt¢onab]e.

Article/
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Article 59

The greater part of thlq Article is. con31de ed to be
uﬁexceptlonable. As regards the. last sentence of paragraph u,-
however, we think it d881raole that'the same protecthn as is
given to the ligquidator acting umder a bankfuptcyrjudgmeht
~which is later successfullj challenged should be extended to
persons who have dealt with the 1iquidato£ on the fgith of that
" judgment. |

Article 60

This Article is considered to.be accepteble.

SECTION IV - ENFORCEMENT OF JUDGUENTS IN BANKRUPTCY MATTERS
Article 61

This Committee agrees in principle with the propossal to
provide a simple procedure for the enforcement of judgments in.
bankruptcy matters. The &asigngted authority in Scotiand fof ~
this purpose shouid be the Gourt of Session. :It is obviously
Qesirable to have é gingle Court in Scotlan@ through.wﬁich éll
such applicétions shouid be channelled and fhe Court of‘SeSSion
which glone has s jurisdiction throughout Scotland is the
appropriate choice.

The reference to "instruments for-fherpurposes of 1e§jing
execution delivered to cfeditors“ does not seem to this
'Committee to bé wholly clear or huppy trénslation.Of a process .
-which does not seem to correspond with any part of Scottish
bankruptcy'law where the responaibiiity for collection of the
debtor's assets lies with the trusteg'dr the 1iquidat0r; It is
suggested that a clearer deécriptioﬁ of the particﬁlér‘instrﬁ~
ments here intended shall be glveno | \

Artlcle 62 _'

The procedure'for enfercement of bankruptcj judgments is
mofe akin to that operated under the Foreign-Judgments |
(reclprocal Enforcement) Act 1933 than that of the Judvments'
Extension Act 1800» Avaln it is in its general aDproacn 1¢ke

-

that prescrlbed in the Wuronean Jhdgments Convention of

Septembern/
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September 2?th'1968, from which bankruptcies;lcomposition and

 gimilar proceedings were exﬁfessly excepted (Article 1).
The Committee.do not ses any pafticularradvantage of_necassitg
in the making of separate rules for the enforcement of
benkruptey judgments as against ether judgments and-en'the
contrary feel that it 1s desirable in the 1nterests of e¢laritsy
~and simplicity that the same set of rules should govern the

- enforcement of all Judgments. .

| The pattern of the Act of 1933 wwth 1ts more elaborate

procedure 1is doubtless preferable in the early days of the

operation of the Convention to that of the Act of 1868, But
.both to assist in that procedure and to antlclpate 8 more
direct system it is sugges»ed that each member state should
have an official_reglster avellable for all bankruptcy’
judgments from which offieiel extracts of fhe.judgments could
be-previded for the purposc of ekecution. Such an.extraet
from the foreign register fogeﬁher'with.a tfanslation should
satisfy the requireﬁents of Articles 62{1)(a). 8o far as
requirement (b) is concerned (which echoes part of Afticle L7
-of.the Furopean Convention‘on-Jurisdiction.and Enforcement)
the document in questien could also be issued by the
authority in charge of such an official regiSter and if such
a pfocedure was adepted then there would be less room to
‘question'the suthority ef the ﬁecument required under

Article 62(1)(bi. This is fhe more importaﬁﬁ.since undef
Article 62(2) the enforecing Court is only to be concerned Wil
‘the formalitonf the doocumentation. It is to be observed
that the procedure for the enforcement of European Comrmunity
Judgments presently in operation in Sectland is one of-
reglst“atlon in a spe01al Register. o

The Commlttee note that the order for enforcement must

be granted provided the lormal documentatlon 1s in order and
it is left to the defender to appeal agalnsb the order if he

-

is concerned to regist it.. This in accowdance with the .

. general/
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gcneral approach tak?ﬂ in the porelgn Judgments_(Reclprocal

Enforcement) Act 1933 where provision is made for the party

against whom a registeﬂed judgment may be enforced to apply.

for the registration to be set aside (section u) The Committes

- agree that the like approach is proper in the contezt of
S European judgments in banfruptcy. |

E | Under Article 62(L.) service on the pefscn sigains‘i: whom
the judgment is to be,enforced is to bé made éfter the order for
enforcement has been granted. It is appreciated that the risk
of such a‘peréon taking éteps to avoid compliance with the drder

~ has to be considered bﬁt fhe Committée is concerned that he
shduld have adequate notice of his liability and time to
1nve3u1gat9 the matter and make such reply as may be open to th
This is partlcularly 1mportant if there is no completa uniform

law of banﬁruptcy. However, under Ariicle 6? the party boWdlng
the order is to be entltled to attach sufficient asszets to

- satisfy the decree any risk on his part could be avoided and
adequate time cculd then be given to the other party to consider
his position., Moreover if'thét party has had notice of pro- -
ceedings in the othef state élleging'hié liability then there is

the less prejudice to-him; It w1]1 be important to conflrm that

the procedures in all the member states will 1equ1re 1nt1mat10n
of such proceedlngs to such a person before Judgment. On the

-.assumption that thlS is the case the Gommlttee feel that there i

no necessity for service before the granting of the enforcement

order.

+F




The Committes considers vhat the fact that bho
party aga*nst whom enforcement is sought has had notice
of ths proceedlﬁgs against him shou1a be made an,essentlal
item of proof for the Obtalnlng of th;,enforcement_oraer.

Thls appears to have been recognised in the European

Judgment,Conventlon.whele in Article 46 relatlng to

Judgments by‘default proof of service of the Summpns_
" on the defaulting party is required and in Article 117

_proof that service. of the judgment has been made. The

Committee feels that like provisions are appropriate in
the context of bankruptey judgmenté. Indeed as suggested

earlier it would be desirable to bring the whole procedure

for enforcing bankruptey judgments into cioser alignment

‘with the terms of the European Judgments Conventiom.

Finally, on a point of detail, the Committee sees

no Justlflcatlon for the non-imposition of any tax,

duty or fee for the grant of the order.

Artigie 63 

The grounds {o» challenging enforcement are

 restricted to those listed in Article 56 (absence of |

timeous knpﬁledge of the proceedings and inconsistency
with public policy sdbject to the exceptions there set
out). Ths Committee notes that the corresponding
provisiqns‘in'the'European Judgmeﬁts Convention
(Articles 27, 28 and 3L) are wider.in‘théir scope and
,suggesﬁiﬁhét hefe agaiﬁ there is no need to differ'from '
the terms of that Convention. We also refer to our
obseTVation'on Article 56 above.

Again the periods for commencing a challenge of oy

Ptg

the enforcement order ars half as long as those provided

in the Convention (Articlé 36). While the Committee

accept/
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‘accept the COnveﬁieoce“of haVing the periods stated

snd so made of universal appiication to all member states
we find noejustification for this difference from the
periods stated in the Convention and sgain suggest the

application of the provisions of that Convention.

Article 6l

We ave of the view that the Court to be des gnateﬂ

, here for sppeals in Scotland should be the Court of

Session as the central Court in Scotland and the one to

_whlch the appllcatlon for enforcemcnt falls to be made.
Article 6li(2) corresponds with the last part of

prticle 32 of the European Judgments Convention but

refers to "habitual residence” instead of "gomicile"

which is the expression in Article 32.. We do not

consider that this difference is necessary and if domicile

as 1t is . uhderstood-in the Judgments Convention is to be

the geﬂerally recognised criterion for personal JUPlSdlCthD

then we feel that that expression should be used here.

Article 65

‘We have no comments on this Article .

Article 66

This Commibtee accepbs the proposal to have one
appeal only and in the Scottish context suggests that
'this should be to the Inner House of the Court of Session.

Artlcle 67

‘We hdve no comments on this Artlele.

SECTION V ~ GENERAL PROVISIOHS

Articles 68 and 69

We have no comments on thése Articles.

e i i e
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TITLE VI
 PRANSTTIONAL PROVISIONS

.Artlcle T0

We hdve no ccmments on this Artlcle.

LITLE VII

Articles 71, 72 and 73
We have no comments on these Articles.

PITLE VIIT
PINAT PROVISIONS

Artlcle TA

By thlb artlc;e the conventlon is made to apply to the
European territories of the contracting states; to the French
overSeas departments and to the French overseas territeries.'
In this connection we must draw attention to the special
rovision which holds with regard to the United Kinglom in
that the bankruptcy law of Scetland is separate and distinet

from that of England, Wales and Northern Ireland and the

- Courts in Scotland-haﬁe a distinet and separate jurisdiction.

Reference accordingly to the law of the state. hdve in relation
to the United Kingdom to be. read as references to the anproPrlate
country comprised in the Unlﬁed Kingdom. Recognition of this
should be etnressly 1ncorporated in the Convention to avoid
the p0351b111ty of, for example,the qcot'tlsh Court obtalnlng
exclusive jurisdiction over the bankruptcy.of an English
partnership. ._ | | |

We are uneasy at the proposed anp11cot10n of the conventloﬂ
to territories out51de Europe unless it can be demonstrated
that the domestic bankruptey law is as fully developed in law
and in practice as in the countries of Europe. Because of
$hat anxiety we feel that the scope of the coﬁvenﬁion'should
‘be limited at the outset to the member sfates; ‘We also feel
that expressprovision for the addition of the Isle of lan by
declaration should be'made, |

Article 75/
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Article 75

- VWe have 110 commente on thls Artlcle.

Artlcle 76

Each contracting state is requlred to 1noorporate prOV¢SlcﬁS

in conformity with the Uniform Law into its own leglelatlon

relating to the relevant forms of bankruptcy proeeedlngs,

except to the exsent mentioned in or allowed by this Article.

- This commlttee antlelpate that the most ;mportant exceptions

are likely to be those permitted by. Artlcte 76(5) which provides
that at the time of'51gn1ng or ratifying the Convention

Ccntractlng States maJ make reeervatlono in respect of the

matters mentioned 1n Annex II to the Conventlon. As Anmex IT

is presently drafted it 1ndlcates, aﬂd could only 1nd1cate,
the reservations proposed by the original six.. Nevertheless
the reservations are extensive}= Substantial inroads would.
be made on the uniformity of the ban&runtc; laws of the

con.tractlnb States. Artlcle I as a whole may be excluded by

.~ The Federal Republic of Germany so far as concerns bankrupbcies

opened in its ekiag] ceurte, for example. This Cormittee has
already drawn attention to the view that piecemeal alterations
in domestic bankruptcy laws will only add comple ity and
expense to the administration of bankruptcy proceedings (see
ovr comments on the Preamble). It is thought_that pregress
towards unification'ﬁust be hindered by acceptance of the
possibility of reservations in the‘conyentioh, and that Articie
76(5) should not be accepted. If the provisions of the Uniform
Law cannot be nmede generally acceptable to the Contractlng
States the failure to achieve agreement must reflect on ther
validity of the overall approach of the Cenventlon.

Articles 77, ?8, 79, 80, 81 and 82

We/
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We have-nd comments on these Articles.

ANNEX T
THE UNTFORE TAW

Article 1

o A(General_ considerations and Ar’cicle- ?.3) . _
This Aiticle provides for the extension of the.bankfuptcy ;.

f&zfirms, companies, or legal persons to the persons directing

or managing them. It would incorporate novel propositions

into the domestic bankrupicy law of Scotland. In cerbain

'circumstances managers of limited companies may, asé%gots

law now exists, be reguired to contribute to the assets of

the company. In obther circumstances they may be personally
liable for the company's debts. In each case a manager could,

- in course of recovery of the sums for which he is liable,

_ be sequestrated. However the seguestration would proceed on -
4 the manager®s pérsohal bankruptey: it would not be an inéident
of the company's bankruptey. This'has an important bearing
on the degree of protectionlextended to, and the general

treatment of managers, and the relevant provisions of the

T A e e B RS S R e e i

Companies Act 1948 require more detailed review. Section 332
provides that any persons who were knowingly parties tq-fhe

carrying on of the business of a bankruptcy company with intent

to defraud the creditors of the company (or of any other person)
or for any fraudulent purpose may be declared liable for the
debts or liabilities of the company in whole or in part as

the Court may direct. Section 333 gives power to the Cours

to require certain persons to repay or restore money or

properiy to the company, or to contribute of sum to thé:assets

of the company; The persons are: "any person who has taken

part in the formation or promotion of the company, or any pést

or present director, manager or liguidator or any officer of

the company" who has misagpplied ox retained or became liable

OI‘//
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or accountable for any money or proyer%J of the compan;, or

has been guilty of any mlsfeasance or breach of trust in

relation to the company The proceedlnﬂs ﬂecessary o
establlsh the manager?s 11a0111t; under elther of these

rovisions will in the gase oP a w;ndlna up by the Court
pr

be taken in the course of the company 8 bankrunpcy proceedihgs.'
: ,In other Cases new proceedlnﬂb w1ll be requlrea. In any even#
a pertlcular appllcatlon w111 be made to the Court, Wlll

be served upon the manager in guestion, and, if he Ys'held

1iable, that fact, and, in general, the amount of hlS ligbility

will be fixed as a particular matter affecting him. If he

cannot pay he may be sequestrated but that would involve

different proceédings. These are no equivalent provisions

affecting managers of firms or legal persons other than

. incorporated companies. However in view of Sections 332 and

333 of the Companies Act, 1948, this Committe make 1o

observations on the introduction or extension of liabilities

of managers and others. In principle if a manaﬂer of an

1ncorporateu company can be liable, there is no reason why

the manager of a firm which might carry on the same trade should

not be under similar liability. The Committee wishes to stress

what it regards as the fundanmental difference between the

existing position under the Act of 1948, and this Article.

That is‘that in Scotland at pressnt any managef who is held

liable by the Court Will have had his personal responsibility
1nd1v1dua11J examined, and the extemt of his liability determincd

' (other than- in the qutu excentlonal case ofaa nerson held

iiable for the whole debts of a company under Section 332), and

lany seouestratioh which follows will be a personal bankruptey

in whlch the company in liquidation will simp l; be one of hlS

general creditors. Under this ArtlcTe there 1s no separatb

- personal sequestrat:on of the manager.

ThlS Committee would anticipate that if th*s Article were

incorporated/
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1ncorporated 1nto Scots law in 1ts present iormﬁ Rﬁles bf
Court would be requlred and thav such Rules might prov1de

procedures which approximate to those now applicable to

-Section 332 and 333 procedures, involving, briefly, an.

application to the Court, notice to the alleged delinquent

answers, and a hearing. However, 1t ig appreciated that such
prbcedures while familiar to practltloners in Scotland mlght

be novel to persons outside Scotland. The Committee are

_apprehensive that most Scots practitioners would suffer from

an egquivalent lack of familiarity with the basic procedural
requirements of other systems. In its international épﬁlicaﬁion
this Article only has significance for a manager residenﬁ in, |
for example, Scotland, emplbyed by a company héﬁing its centre

of administration in, say, France. Upon the bankruptcy of

" ghe company'such a manager will wish to be advised what can

happen %o him, and how it cen happen. In the view of this
Committee the answer to the procedurdl questlon cannot be
left entlrelJ to the rules of the Courts of the State an1ng
aurlsdlctlon, Two parﬁlcular matters require to be proviced

for in any uniform laws a clear statement of The omus of proof

‘and of any presumption against the manager and a clear and

positive requirement of intimation or notice to any manager

against whom the relevant Court is to be asked to pronounce an

..order. It is also felt that‘no manager should be liable to be

declared bankrupt unless his liability has first been detvermined
and he had'hé& an oyporfunity +o pay.

The question of onus is largely one of policy and no

- férm of'words is proposed. Otherwise, Article 1.3 might be

dravm alonv the f0110w1ng lines to achleve these objects:
“Bniorm maklng 2 declaratlon of bankruntcv under this Article,

the couTt ShalleescoseseeofOr what amount of such debts that

person shall be held liable, and ghall afford any nerson alle:ﬁd

to have acted in anv mammer stipulated i in this Article notice

ot/
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of fhe allegations made asainst him, ahd'ﬁhe.opportunity to

answer such allébauions, and the Court shall not. nrocea& to

make 2 danlaratlon of bpnﬂrunucv under this Article untll the

- person held liable shall have had the onnortunltv To make

payment of the amount or amounts for whwch he has been held

liable.
This Committee aéca@dingly considers_thaﬁ the principlé

embodied in this Article is unsaﬁisfactory in its present fornm,

~and that it shouldbe a prerequisite of liability to bankruptey

under this Article that the claim should be guantified and

that there should héve been a failure to pay. The terms of {he
guestion posed in paragraph 7.7 of the Consultative Paper |
raise doubts on another issue, namely whether the claim shbuid
be regarded as a claim of the company, or only of its creditors.
Tt is possible that the problem is again procedural. Article

1.3 provides that the Court may determine that the manager

" shall be liable for all or part of the debﬁs of_the principal

debtor. It does not make clear to wncm the manager is liable,

but it is probable.that he will be liable to the liguidator.

It is thought that this should.be the case, and there may be

advantage in specifically so provmdlng, as a matter of

machinery. The more ba81c issue 1is whether the 11ab111tj
should | 850 operate as to benefit members 28 dlstlnct

from crediters of the compény. An extremé example might
identify the problem: assume ﬁhree.shareholder—directors'and
a manager who holds no shares are held liable %o contribute

g sum in rosnect of creditors! claims. They do so and all of
he credmtors are pald. Any amount thereafter falling %o the
company would be applied for the boneflt of the shareholder-—

directors o the exclusion of the manzg er. Thls would hardly

"be fair. The problem arises because Article 1 3 is drawn in .

terms of liability for the debts, or some of the debts of >
the company. Tt would be more satisfactory to define the
ligbility under this Article in terms of s contribution towards

the/
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the-company's_net deficiency, or in some’ other way that
avolded theApossibility of providing indirectly a_benefit

+0 the members of the company. It may be that such an approach

might_meet the arguments mentioned in_paragraph 7.8 of the

Consultative Paper.

(Article 1.1)

' In the view-of”this Committee Article 1.1'i$ ungcceptably
vague. It is not the object of the Uniform Law as presently
drawmn to %Dec1fy with any precision the provisions whlch each
contracting btate is to introduce into its own law. Sone
degree OI imprecision is inevitable unless the Uniform Law
were drawn as a definitive provision requiring only translation,
Eveh so the $COpe for variation in the presenﬁ_Article is
excessive. The Article requires three tests to be satisfied:
(a) the person must have, openly or secretly, directed.of
managed the bankrupt firm {(b) he mist have acted in one of the
ways set out; and (¢) his conﬂuﬁt must have led or contributed
to the fact that the firm ceased to pay its debts. The
difficulties relate to the second test. It 1s nct dlfflcult

to envisage examples of conduct which could Drlma facie fall

‘within the scope of gach head thus:

Head (a):  This might apply where a person has hived off é.
high risk element of his totai business activities,
incorporated a company to carry on that elemenf,
énd withdrawvm all profifs while there were profits;
leaving the company with no assets to.meet losses
when they accrue. | |

ThlS example probzbly involves "surreptltlous" conduct 1nev1tale

The individual would not usually 1nforn the credwtors of the

‘high risk company of his overall ‘activities.

Head (b): A trivial example of this head might be if =

maneger used a company car for private purposes in
Gefisnce of a Board decision, and outwith the scope
of the firm's insurance, and had an accident which

damaged the vehicie.

Head (c)/
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Head (c): Any situation in which a loss meking activity is

carried on whilelthe manager draws an income could

fall within this head if "wrongful".
Thé probiem, in each case, 1is %o khow'the limits of thé_inﬁended
" scope of the Article and, more particularly, to anticipate what
.1imit'will be-giVen to each head in éach of the Contracting
States' legislation. | |

Head (a) might be intended to apply where a person has used the

company as a front for some personal activity. This implies

conduct which would_in;all probability be fraudulent. To_that

“extent the provision is surely unnecessary. There can be no

country which does not penalise fraud. In the example suggested

it has been assumed that a much broader interpretation is
appropriate. Immediately this causes difficulties. To some

extent every manager, in part, manages the firm for his own

benefit. 'Accordingly "surreptitiously", "for his own account"

and "under cover"™ of the firm must each contribute materially

f? : {0 the scope of the provision. If they are given the full

restrictive interpretations which they could bear, the provision

could be as restrictive as suggésted above and 2pply only to

some sort of near criminal conduct involving false pretenses.
This Committee do not know what inﬁerpretation other Contracting
States may put on this provision; It is impossible to give

fhe terminologj content in the context of Scottish bankrupfcy
law, Head (b) is more easily understood. The word “wrongfully"
_is perhapé unnecessary: the act of dealing with the firm's
property as if it were personal pféperty would be unlikely to

ﬁe other thaﬁ wrongiul. prevér tﬁé_facf that the word is

used, must have significance; and,this casts doubt on the

interpretation proposed, as one likely to have much acceptance

among the other parﬁies to the Convention. The same applies
%o head (c). The words "surreptitiously ™ and “"wrongfully®™

used to gualify the provisions appear to point to a lack of

common understanding of {the legal system into which the Uniform r

‘Law/
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“Law is to be incorpofated. Without very much grester definition-

it is, in the view of this Committee, impossible to be

‘//- - !

confident that acceptance of Article 1 would ihvdlve any step

towards.unificatioﬁ. Internally there wbuld slmost certainly

be great doubt as to the meaning of the domestic rules framed
on the basis of the Article.

‘(Article 1.2.)

The‘éffect of this provision is to make the date of
' dessation of payments of the person covered the same as that
- of his employers, Criticism of "cessation of payments" as a
concept has been made elsewhere in this Report. Whatever
definition of cessation of payments is ultimately provided, or
_ whatever substitute is prov@déd therefor, it would probably |

be the case that the Uniform Law would seek to identify the event

é, = as does Article '1.2. The interests of the personal creditors

‘ of the manager, and those of the firm's creditors are in

- conflict and it appears that the acceptability of Article 1.2
depends primarily on the policy decision as to which interests

should prevail. In the typical case the deciaration of

bankruptcy of fhe manager will follow some time after the
opening of the bankruptcy-of the firm. Thé date on which the
firm ceased %o make payments will, again, inevitably have been
some time before its‘bankruptcy opened. The identification of
the cessation of payments of the manager with that of the firm
would bé.prejudicial to the interests of all who had dezlings

with the manager between the date of the firm's cessétidn of

payments and the date on which the manager himself would otherwis

be held to have ceased to make payments. Since in most cases

the issue of the manager's liability to bénkruptcy will not be

- determined until there have bzen judicial proceedings which will

involve a considerable measure of discretion, the personal -
- ereditors of the manager will not have been in a position to @

aF

b - take any steps to protect their interests, or to regulate
g their conduct towards the bankrupt as they would do in the case

of/ -
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of a Tradevbecoming progressively insolvent. On the other. lmnd.a

-

‘to wostpone the date could prejudice creditors of the firm.
2 ‘ . _ . _

Sipce the manarer's bankruptey is derived from the insolvency of

+the firm, however, the firm's creﬂitors will be likely to;be in
_ a.p051f10r to form their own Judgment of the - solvencv of the firm.

In the view of uAlS Commltuee srticle 1.2. is more llhely to do

substantial injustice tolthe general and personal creditors of

the manaﬂer,‘than would be done to the firm's creditors if the

date of cesqmtloﬂ of payments of t he mandver were indeperdeitly

deternined (in 1hatever bagig). - It is considered accordingly -

thet Lrticle 1.2. should nct be approved in its present form.

‘(Genérél fonclusion)

~ Even if; as pro?osea eariier | thé scope of thé'Convention a5
a whole ig limited in the fl'st instance to incorp rporated bodiles
it is the view of this Cormittee that Article 1 reguires fo be

much morec specific than in the present draft. However, in that

limited application, the Article would not be s0 novel, compared

to Sections 332 ~ud 333 of the Companies Act 1948, that the
) %

'E:‘w  @ifficulties would be insuperable. Aut the position would be
g- different with 1pd1v1duals partnerships, trusts, unlnarporptnd

associations are as principal debtors. In the view of this

.

. Commlttoe it would be impossible to incornorate provisions based

on this Article, given tue present scope of the Conventlon, into

Scots law without a fairly radical review of cther branrches of

& % " the law than bankruptey. This leads To a consideration of the.
13\' ' o . . l .
é : question of reservations raised in paragrapi 7.11 of the Consult ative

f m_ .: " Paper. This Cormmittee éonsiders that as a matter of principle
reservations are unacceptableﬁ-'If, hoﬁévér, a Uniferm Law subject
to reservaticus is the most that can be achieved the questions

'VPOSéd in paragraph 7.1 must.be answgréd. There is, in the
view of tre Committee, no objection to the reservétion pfoposed'

by/
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~~ by the Federal hepubllc of Germdny. fne Uniform Law would only

%e relevaat as betvaﬁ Germany and Scotland in a q1tuatlop in

Wnlch a2 Germsn firm had a branch opera ted by a manager in bcotland;

The QCOto re81den% manager qould T‘equu'e no protection. o far

s
'

ags 3cous Iaw is concernpd, if the Converntion is to anply to

persons other than incorporated companies a wide reservation is
essential, and the reservation of the Federal Republic appears

to this Committee to reflect the most that would be likely to

be achieved.

Artiélé.E.

Thig Article prompts the guestion whether Artiels 1 in its

A

“present form is necessnary at all. If Article 1 were limited To

P
R
#

providing grounds on which a manager could be found liable to

-compensate the firm, the two Articles could be made to operate‘

to advantage, Beyond this this Cormittee has no comment to make

on Lthis Article itself.

v Article 4.

The following comments are made with reference to the

Consultative Paper:

Lt Paragraph 7.27 the ndv1sory Commnttee propoqe a surgested

definition of "cessation of payments”. The deflnltlon appears to

contain the elemert of insolvency and this Conmittee would be in

favour of it provided the words "lUnless it be proved.........rather

thar permsnent"” are deleled. The ‘concept only regiires consl ideratic

_in the event of bankruptcy. If the debtor was insolvent at the

et

time of the "act" that should be sufficient. If he has beconc

oy

G

bankrupt his tem porrry solwenCJ wag probably freakish or perheaps

i | deliberately designed.

bk . The Adv!sory Committee at Faragraph 7.30 invite comments ok

nTthlb a(B)(1 ;( ) of the Uniform Law. ~hilst the rule has

4

‘analogues in Seotland this Committee would prefer $o see the

Scottish/
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Scoﬁtish systenm retained._ The'same commant applies to Articles

s B) 1)(b) and {e).

- In view of the fact that “cessatlon of payments" ha's

dlfferent mean-ngs in different countries Article l(b)(2) of

the Uniform Law is certainly unacceptadble. The Scottish_system )

is more equitable to creditors who have received Securities within

the "suspect periods". On the face of it Article L (B){2) appeare

‘to execlude NOVA DEBITA.
The comments of the Adﬁisory Committee at paragraphs 7.33 te
7.37 relating to Articles L (¢) and L (D) of the Uniform Law are

appropriate. Article (D) in its present terms should certainly.

be rejected. The underlying principle is unreasonable and would
certainly conflict with the existing Scottish system whereby
- 8ecurities executed by the bankrupt prior to the bankruptcy

may in certain cases be registered post-bankruptecy and yet be

-effective. This Committse has no comment to malke on this Article

. &8s such.
Article It o - : -

{General Considefations)

The Consultative Paper, in Paragraph 7.13 Quotes from the

“Report thats;

g . "The true importance of the Uniform Law lics not so much in the

‘unification of the rules of substance in regard to relation-back

{since ﬁt is largely the same scts whieh are struck at in
different systems) as in the unification of the periods hhlch
‘start from very dlfferent pointg .M

Ihls Committee is not sufilelently vereed in the detail Of ths

bankruptcy laws of the Contracting States o be able to comment oI

the opinion expressed in the Report. However the emphasis on

unification of periods appears less -than sympsthetie to the

owes

principles on which Scots law hag developsd, In Scots law

finite periods of tlve‘qre ﬁubovdlnate ts states of absolute

S or precnlcal 1nSD¢V0DCV end the timing of a Dayment, or a gif

ig less important than Lne flnan01a1 context in which it is made:

: The Committee are inelinesd to rhe view that the eﬂehas¢e
,:.:,T;e,;,..m_‘...‘,,.. . N

e R LIPS
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of Scots lawris realistic. Insolvnncy can arise in qulte
unfdrseeﬁ circumstances; which reflect no fault on the bankfupﬁ
On %he éther hand careful manipulation can oftén postpone
practical insolﬁency. There.is a danger that in therone'case
an innocent gift might be unjuetly set aside: in the other
a transaction which is less than justifiable may stand. The

answer, if a finite period is to -be provided, must be that

_ in the interests of uniformity a simple definite perioed of

time is and must be the preferred test. If this is sb, then,

in the view of this Committee it is not unreasonable to require

that the provisions of the Uniform Law be uniform and certain.

(Opening of bankruptcy)

It is against such a background that the terms ofrthis
Article are to be considered. iThere is, in the o?inioh of this
Committee unacceptable vagﬁeness-in.the provisions of the |
Article. The suspect periodé are related to "the opening of the
Bankruptcy", In terms of Article 18 of the Convention.the
opening of ‘the bankrﬁpfcy will depend on the law of the state
having Jurlsdlctlon over the barkrupt. No doubt such an spproach
can be justified on the basis that procedural rules are normally
left to thé law of the forum. But much of the law of
bankruptey is procedural in;charaéter and the formulation of
apparently procedural rules can vary.the substantive effect of
provisions which have a true element in fheir make up.-'It.is
the view of thls Committee that thene should be unlformltv :

among the Contractlng States on thb key p01nts of procedure, and

that the opening of %he bankruptcey is one such poinmt. There

are difficulties in domestic law as matters stand Sequestravion

. in the bankruptcy of an individual involves an award of the -Court.

If that were to be the test in Scotland it would be definite
and ciear. However it would follow other procedure which,
though normally brief and uncontentious, can be protracted.

oy
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In the winding up of companies 1ncorporated under the Compunles
Acts there are several 00351ble nerlods for +the commencement of
the ligquidation. In the case of volunua”J llquldatlons a
resblution is the beglnnlng of the winding up. Wlndlng up
by the Court . commences on the presentafion of the petition -

provided that -a winding up order is subsequently'pronounced,

The period of uncertainty can be considerablé. The resolution.

of these différences in the domestic law would be'é matter for
the United Kingdom. What is important at this point is that

they indicate part at least of the scope for differences of -

approach between States. If any state makes the bankruptey

order the commencement of the bahkruptcy order; fixed'periods ;'
for reference back ﬁould be of little significance if the
bankruptcy proceedings could conceivably absorb the wholé or a
mg jor part of the period. This Committee are Qf 0pinioﬁ‘that

in the in+eras+s of effective and uniform oneration of the

law <the 0pen1ng of the bankrupicy requires to be defined in

- the Uniform Law or in Artlclﬂ 18 of the Conventlon.

(“Cessation of”nayments“)

Cessation of payments is not defined, but may be before the
Convention is signed. It most certainly requires definitibnc

Since the concept is novel so far as Scots law is concerned any

‘United Kingdom or Scottish legistation giving effect to the

Uniform Law would require to define the term. Continental
Countries appear at present to differ widely in ﬁheir
1nterpr°tst10ﬁ of the concept (Consultatlve Paper para. 7. 16)
There does not exisk, so far as thls Committee is aware, a
single common basis on which a Unlﬁed'Klngdom definition could

be framed. The common use of ferminology, it is thought, would

- make no contrlbutlon to uniformity if there is scope for far

reacblnﬂ dﬂFferpnce of 0p1n10n as to the meaning of the words
uced. In the view of this Committee, it would be idle to

incorporate/
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‘$erms of the provision.

(55)
incorporate the words "cessaiion of payments® into any uniform

provision without a uniform definition, This committee fully

support the Advisory Committee's suggestion that a‘unifoﬁm d

‘definition is required, and that no State should be permitted

to make reservations. The prolifefation of examples might

not be helpful. | However the importance to a créditor of

belng able to apply for his own nurpoees money received from

a debtor is LTeaV1y imporiant, and he must be able to ascertain.
from his own advisers whether he woula be a11omed to kesp the

money.

(Article 4.A) _

Atteﬁtion has been drawn to the scope for uncertainty in
Article 4.A. Argument could be advanced thatb a test based on
time would be illqgicél._ But acceptingrthe general position
thu§ far, views are sought as to the generai prinéiples in
Article 4.4,

(£.1%) 1 _
Paragraph 7.29 of the Consulitative paper draws attention

to safeguards possibly required. The reference to the MWPA

(Scotland) Act 1880 requires careful thought. It is highly

Gnlikely that the European States would appreciate tha special

treatment‘accorded to MWPA.policies. But two more important
p01nts arises |
a.. if the policy is a view policy - that is one effeﬂtcd
| within the period of relation back, it would prohzbly
be ineffective anyway (under 1880 Act). |
b. if the policy is an old-policy.it might be covered by
proviso, ‘._- | |
This leads to'thg most difficult aspectof A.1O:lthe_SCOpe of -
‘the proviso. . On would expect the provisionrfo applyrto normal

expenditure giftss: but, 1no obvious unper limit is obvious in the

%

A

There is consi iderable douot whether the approach is acceptable.

at all. It is probably necessary only because there is no

- gqualitative,/
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gualitative element in the principal provision. Given rules

such. as the Scots rules the scoye'for‘excepﬁions is limited.

on the other hand given strict rules, wide exceptions are

Eg' ._' necessary. Of the exceptions suggesté& by the Gommitteé.the
| most important ié'that'in favour of a purchaser for value‘
and is clearly necessary.
(a. 2°) |

The text requires revision (page 113 of the Consultative
Paper). Subject to those revisals the provision is fairly
hérmless._

“Article 4.B.

1°. The main objections to this prov131on are tha general

ones arising from the ideas of cesoatlon of paymenis

and opening of the bankruptey. Otherwise no particular

observations.

2. There are greater objections to the second part of B.
' in respect that there is no saving for securities granted

under prior subsisting obllgatlons. This may be a

problem peculiar to Scots law. I% ig difficult to do more

than speculate. But it would be pertinent to ask

whether a binding contract to pr9vide a specific secnrity
. ' such as could be enforced here, would not be per se a

i _seourity under soﬁe of the jurisdictions-invoived. In
apy event the peculiarities of Scots law would reguire
special prov131or for prlor obllgaﬁlons to grant speclflé
securities.

(Article 4.C.1)

The purpose of this provision is fairly clear. In. the

position of pfessure created by cessation of payments, the

debtor will be easy prey for any person minded %o take an

unfalr advantage even without such envauragemenﬁ +the debtor

himself will be tempted to dlopose of his assetls at less uhaﬁ

their proper values. I cannot see the objections to this

provision suggested by the Committee, since our Courts at least

should/
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should be well able to exercise the discretion required. .

(Article 4.C.2.)
We have no comments on this part of the Article, which
Jihvblves guestions which appear to us apprOpria%e for those

with experience of banking.

(tirticle 4.D.)

This part of the Article is considered to be acceptable.

(Arvicle 4.E.)

2 A This part.of the Article is considered o be scceptable.

(Article 4.F.)

In current Scots procedure the créditor has‘eonsiderable
initiative. I thisrprovision'ﬁere enacted he‘ﬁould have none.
Tn this there is no basic wrongrprovided that theréreditor
can compél the liguidator to acf in normal course.

Articles 5 and 6.

We have no comments on these Articles.
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AN CUTLINE OE'THE LawW OF jﬁﬁhnU?TCf AND IIQFIW WIGN IN S”OTL V1D

GERERAT

The law of Bankrupbcy in Sootlnno prov1des broadly (13
for the prevervation of the aqsets of an insclvent person for
his creditors and (2) a mec chanism for ingathering these assete
and.dividing them equitably amongst the creditors. In 2ddition
it-providee for certain criminal sanctions where insolvent
personsact improperiye.

The first as pect is governed by & variety of common law

‘and o0ld statutory rules the second is prinoipaiiy regulated-
by the provisions of the Banicruptey (Scotland) Lct 1313.
7 Hegistered companies are . deslt with under the provisions of

- %he Companies Acts relating to winding-up. Many aspects of

the law ‘relating to the bankruptcy of persons oﬁher than
registered companies are 1ncorporated into the Companies
Acts. Regietered companiesnare thus only to & limited extent
a special casee. _

The law is complicated by. the fact that it defines a
person's insolvency differently in different areas of‘the

1aw. Thus with the rules for the preservation of the estate,

isome apply only to the situation where the debtor's liabiiﬂtieo

exceed his assets. Generally, howeverF the law is concerned

.w1th debtors who have reached a state known as “notonr

bankrupﬁcv This is a state Where the debtor is unable to pay

hlS debts (although he may have sufficient assets), and

certdin diligence has been done againet him, i.e. his

property has been attached to enforce payment.

THE PPFSTRVATIOW QF THE DWBTOR‘S ADSHE TS:

The law starts from the genera al prop031tion that once '
-a deblor is insolvent in the sense that his liabilities ezcece
ceets he must act as a trustee for his creditors. The

praotioal/
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'practlcal effect of this is tqat the débtor may. continue %o

trade but certaln actions taken by him with : regard to his
assets are open to subsequent challenge by his creditors,
Tﬁefe are two grounds of challeﬁge, namely that there has

been a gratuitous alienation, or that a preference haé beén
created in - fevour of a particular credltOI. Both of these
grounas are 'pased on common law rules wnich stand along51de
rules of seventecnth century statutes designed to fa01113ate
the challengea As a result this area of the law is complex,
1nvolv1ng a. con51derat10n of two separate seis of rules,. These

are broadly as follows:

(a)'GratUitous,Alienations:"At common law gratuitous

"alienations to any person may be challenged if it can be

established (1) that the alienation . was voluntary and
gratuitous. This excludes e,g;-aliénation'for value of

alienations in implement of naturallobligations. - (2) that

-the debtor s 11ab111tles exceed his assets at the tlmn of

challenge and the time of the alienation and (3) that the

challenger has been preaudlced. The Bankruptcy Act 1627 makes

challenge easier in that in pTOV1aes that, if the-debtor‘s
llabllltles exceed his assets at the date of cha¢1enge there
is a presump tion that this was sO at the date of the
alienation and that it was gratultouq. The- Act is llmlted
however, to situatiors where the slienation was to a relation
(broadly defined) dr'a person in a relation of confidence to
the debtor, covering e.&. employers and partners.

- (b) T1legal Preferences: The common law rules ave

agaln restricted to 51tuaulojsmne”e the debtor's lizbilities
excee& hls_aaaetse - The Statutory rulas, contained in the |
Bankruptcv‘Act 1696_are less limited than those concerning
gratultous alienations and Form the basis of the law for
practical purposes. mhe giving of a preferﬁnce to one Uartlou?
creditoer _is challengable. This covers €.ge. the glVlnn of ‘j

form of security for an unsecured debdt or abandonlng a defence

to/
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4o an action. It is established that three types of

. transaction are deflnltely not open to challenge on this

ground namely cash payment of accounts due, transactions

in the course of ordinary business, and transaction for

4
|

value. Here, however 1t is on;y the state 0” “Notour Bankruptcv
tha+ must be proved. Any such pveference W1th1n aix quEhs

of that state ocourring is open %o challenme S0 10ng as the

challenger's debt 1s prior to "thé transaction or the chdllenger_

is trustee in a subsequent-seQuestratiOn.

Tables showing the detailed reguirements for reduc+1on

of gratultous aﬁd illegal preferences are included in Appendix

CIT.

The law also preservee the bdnkrupt's estate by providing

for the equallsatlon of diligences done agalnst it by

creditors. Diligence is a highly technical branch of the

© law. In general, however, creditors are prevented from

_ racing each other to attach the assets of the'debtor.to

i - : satisfy their individual debis. A11 diligences within sixiy

days of "Notour Bankruptcy" arnd within four months after rank

pari passu.

THE MECHANISM FOR TINGATHERING THE DEBTOR 'S ASSETS ﬁND HOR-

DISTRIBUTING TO CREDITORS

Scots law permits the debltor and his credltors to make
private agreements for the transfer of the debtor s asseus

to the creditors. There are two common methods, the Trust

Deed and the extraw3u61C1al comp031t10n COntracto The former

involves rhe debtor in transferrlng his estate to a trustee

for his creditors, the trustee thereafter maklng up his

title to the varloue assets and distributing them in

accordance w1th the creditors' claims. The 1atter involves

the debtor in making an agreement with the creditors that

they will accept a certain proportion of their debt in

satisfaction/




satisfaction of the whole. Both methods are not binding

on craditors who do not accede. Despite this, these

arrangements, particularly Trust Deeds, are often made.

Questions of jurisdicfion that arise in connection with such
private arrangements are’determined_by the nofmal rules
appwopr*ate to contracts. |

The law also provides a judicially controlled process:
¥nown as sequestration. This hae been authorltatlvely defined
as "a process by whlch the whole property of a bankrup+ is

1ngathe*eo by a trustee for the paroose of le;Slon par1 22

' among the creditors". It is initiated by petition to the

_cov.rto

The jurisdiction of the cOuft is defined by statute
in section 11 of the Bankruptcy (Scotland) Act 1913,
unfortunately a section “of‘consi&erable obscuritj"e {Anton
Private International Taw, p._&}?)o It lays down a prior
requirement and further specifie residentialeand business
actxv1tv requirements, The pfior recuirement is that the

debtor must be sub;ect to the jurisdietion of the Supreme

',Courts of Scotland, This may be oonstltuted by pOSSGSSLOR

of immovable property in Scotland, by forty days re51dence
in Scotland or by Scottish dom1c1le, The further veoulremanS
of residence or carrying on.business are: {1) that the debtor
must nave within one year wfore tre presentation of the

petltlon r951deo or had a Awelling house or place of business

in Scotland or (2) in the case of a "company" (i.e.

partnerships and corporate bodles other than . companleu ;uglsﬁev

under the Companles Acts “1f it heve within such time carried

on business in Scotland, and any partrer have so resided or had

a dwelling house or if the company have had & place of bu51ness

in Scotlend". If jurisdiction is established there are no

classes of exempted debtors, although unincorporated

associations/
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associations canno’d be‘sequestrated 'and the appropriate

procedure with companies regLQtered under the Companles Acts

is Winding up under these Acts, The court assumes Jurisdiction

in fespeot of all the debtor's assets, 1nolud1ng those

situatéd'abroad.

Although the requirements,for-jurisdiotion are defined
in relaulon to the Supreme Courts a very ]arge number of

‘ bankruptc1es are dealt w1+h by the Sherlfl Cour’co A

perticular Sheriff Court has jurisdiction if the general

requirements for jurisdiction are met and the debtor has

either resided or carried on business in the Sheriffdom
- {%the area of the Sheriff's jurisdiction) within one year of
' the presentation of the petition. | '
The Court has a discretion to deduce %o exercise its

jurisdiction where equivalent proceedings are taking place in

another jurisdiction. There is also specific statutory

p“OVlSloo for recalling a sequeotratlon where the ma30r1ty

ef creditors in number and value r951de in England and the

debtor is effectively an anllsh bankrunt- A petition may

be presented in the case of a 11v1ng debtor (1) by the

debtor himself with the concurrﬁnce of a duly gualified

creditor (1.e. one whose debt amounts to at least flfty poundg

- so long as the debtor is subgect to the Jurlsdlotlon of the

court or (2} by a'qualified creditor if the debtor is "notour

pankrupt? and the court has jurisﬁictionras defined in section

11 of the Bankruptey (Scotland) Act 1913, Unless the debtor

concurs the petition must be within four months of ™notour
i bankruptecy©. In the case of a deceased deblor they must be
subject to the jurisdiction of the court at death but "notour

bankruptcy™ is not necessary. Tn these cases there is a

safeguard in that no awards of sequestration_may be made i1l

six months after death. The petition may be preseﬁted to The

court/

e e e i e




Court of Session or t0 an appropriate Sheriff Court. Even

in cases where thé petition is presented in the Gourt of Session

the case is remitted %o the appropriate Sheriff who controls

g o ~ the subsequent procedure.
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Pollowing the Deth“Oﬂ the Courn issues a deliverance

.Whlch sequesbrates the debbor's egtateo The debbor is given

0pportun1ty to appear knd object, Once an award is made,
however, 1t can only be recalled OJ netltlon to the Court of
Session. The effect of an award is to 6eclare the estate to
belong to the creditors.. The title to it, however, does noy
pass until the appointmeﬁt of a trustee which is-made at.the

first nmeeting creditors. In the interim the court may appoint

a Judicial Pa actor (a person who acts as an officer of the court;

to pfeserve the estanee

A trustee, together with commissioners who advise and assist
him, is elected by the creditors. Election is by a majority
in value of the creditors, the value of = creditor's claim being

arrived at'after deduction of the value of any security held by

him and slso deduction of the value of certain. other rights.

The trustee is confirmed by the Sherlff and must find cautlona
His active title is then oonstituted by an "Act and Warrant”

igssued by the.court. Ibs effect is to transfer to him as at the

- date of the seqﬁestration the whole of the debtor's ﬁroperty.

including future and contingent interest. He takes the gstate

tantum et trle for behoof of the: creditors, He may prosecute

actions raised by the bankrupt and-adopt obligafions underﬁaken
by him. In these cases he incurs a personal lizbility. EHe %akes
earnings of the bankrupt a2s they arise leaving him a reasonable
allowance, |

The bankrupt remains under certain obligations; He
must produce a full_statement of his affairs. IHe musﬁ attend a
public examinztion to ascertain the éxtent of his éstate. He is
not, however, pfevented from carrying on'businesslor entering a
new trade, although he cannot hold public offlce. He may be

dlschurged and obbtain his release from his- obllvatlons oy

_application to the court. The ezrliest this mzy be done is after

the/
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- the second statubory meeting of creditors; so0 long as the

creditors all agree. At various times thereafter this may

be done with the concurrence of a gradually diminishing number

of creditors, and without the concurrence of any after two

years. Before discharge is given the trustes must make a Tepors

on the bankrupts actings.
Once vested in the estate the trustee realises it. There is
also provision for the creditors to accevt & composition from the

bankrupt at this stage.  He mzkes uv an inventory and valuation.

He proceeds vo convert the estate into money. Heritable estate

.may be sold by private. bargain, with the concurrence oi a mngorlﬁw

of creditors in number and valuey any heritable creditors and_ﬁhe

. accountant of court. Othorwise.it is sold at public auction, the

upset price being sufflclenb to Uover'-ry'heritable creditors!

- principal debt. Moveables may be sold with the consent of the

cormmissioners or may be sold at auction.
The realised estate, after deduction of the trustee's fee is

divided amongst the creditorse Claims are mede by Way of

cafTadavit supnorted with suff1c1ent proof, - Sequestration dees
" not affect the rlghts of securluy-holder who must-put'a'value

on their security and deduct it ranking only for the balance

of their debts.',Double ranking is prohlbl’ced° ‘Accordingly 1f
a princival debtor and his caubtioner are both bankfu@t,ithe
creditor can rank on each estate but the cautloner s estate

cannot rank on +hat of the debtor.

‘The law recognises fhat some-classes:bf creditor.hold higher
rights thet otherso_.Creéitors ere uccord1n¢1y rankpd in classes,
teking equally within their class, bul taking nothing until the
class or claéses with higher claims have been satlsfled Glasseé

are ranked in order as follows:

ay/



of their debts and a variety of priviliged creditors who are

(1 Preferred Creditors: These inélude the secured

creditors who are entLtLed to their Qccuiltles ap +to the value '

defined in s. 118 of the Bankrup%cy (Scotland) Aet 1913, They

=]
N
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are the local authority for dne years local rates, the crdn
one vear’s taxes and lational Insurance cont¢1butlons for the yesr
preceeding sequestration, servants for unpaid wages,‘restrlcted
to four months prior %o sequestration and a maximim of £200 in

each case, and also for certazin sums due as compensation, It has

been suvvested that the UranlDle behind the class of priviged
creditors is that they have given credit invqluntarily (Scottiéh
Taw Commission Memorandum on Bankruptcy).

(2) Ordinery Creditors: These include all the other
dlrect creditors, and conting eﬁ+ c*edltorv where the COHﬁlﬂ”EDCV
is satisfied. | |

(3) Postponed Creditors. ‘Phese are creditors with a limiﬁed‘

clzim, e.g. the bankruntts wife where her Tunds are intermingled

with those of the bankrupt.
The method of payment is by dividend. The trustee
adjudicates on the creditors’ claims and pays in accordance

with his adjudication. Periods are laid dowa at which payments

are made, the first being six months efter the deliverance

awarding_sequostratioﬁ; Accéleration of payment:may:be made With
the consent of the Accountant of Court..

Sequeetraulon is concluded WLtQ the dlscaar¢e of the
t?ustee, This is granted by the court on pebition by th
trustees who is first bound to call a final meeting of
creditors pnd place before them his accounts. Discharge -
exonerates the trustee and 1is reﬂloterea 1n a public re01qbor,
ﬁhe'Register of Sequestrations. |

IJIP}UJ_D T Ioil L]
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The lnw regarding insolvent registered companies is in

many ways the general law of vankrupbey. As however?‘iﬁ depénds

.

entirely on the nrovisions for w1nd1;o up in the COWO@nlOO fets

it/ ”
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it requires some separate consideration.

Winding up is aveilable to creditors in situations

'that'fall shorf of the 'potour tankruptey ! reg ulrﬂd for seguaestrat-
:ion;‘.Generally speaking if.a company cannot pzy its debis, or will
not pay its debf s, the creditors ere able either to petifion the
Court for wingding up or can seek a creditors’ voluntafy

'1;quld°tlone

As an altern=tive to winding up nany 1nsolvenCLe% of -

registered companies 2y be dealt with by the appointment of a

receiver where a floating charge has been granted over the

Comopanies Assets. This is a relatively recent introduction

into Scots Law.

(1) Vindine—up By The Court

The cour® w111 wind up a x,o*npany' that it unzible to pay its
debts. OSpecifically it will do so if 2 sum exceeding fifty pounds
is due, =a letbter demznding pa yment nas been served on the compaﬁy
and no payment has been made within tnree weeks. It will.also
do so if ﬁne tlme for payment under an extract decree, bond or
protesthas evvwred without puyment The process ic started
vy petitidn to the court. The petition may be by any cfeditor,
the company itsell or a conﬁributory.

Jurisdiction to wind'up companies is entirely statutbry
(Companies Act 1948 s.s. 220, 399 and 400). The couft_pas |
jurisdiction to wind up any company registered_in_Scotléhd wheré—
gver it carries on business of has-its sssetg. It may wind up
any unregistered company having its princinal place of business

in Scotland nnd it may w1nd up an unvegistered compzany a cémpany
incorporated ovt81de the Unﬂted Kingdom which having carried on
business in Scotland has ceased to do éo;

The court grants = winding up order ﬁhich~is.déemed to
‘commence zt the time of presentétion of the pefitidno' Ttts
effect-is‘%hat any dispdsition of the comﬁany*s proﬁertj,

transfer/ : . L
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e S tfansfer‘of sh#fes or alteration. of status of members thereaiter
iz void. Illegal preferences are tréatéd és in bankruptcy =nd
diligences'are ggualised. |

-Tﬂe Court appoints & liguidator who has-similaf powérs to

a trustee in bankruvtey. The assets of the company do notyg

- however, vest in him Hut remain vested in the company. The Courd

may ‘appoint a connlttoe of 1nspect10n to act with him, By section

T

'318-0¢_the Cono.nLes Lot 1948 the rvles in bankruptey applicable

0 the creditors® rights to vote and the renking of claims azply.

‘The licuidabor acts under the control of the court,

realises the assebs, recovering any money due by corbributeries

and pays the creditors? clains., The process is complebed by the

liquidator epplying to the court for an order dissolving the

company when its affalrs are completely wound VP

(2) Creditors?' Voluntary Vindine-Up

This is 2 method of *dlunﬁary winding .p of an insolvent

T

company, initiated by the company but controlled by the

creditors. The directors of the company call =z meetla” of

ecreditors when 2 resolu'tion' to wind up is proposed. A full
stotenent of the position of the cown&ny‘ﬂ affairs'and an estimaﬁc

_ of creditors! claims is made. A 11qu1c1:d,3_~eﬁ is app.ointed by

the company and the credltors,-and there may also be app01ﬂtcd

2 cdmmitﬁee of inspection. The 1iquidator may then proceed with-

out = court order to realise and distribute the aasets of the

company. It 1s open, however, to a creditor to zpply to the

court o have the process conducted under the court's ‘

supervision.

3
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. ' . CAPPBHNDIX II

REDUCTION OF GRATUTTOUS ALIENAT tenf 3

 Under Common Law Vnder Act of 162y ®

Every kind of docurarnt by which proparty is transferred and every trutsaction reducing the valte of
the estate, or even x simple delivery of goods or inoney. -
Whether direct or indirect. Whether direct or indireet.

To zuy persen {proof of eollusion or knowledge of Conjunct or cenfident persous enly.®
deblor's insolveney is ot necessary) (M Cowan .
v. TWright (1832 14 1. 821, 9G8). . .
Any oncrous crzditors (pasterior or pricr) {Fdwond Prior onerous creditors * 1o date of alienation only

‘ v. Grent $1833) 13 10, 703; 3¥7nk v. Speirs {1657 (i4id.) (or trustee in a sequestration whether he
: G M. 77, per Lord Justice-Clerk). represent prioe ereditors or nan) (Galbraith v, )
: . B L. Co. (1893) 3G S.L.R. 139). .

(1. That transfer was gratuitous, ot that considera- | L. That receiver of desd is confunct ot confident.

3 - tion materially inadequate, 2, That the deed is withon! bire, just snd necessary
2. That the debtor was insolvent at and subsequeni 1o fause. . :
date & of making it. ' 3. That the debtor was insolient al the date ¥ of
3. That the alicnativn was made to the prefudice of grantiag the deeds
J' Tawful ereditors. 4. That the debtor is bankrupt or iusclvent af date |
"hat challenger has 1o |4 Thar he is an enerous creditor, : of raising the action. ]
aver OT prove -+ - Note.— he above must be proved, but in transs § 5. That the challenger (except where he s a,
. actions of a latent description or where lrustce in sequestration) is @ prier onerous !
. partics arc conjunct or coniident.- the anus creditor or a trustee for prior enerous credators. |
. : « of proof may he shifted to the maker {Beit's | Nore.—I, 4, and 5 mnust be proved; 2 and 3 are -
" L Com., ii, 184). presumed. Onaus livs on delender to disprove. l
.. [ Non-onerosity 1* Preof required (Bell's Com., i, 184). Fresumption  of non-onerosity  {Bell's Com., #, ! )
c: 11’150]‘-‘(.-1](')' . . N . s . . » |
St ] 1At date of Proof required (A ‘Cowan v, Wright (1852} 14 . | Presumption of insolvency (Bell's Cem., ii, [89). | :
: L granting . 901). The insolvency must have continued i :
o3 : down to date of challenge. l
(S .
- i
S e e e i o e oon 1 s At s R

"-c - . .
' e : . ..
SR 2. At date of { Proof required. . 1 Proof required (Bell’s Com., i, 160).
l B challenge . | ‘ B :
e {l : .
2 1I’raudu!cut intent . | { Fraud prosued (Bell's Com,, i, 184). Fraud presumed (Belt's Cozn, i, 175}
g {c) Voluntary discharge of o debt (Lafng v. Cheyee (1832) 10 & 200} -
; I Fxamples (4 Granting of a bLill or promissory note gratitously (Fhomser v. Themson (1863) 5 M. 1160).
} axamp * + + ] () Giving up 2 good defence to an acilon (iison v. Drummond ©1833) 16 D. 273). . .
: {(d) Where property is conveyed direct by a seller w & conjunct persoi, ihe insolvent paying the price.
"{a) To any person except a creditor. (a) To conjunclt or confident persons only. )
Points of difference be- | | (3) Prior or posterior crediter may challenge, l {8y Oply prior creditor {or truster in sequestration)
A . tween the common {z) Chailenger has to prove debior insolvent at | - may challenge.
 law and the statute . date of gift. . () Insolvency at date of gift presumied.
. {d) Challenger has io prove that no consideration | {d) Non-onerosity presumed under Act.
§ given. ) -

=71 5 The statute relers to deeds in writing, but this distinction has not always been observed in practice.
i wives, children, kinsmen. ailies and ethee confident interposed persous (see Preamble 0 Act). The principle of the rule 2nnliez Lo cvery siteation of
timate and confidential intercnurse. It seers to cornrehend- purtners in fracle, setvane, faciors, conhidenvial men of Lusiness, g Lord Dundas i fah of
snotland v, Gadiner & Ors, 1906, 14 5.1 at p, 3147, Lul not the relationship of * insured ™ and ““insurer * (Todd v. Anglion Insurance Lo (OWHL) 1933 5.0

T Prior Greditorsa—"¥aust T3eep.—Trustec, poovided (4} dead confers power; and {3) prior creditors necede to deed, .
- : Yaguioators or Pranic Coseantzs, provided they represent prive creditors, : -
© PARERCPT.—Onily secognised when (a) reinvestsd ik iate of contzacting to pay a composition; and (8} if notice has been given to preferred creditor tha
“allynge intendod; and abo {¢) bankrupt has stipulated for and received an asspgnation from other creditors of their rigla to oifallenge. .
I, Taiew PawrTies, who may have obtained a prior disposition of subject alienated, whether their richt fuliy compicted or not.
8 See nate 14, 2 Sce nots 14,

30 Orercus consideration Mmeans ** a true, just, or necessary cause or a just price,” . .. 2z {e) value in money ur money’s worth (Rt
~TTEBOY 7 R. ©51); (6) prior lezal oblizution ({one vo May (1847} @9, 63k Tavlor v. Jenes (LEES) 15 R, 388); () oblizatien uude
arniage comteact (Bell, Com, di, 1765 Mackenzie v, Latton's Tre (IBT7) 3 Ro 3135 M'Lav v M Gueen (100) T Fo S03); () nowiral

iment, g busband's ebligation to. wile, parent’s nhiliraticn te child, The lnst mentoned Las Leen hehd suflivient o validate a provizsion
. ring selierey il irrevecable, and to take eficet afrer rhe death of the cranter, bul © extent of 3 resousble pre cision ouly {Craig v Galf
257}, [Sec efTcct of Marn Wormea's Property (Seotiaed) Act. 18200 section 3 iafra, p. 76, as 10 conations withm 2 yras awl a day of
IV grgated during dasele: L is thoueht Lhat sucl cannet compete with or rxchnle proper coatrart ceeditors (Gueadboary v, Mowscweld (16773 M. vely
41k ek, p. 30N As to special provisious fa re policies of assurancs, sz o 75, A postenupeial provision or ehifdnn cranted darl ney by eticctuad i p -

aetually transfereed or a gar erediti constinted (Morrice v, Sprot (1324) & D. 918; Geades v, biadaadl (1826} 14 5, 10343, Ifgranted dinvg izsolzency icls ineticou )
doicson v. Thorburn (1883) 13 K. 821} . . -
i M Afust Se. zlsolute insolvency; but it scets suilicient that ziienation itself hias been cause of this (Bell: Comi., i, 2281 Mackeazie v, Fletcher {1712} 2], 9245

‘i per Lord M'Laien in M'Lay v A Queen {1899) 1 F. at p. 811, dbram Steamsiip Co, Ld. (in Lign.} and Ligr, v. Abram {O,18) 1825 S.L.T. 2433 5)3

& Grav's Tr. v, Dickizon
1 in counternart, 7.8
‘ot of provisiun e
grant ] oy a bmbams
gy {14
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What challenger has to
aguer o7 prove. . o s

APPENDIX .III

REDUCTION OF FRAUDULENT PREFERENCES

Non-oncrosity .

Gt

o 1 -

2 | Insolvency-—

B 1. At date of
g granting .

L]

=

¢
1L

2. At date of
challenge .

Fraudulent intent .

A

. . - -

oints of difference be- .
J . tween  the | zommoen 4
g law and the statvte .

[ (@) Any creditor, whether prior or- posterior.

.

A

¢ of insolvencey).

-

( Dircet—

Fr. supra as to cheque endersed 0 a bank for collection.)
Indirect— . ]
{a) Paying a claim prematurcly, belore the due date undec the contract (Rose v. Falsener (1868) € M.
960). : )
(5} Facilitating proceedings by the creditor to obtain decree or to executé diligence (AMatthew's Tr. v,
- Matthew (1867) 5 M., per LI, Inglis at p. 963; Strang v, A Inlosh (18713 1 S. i), :
() Abandening a grod defence to an action {(Wilsen v. Drummend (1833) 16 D. 275; Lauric's Tr. v.
ST Beveridge (A807) 6 M. 83). :
{#) Selling goads 10 a creditar 56 that he may set off the price against an existing claim (Bell's Com.,
L ii, 199; Marskall’s Tr. v. Proran (1791) M. Bl - i .

Under Compion Law | I A PR <138 41+

Every teansactinn hy which a preference can be conforred an a creditor, evespd -

{a) Cash pavments of delsts aetvaily o (M Cotena v Fieht (10050 10 D, T3, fer L J-GL Hape;
Contts Tr. v, Webster (1830 [0 R, per Lord Youugs Whatminnsh's Trov, I Lires Hank,
1934 S.0. (TLL) 5%, A chivyne haaded o 2 Lauk for eollectinn muld application in payiucht
of an overdralt was deemed a7 cash payment Y, ' .

() Nova debita1¥ (Miller’s Tr. v, Shizld (1852) 2 D821

{c) Transactions in ordinary course of wrade (Thomas v. Thomsos (Y866) 5 AL 108}, ’ :

(d) Linplement of prior obligation to grant a specilic seurity (Tuplor v Fade (1£33) 17 D 639).

Whether dircet or indirect, but must be rolustary (Stven v, Sealt, infra).
-
To any Creditor, o C
Apparently collusion or knowledze of deblor's  DPreof of collusion or knowledge of debtor's insol-
insalvency need not be proved (M'Cowan v, VERCY UNNACessary.

Wricht (1852) 14 1, 901, 868; (1853) 15 D.494).
Any creditor (Goudy, Clap. IV, 5).

Prior creditors 7 to date of preference enly, or
) trustee in sequestratina whether representing
. . . prior croditors or not (Galtraith v. B. L.
(1898) 36 S.L.R. 139).

1, That the debtor is rotour bankrupt.

9. That the deed is voluntary, and in satisfaction
or further security of a prior debt,

3. That it hias been granted ¥ at or after, of within
six months 1% hefore, notour bankrupiey,

4. That (except where by a trustes in a seguesicas

4. That the preference was given to the prejudics tion} the challenge is made by or on behall

L of his lawful creditors. of firtor creditors.

{ Must prove transaction is velunlary ang in‘salisfaction or further seeurity of a prior debt.

1. That the deed is vofunfary, and in satisiaction
“or further security of a frior dest.
2. That the debtor whs inolcent at and subsequent
to the dute ¥+ of muking it :
3. That the debtor wus conscinus of his insolvency
(Golbraith v. Ironside, 31 S.L.R. IES3R

Proof required (debtor must have been conscious Presumption of insolvency.
This may be inferred from: cir-
cumnstancer (A Coean v. Wiight (1833) 13 'D.
493; ¢f. (1832) 14 D. 970, a casc of gratuitous
alicnation), and insolvency must have continved
| down to date of challenge. i

Moteur bankruptey mast have been conttumed
at or beforc, or within six months ¥* of prelei- .
" ence. : i

Prool required.

Fraud presumed, transaction being (1) voluntary; | Fraudulent intent not neccssaryy unless fransaction
(2} during insclvency; (3) while debior con- comes under excepted cases stated at top of page. |
scious of latter. i .

{a) Sccurity given Lo a creditor previously unsecured (e.g. Afiller v Phitlip & Son (1883) 20 5.L.R. 862). |

1) Cndorsation of a bill er cheque to an wnisecured ereditor (Carler v. Johnstorne (1850) 13 R, 608, Lut
ue J
not endorsation of 2 bask-order which is decmed 2 ash payment (§hid.)). (See also Whatmough's

() Only a prior creditor or trustee in scquestra-
tion. : !

(b} Ynsoivency at date of preference presumed, !

(¢} At or aPer or within six months!® ptior 0 i
notlour bankruptey.

d} Trust doed for creditor
-statute,

{4} Challenger bas to prove debtor insolvent at
date of preference.

() No restriction as to time.

(&) Trust decd for creditors is not reducible at

common law. is reducible under

0 38 Nora Deluva—(1
notes on Afacartiur & Ors. v
cornplation within the <ix
CIR30) 7 R 036, jaor Lol I3
ity i - and vocencdinia
8333 17 i)

- dy Afencricff .
& £d4) nor an obt

112 These can oniy be reduced en prool of frzu lent contrivance between debiler
} I security completed at date of teansaction it cannnt e reduced whether pranted befere, at,
Canmpled

nths dner ot

U354
ap (1451} 4 1. 2005 Gourley v, Awkse (1837}

actions is that the wansfer of the secu

and creditor {see dmgus Tr. v, dAsgus {1901} 39 S.1.R. 119).

or sfier date of noteur boukruptey; st
45 Tr. tod Div., Nov. 6, 1033, in 1833, 5.L.7. po Bl (2) 1 security not then deliverad or eemepleled 3 it s vaiid il s
depend upon se velan: act of the debter, Vut upen semme further action of the ereciter (Lindray vo oo

¢ (1592) 5 55T 315); {3) the impluzncnt by an itsolvent ofan o aticn tn grant a speciis
ving the Jean. is Hkewise vaiid {Sticen v. Seett (1271) O N1 2D, per uidy ale
{) true an ebiigation e saant o Mpewiled serLadiy at seime fudeiertinate tirne of ¢n ceriain condiGen i
Gy £ L 1+ R. 463) 3 Clréredaie F MNerth of Seetland Bark v, Crashic's Trustee,

Tr. v Patersan’s Trs. (1691) 19 R. 91}, The general principle soverning t}

wnecitied sceurity (spid.: Falser's -
must Le-part of the sume lransaction as that creating the debt (Cydrgale & Aorth of Seotiond Lank v. Crosiue

-

Caivivrian Tnturence Co. v B¢
v entorceable an date of o

trans-
sutrd).

1 The date of a deed, under the Act, 1606, or the B.A, 1013; is the date of registration or of delivery o1 of intimation, or of such proceeding 23 is requisite
ﬁ tendering same eflectual {B.AL, 5 1) :

3 .
t :"3” Sex Companies -Aut, 1947, section 145 {3} extending period. - .

N




