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Froceduraes t which the Convention appiies

1 \}} C . i{. The Buropezn J‘udgmeﬁts Conféention} w'hﬂe providihg ior

) | | the reciprecal recop‘niﬁdn of jﬁdO‘m?ents by the Courts of Niember
States of ihe Europed.n cornmunities, by Articie 1(2) excludes

: R ) - - J?‘ﬁgmezﬁ relating to Thankruptey, winding-up, arrangements,

-‘ compositions or s_lrmla,r proceedings. ™ This gap 10 to he filled
‘ny the Bankruptey Comenﬁon which, according to the Report, is
ended to apply to ' any proceemngs which being founded,
-a.cwrcimo to different 1emslaf10ns, on the congition of cessation

waﬁw | of p‘zymentb insolvency or undermmmg of the debt or 5 credit, -

g _ WW’M - | imply an intervention of the 3Ud1~;1a] authoriiy, not only :auspendmg :
individual proceedin 8, buiachaevmo forced and codﬂbtwe
; 1&1\MJ(UM : = & ER
E . > realisation of asseis, or simply, conirol of a debtor's business".
‘ . The Conventicn itself does not say this in terms, bul achieves a
! airsilar result by listing in Artiicle 7 of tde Protocol the various
oA _—
I _proce:chngs in Member States to which the Convention aaphe
\7 _ !—w - . . _ o i 0

Z. . Although the :c'eference th*‘oughout is to bankrupicy, it

is. c}.ea,r that the provisions also extenda to *fn@ 11quma-mn of
r*ompameb, indeed the Report states ﬂmt it relaies to phy 511 3
per ons companies and firms and lega 1 persons -Lg,cu inst whgse

H _ I
ts bankr hl}f.i:’; may be instituted, irregpective of the nationality

asse
of the parties. It is also clear t at the Convention ig int enamd i

apply, apart irom tnﬂ hasic pr owdnre&, of mm« rupicy and

3
1 ~ liguidation, _.;u a nnder on subsi diary pr )u,dams to be listed m
: ( oo - Article I{b) of 1 hs Pm;ocol whichinclude judicially supervised
N VIR TY jucicial.y
o - ochemﬂb of a.rrano"emen"f and compocsﬁ jons. These procedures,
Thsntirn, 64" = ) :
it i LH@E"”S[’{}DQ 'a“e those mvermg @:u.}*ex the cullectlve
: e
; - Liguidation of the riebtor S assets 01, © “ae:slgnma to avmd uch
: lml.mi;nm hJe safeguarding the creditor’s interests. The
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' :czre hmatatz“ely enumerated in Article 17 and include Judgmenn 5
'mvahdatmg transacuoas during the perlod of relation back and
judgments for the recovery of property consequent to such

judgments.

B Admlmqtratmn of estate of persous aymg 1nsolvept

Conventmn also apphos to Jua?m ants Whl h are made incidentally

in the course of the baxﬁ.rupt v, hquldaho*l, ete, These judgments

3. Itis not clear from the present teyt of the Conventlon Whetl'er

it applies to the administration in ba n}zruptcy of the estates of persons

' dy"rag insolvent (in Scotland, the sequestratmn of a deceasad debtor).

It is unders stood that the Federal Repubhc of G@rmanv has proposed
an addition to Article 3 which would answer this queshon afflrmmwely

The inclusion of such adnﬂ.mstmtlons would at first sight, appea“ '

tc present jurisdictional dlfflCL]tleS beuause ]Lrlsdn,t]un in respec

of a deceased insolvent debtor 1s in many 1ecra1 syster:s {including

‘the U, K.) baé‘ea upon his place of dea.th However, since the Hague

_Convent]on n the International Adfztmmmtr&h@n of Estates pvomoama
- that the habitual residence of the deceased should zuford jurisdiction

- and since this will coineide e, in most caues, with tlh, centre of

administration, there should be no real problem. We understand

Lnat the United Kingdom will most Lﬂrely “dtﬁv the Hague Convention.

4, _ ' It has been brought to our a.ttentmn i;hat it is not wpeommon -

) near the land b\ﬂ:de“ b°+ween Northern Ire}.dnd and tia&, Repug

of Irelanﬂ for persnns domiciled and/or nabltua.llv rt,s,ldept in
Northe:rn Irela,nd to have their busmess} and thus their centres of

2 dministr atmn in Lhe Republic. Bearmg m mind that the insclvent

estate of a deceased person is only adn_lmstered py the court if the

court is petitioned to do so, it Would be %Lrange if adm1n1sw ation .:;v

the court gave one legal sy stem iurisdiction whllsL admlm trﬂtaon

~out @*" court gawe gurzsmlcnon to anotirsﬂr lecal sys;en . On the .
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.ot}ier- hand it would be unfa_ir to a eredi'iO'r 1n the'Stalte' iev}hich
~ the debtor's centre of adﬁiinisftratien_{vas situated, to be denied
- the right to have the estate ,de'al't with in that jurisdiction simply -
- because the debtor had died. In all probability this problem also

- occurs near the frontiers of continental Member States. In our

viewfhe centre of administration should be the criterioﬁ for

- being admmlstered by the court.

- in the Convention, with the attendant requlremem to advertise in the
- OJEC will assist creditors in other Member Staies to glve notlce of

~ their preferred or ordinary de‘ats

6. . Provision is m_ade under Section 130 of the 1914 Act for the

~ estates of deceased debtors to be administered in bankruptecy within

' Jurlschctlon in the case of the insolvent estate of a deceased person ‘

_' 5. It has been suggested to us that mcluszon of such administrations

the'general scheme of the Act. In Scotland, the sequestration of the -

estate of a deeeased debtor is competeni under Sectlon il of the

1913 Act

7. We are satisfied that, in principle, ihe Convention should

“extend to the administration in bankruptcey of the estates of person's

, c?y‘i:eg insolvent. The German Government has drawn attentmﬁ to the.

difficulties which. could result Where several hEII‘S had thelr ce: 1'rres

‘of administration in dl ferent States They propose. a provision
- Bhould be added to Ar t1c1e 3 that "for bankruptcieeof deceased
- persors estates, debtor wﬂl mean i:he de cujus™. We.fully eupport _
thls proposal but would preIer the mngheh text to use the words

_”*he deceased 1

8,' " The Blaguen Commlttee (Report on Bankx uptey Law and

- ]Deec’[q of Arrangnemen’r Law Amendment Cmnd, 221, JLT"y 1957),
'observed fhat it had been held that the provisions of PartII of

" the 1914 Act relatlnv to the effect of the ban.kruptn y on antet,ed/ztnt
__trdnsschons such as’ Sec‘i:lono 40, 41 and 43, were not apphcab*e

- to the admrmetratlon of a deceaeed debtor ander Secclon 130 ‘That

Comnuttee Wa,.:-, of the oprnon that there was no reason why the ‘Hhele




' excluded. Judgments arising out of such centractual arrangements

VS

) adminismatmn ‘order undcq Section 130 and recommended

" and consider that the operauen of the Bankruptcy Convention should be
unaffected by the debtor's death. Indeed th1s will be 1mp1emented

__.automatlcally by including ‘such administrations in Artlcle 1 (a) of

©- ambit of the Umform Law
g Corﬂpoeltlons and analogoue proceedmgs |

9. The terms of the Report suggest thaj: the Cenventlon is not

o intendee to apply to exira-judlclal and purely contractual arrange ments

- of arrapgement non- ]uoaczal composmoqs and prwate trust deeds

. appear to fall within the terms of the Judgments Convention. We
" whether such alloeation bes,ween the tmo Com entions is qaﬂsfdctory

‘protectwe clcwees for such trustees and receivers are requlred

' w:i.,um the terms oE the Bankruptcy Conventloe _ -

" the 1egai meam ng is far wuder The bankr ptcy 1aws of the United
/. K.n'*dom pro vsc&e for a surplue in the bankruet estate whlcn is an
y implication that ,a]l bamu upts are not msolvent’and that refusal to

e

pay a debt is oemeumeq due to unwillingness rathér than an 1nab1hiy

'to doso. Tt has been held that banhruptcy is a 1aw for the benefit

continental countries {eg Itahr) molvency is a condition precedent

' to adjudlcaclen Whﬂe in otherc (ee Fra: 1ce) 11, is not.
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" of the pr ov1smns ef Part I of the Act should not apply toan

v

' i
ks i

: appropm“te amendmencs and addivions. We SLppOI‘t this recomimendation 1 i

the Protocol to the Conventlon, thereby br1ng1ng them w1th1n the

between a debior anu hlb or its cred1tors It Would follow that deeds

for credltors are excluded. The appointment of a receiver and

manager undera ﬂoatmg -charge for a debenture holder is equally

have given carefwl consideration {o this matter; firstly, to decide

{o the Umted I&mgdom and second‘iy, to determine Whethev any

10 Tiﬂe normal concept of ba_ne.ruptcy eugeeete insolvency but
——
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and the relief of credito“s and thelr debtors in cases in Wthh the

latter are unable or unwﬂhrg to pay thelr debts. In certam ' o
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1 1- | At a Szympcsmm on the C‘ommumty convemmns held in
Brussels in December 1974; . Noel explamed the .;cope of

‘the Conventlon as fOHOWS‘

" In addltlon to Lhe normal concept of ”barﬁiruptcy” there
exists in all Member fates v‘arlous forms of equally _
ccoliective 'p_mcedurés which, on the basis of the ces_sation
of payments or a related concepi: and -involved :'ui infer-

f-; vention by the legal mthor:ty, have the effect of a staymg
!'process by 1nd1v1dua1 creditors and result either m
o ! supervzslon of the debtor or in the reduction of his
' liabilities so as to saf eguard the undertal"mg, or even,
in the final analys:xs in t‘le real*sﬁtlon of a‘ssets It would 7
have been impracticable to 1solaiebanhuptcy in the stirict |
‘sense, which is the extreme solution from the range of
- more flexible meazures which are intenﬁed-to avoid
: bankruptcy; consequently thbse more ﬂéxible me"é.sgres_-
_are included within the scope of the Convention. All
: procedureé not listed in the Protocdl are excluded and

- will fall within the mope of'the' general Convention.”

12, The quesuoq for dmcsf*lon is Whether such a division as

between hro_adl " ]udl(,l_al and non—gudlmal arl angements, Which is

apparently abceptable on the coﬁtinent is acceptao le in the United

Kingdom. M. Noel admitted that these restrlctlons wea‘{enﬂd thp
scope of the draft Convenhcn :Lﬁd created difficulties avd be

questmued whcther they reaﬁy were justlfled

13 We have recelved crmmsm that WhﬂP an qrb_i_txi'ary'divisicn‘
' be* ween ;;udmla,l and non- jud?c:{m !Jroceean SS may be accepilable on
.: the contmem, such a division is upsuitable in relation to the varicus
" bankruptcy and analogous proceedmﬂs within Lh(} United Kmngdom
. The Col lege, of J ustlce in Spoﬂanc& rema,rks that, if eytra Jumcla}
_procned ngs are excluded, a notour bankruptcy could cecur w.xtnout '
=seques*rat1o‘1 and iedve its effeci: on preferences and. d}hgenms

~ without being touched by the Conventlon. But under the Conventmp

bankruptey proceedings could follow, poss-wiy in another country
and with z different effect on preferﬂnces and diligences, They add

1t sn’mm d:.s,t aption might oceur when judicin} Proceedings were

T T s §
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‘started'in a 'c"a: ee' Where a receiver for a debenture holder had

‘ been apponted and had been administering a company S assets
. or where a voluntary winding g-up was turned into a Wlndlng up

' by the court. The Assouatmn of Certified Accountants considers

that the Convention should be extended to cover extra-judicial .
a'nd contractuallarnange'ments in erder that the powers under the'. :

o Convention in respect of the collectlon of foreign assets should

' be available to trustees and recelvers in such proceedings. The

| AS;}GCIdtIO'l also considers t that the Convention should apply to

any 11qu1dat10ns Whlf‘h are consequentlal to practmal 1nsolvency,

'hence 1t should cover cre editors voluntary 11qu1dat1ons

14, The Institute of Chartered Accountants in England and Wales
\udheres firmly to the view that reeelvershtpe deeds of rrangemem,‘
' o {and voluntary 11qu3dat1ons should be brought mthm the scope o the
é ‘ﬂr&“d’ m@? onvent*on In their v1ew/the ‘whole practlce of msolvency in
W i 2’\5‘ w “’i@ndl&nd and Wales is knndamenta}ly dependent on these procedures g
o bwq M ) ?nd if they were e&cludea irom the Convention, it would mean that
" the bulk of insolvencies in England and Waiec‘ would be conducted
’outmde the ma Conventicn. Moreover, the d}f f~u1-t1eb
: .experlencea by voluntary heu]dators and receivers in establishing
title, cnrrying on bv'-“-"w=f-‘e, enforcmg Judgmen s, , resi 'tin':T :
| t*"cnmente ete in Europe would undoubtediv be magmﬁed by the
._ fact of ‘the exclusion In their view whatever the practical

cuiflcuitles. means must be tound of harmomumg the two systeme

: 15  We have ndﬁx} ttut the Cemrmttee on the. ELropean Judgments
"lContrention under Lord Kilbrandon, assumed that such matters fell
- to be dealt with. under the Judgments Conven* ion thouo‘h they 1nd1cated
that the pom‘t rcqulx ed clarification. -At para.graph 88 of their report
- they said, "It seems that compositions and armngementu effected out
of coart by deed under the Deeds of Arrang;ment Act; 1914 in England
' ler under the common law in S‘cotla.nd are not covered by the draft

: Bam:rnptcy.Cenventmn._ However, the official report makes it

T T T T Y S T g o
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'mterve"ltzon of the 3ud1c

_ BN
Torities are not covered by the ?

Article 1(‘?) exception, ‘and therefore are covered by the Judrrments

Convention.” This is a point of some- practical 1mportance and it would

be useful to obtaln confl?' mation that the Judgments Conventlon does

apply in these cases.

Summary of Coﬁtiﬁé‘ﬁtal analogous proceedings -

Belgium

16, (a) concordat judicibiré.', Under thls proreedmo which is

-not valid again 3t preferential credltors the aebtm is

not divested of his propertv but continues to manage '

“his ugdertakmg_ There is no pemod of relation-back
but since the composition petition constitutes an
acknowledgment of the suspension of payments, inthe
case of bankruptcy, the period of relation-back may be
'back dated to the ua.y on which the camposi’cion petition
was lodged. Al‘ pvoceeumgs for enforcement are staypd

and the court supprmses Lh&, progress of the proceedmg

(b) sursis de paiemfent. A mOratorium granted for a term

of 1 year, on condition t'h_at the debtor is able to discharge
all debts m full. 1t aﬁapearé that on'ly one sﬁc‘h nreceeﬁinér
'has occured in Be}glum during the last 15 years but the
procemmg has been mcluded within the terms of the
Conven‘rmn because it pr evenu-, bankruptey proceedmgs

from being instituted.

{Germany

Y PR Gerichtliches Vergleichsrvérffahren.‘ "This is' referred to

- &sa rehablhiai*on proceedmg, no’ dispossession tai«es
place amd_a admlmsirator is appmnted whose duties are
' _éonﬁnedto superwsmn and m_spectmn;. .indlmdual.proceed- |
“ings are suspended.. There is no permé of relation-back -
: _unlbss ba nlrupicy is subsequénﬂy d_.eclafed, when the
'_ perxoa of relation-back extends to the commencement of
the '>na10 SOUS pr Oa.,eecurg The compoqﬁon ig not valid

as -_agamut preferential creditors.

._,_Z.
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France

18.

* Italy '
(3)

19,

(a) Regiement Jumcla,lre The debtor is aosmted 1n

. proceedings or ‘proceedings by way of executlon are

- suspended; the rules relating to the period of relation-

o1 pr eferent1ai creditors unlegs they agree to be bound

)

* the adﬂ’lﬂlStI'ElLIOn of hlS estate by trustees 1r>d1v1dual

~also apply. The composition is not vahd against secured o
' |

e e R i i i, it et
N
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back are the same as thd"s'é" connected with bankruptcy

- and the set off rules prowded for in the Convention

by it. This proceeamg must lead to composition and if '_ i

the comp051t10n is not adhered 1o, it will be d1qsolved

and be foHowed automatlcally by bankruptcy o g R

Concordat prﬂventlf 'I‘he debtor is not divested of his

Property but the r'ourts have wide powers to dedide to

_ What extent its admmzstratlon ‘will be supervised; in all

cases a trustee is appointed. Individual proceedmgs

by both preferentl.a}. and unsecured creditors are suspended.
The object is to stay proceedings in order to enable the

debtor to pui forward a scheme wﬂh a V1ew to discharging

his Lablllhes The proasxonal stay is for months with 2

possible extenszon of one month. If the seherne is accepfed

g a moratorium is granted for a max1m'um p@rlod of 3 years.

Concordato preventivo. The debtor is rot divested of his

proﬁerty but he~comes under fhe upervruon of the court,

Individual proceemngq to obtam recognmon of a right are

not stayea but there is a staym g of execu:mn ‘There are

no cspecch provisions revardmg the period of relauon bacxg,

however, when a composition leads to, baﬂkruptcy, the

period of .lelauun back is extended by 6 months. ”i‘here

' are no upemal rules regardmg set off. The proceeding

i L P W Mo g e, Y = w4 ST AT

- is vahd as against pref erentlal creditors with regard to

: defer“m*zt Oi pay ment but th\. preferent1a1 credltors must

be ab}e {0 %e satisfied in full - To be allowed the concordato,

g
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‘a éebtdf must'offer gen;i{-:ze é{jerei'htees that he Wili
pay ‘at least 40% of the amount dué to unsecured
' --.,'Cred_ﬁ;ers. To this end he may ‘surren_der ail his. |
" property to the creditors as a guarantee. It is also
8 'peseible_fer a third party to g'.ier‘antee on his behalf
 that the composition will be (:a_rfféd_ out. - |

' _' (b) Amministrazione controllata. This is for a debtor

expefiencing temporary financial ldiffieulties and,
o provmea he is not in a state of insolvency, he may
ask the court to place his undertahmg undet superw sed
| administration. If the court accepts the request, the
. debtor is gwen a deferment of paymernt of 1 year which
is valid agamst all cr edltors - No remission of debts
is allowed and all cr ee’utors must be satisfied in full.
The debtor retains {ull freedom to manage his aﬂo.lrs

under the courts superwsmn

Luxembourg

96, (a) Concordat preventif de la faillite. This is similar to

the Belgmm concordat ]ud1c31alre

-, (b) Sursis de paiement T’hlS is comparable to that under

Belglum law.

Netherlands

.21.. | -,(e) 'Surseance van betaling, 'The debtof 1s assisted by a-trustee
' and may not act alone. Proceec‘xip. os for enforcem'ent by '
- unsecured creditors are stayed, but prefer emce oy ed1 ors
_ketain all their rlghtsr includi ing individual m,tlon for
~enforcement, but they may not peiition for banﬂruptcy Rmes
allowmg for set-off apply as in bankrupwy There is no
perlod_,of relation- back_unless the scheme fails, when t_he o
enseing bankl*eptcy will re-latey}aeck to the comree_n'cement'

of the scheme.
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(b) Vergaderim van houdefs-*&an schuldbrieven aan toonder. A

' procedure which is rarely used whereby the rlgnts of secured
_credltors such as. bondholders can be modlfxed when the company_ :
'1s unable to completelv fulfﬂ its o‘bhgations Such secured | |
-' ._ “credltors are preventOd from pet1t10mng for the bankruptcy

: of the debtor but cther cred1t0rs retain such rlghts

o 'Compoeltlors arrangemen‘ie ete in m}g!and

| ,'3-22. - 'The law is basically enacted 1n the Bankruptcy Act 1914 as

é.mended by the Banx:vuptcy (Ameqdment) Act, 1926, the Bankruptcy Rules

_ 719%2 and the: Deeds of Armngement ct 1914 and the Deeds of Arrang:ment
‘Rules 1925, | o o |

i S ';723. . The Deed‘= of Ar:re.nrrement Act regaletes extra -judieial arrangements '

" and deals with the ao&gnmﬂn* of a debtor s e seets for the bermflt of {'redliors,
extra- bd,nlf:vuptcy compos1tmns aeeds for 1nspect0rsh1p, letters of

P ~ licence authorising the debtor or a third party to manage or dispose of

| _ ‘a business with a view to the payment of debts and agreements or
instruments emered into for the purpose of carr ying on or wmdmg up

‘the debtor's bu._,mess@ :

s By Section 21(1) of the Bankruptey Act 1614, after the adjudication
of banlﬂ*uf)tcy the credifers may accept a proposal for a composition in |

M { ¥ ”; eatis*’zction of the de?ofs due to them uﬁder the bankruptcy," or for a

. B Scheme of arrangement of the bankrupt‘s affdlrs In either event the
same proceedmaewﬂl be taken and the same consequences ensue as

in the aee ei a com oszt]on or schome 'wcepted before ad]udzcatmn
Buch a pror*osal may ‘ue aceepa,ed by the cremters at any t1 me after the

) aeg udication. P,l eval of the court is requlred vpon which the court

" _'ﬂnnule the banx“w’fcy and the title to the estaLe vests in the person the o
. court indicates and under condltluns also set forth by the court. The - -

- compoeltmﬂ is blndlno‘ on all ex emtoro s,s far as they have: provable

- debts except for certam judgment credltare In certain cases svch _
.-ae non-perfor marnce on behalf of the debtor undue delay or fvau(i the |
court may an“ml the (:01np031t10n and declure the defendant banhrupt upon

Q a eeltlon o‘f the irustee or one of the crednors The composﬂ_:lon works

, i a8 & conmtma.e_l gischarge.- The debts revwe on the re-adjudication bankrupt '
¢ / - S ‘ e~ —
j _ '\{}f the debtor. . . . L T . o
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" the general law rei&tinc’ thereto. Such arrangements usually come

b

Composﬁwm to pr@veﬂt barﬂwuntcy

‘W@Ww 56

g..

25, 'The procedure 1?01P composiiions i‘ or the pfevenuon of ban ruptey

i -

.18 almost the same as that in the case of th@ composztlons for the

'termmatmn of -bankrugtcv But the time- w1th1n which a proposal may

“be made is limited to Wlthl“}. 4 days after the subr“xlse.lon of a Statement
T e — .
‘of Affairs.  Inti 1s case the proposal is lodged w1th the Oj.fl(',la.l

Recewer. Such a preventwe settlement may only be Jnltaated after

o

the mltlatlon of ankr uptcv Droceedmgv ho= zh before adjudication. 52{
‘To obtain set*lemen’r befcre the 1n1t1at1on of ba nk:ruptcy, the czemor '

must resort to. a*mﬂable setzlements or. ‘to deeds of arra*}gemcnt

Deedo of arrangement

. Whele creditors make arraﬂf‘"emes?& wﬁh a ﬁcbtm' outcsic[e
the provisions of the Baniz_ru;}tcy Lcts, the rules of banke uptey do not
‘applypand fhc debtor is released from the claims on]y c?those Wwho _

. assent to the scheme. The arrangenent is a contract and subject {0

within the @eds of Arr ngemert Act 1914, and if they fall within'
the definition of a '"deed of arrangen;cn’t” they must comply with
that Act in order to be vaha. A deea of arfangement is any mstrumeut

whether under seal or nm, made for the benefit of creditors generally

~or made by an insolvent debtor for the benefit of any 3 or more creditors.

It may be:

(a) An asolghmer’t cf pro ner ty to a Lrustee for tne cred litors.

: (b} A dpea or agreez} eﬂt for a composnlon

hY

) An instrumeni whereby ereditors obtain control over the

property or business of the debtor.

A T e T AT




27".’ . Bince the making of a deed of arransment is an act of bankruptey,
Jereditor who has not assented thereto, may rely on if to present a
etition against the dea‘tor, hut . creditor who hao received notice from
ti:e trustee must brwg hlS petition within one month of such notice unless -
the deed becomes void. If the deed doeu become void, even.an assenting.

creditor may rely on 1ts execution as an act of bankrupt(,y The rights

o and liabilities of a.trusbee_under a deed of arrangement do not arise from -

the provisions of bankruptcy law, although in some respects his duties

~are similar to those of 2 trustee in ba.nki"up'tcy They are defined by -

the general ru‘esapchable to trustees and in addltlon gspecial dutles
may he defined. in the deed itself,

28, If a cieed of arrangement becomes vo1d and petﬁi‘mu in banxruptcy

is presented more than 3 months from the aeed‘s execution and a receiving
order made, the 'tru.stee under the deed is protected as to dealings with and
payment out of, the property, if they were proper on the foolting of tne deed
heing valid, and 11'? ke sbows he did not know and had no reason to suppose that
it was void. Where a deed of arrangement is avoided by reascn of the bankrupt
of thp debior, any expenses properly 1ncurred by the trustee under the deed

in the performance of du’cies impo'sed on him by the act are paid to. him by the

trustee in bankruptey, as a first charge on the estate. Deeds for the benefit

‘of creditors generally may be enforced, and questions arising thereundmr :

aetermmea by the local tankruptcy court, the locality being that of the

debtor's residence or b“sme.,,s V.t the date of_executlon of the deed.

29, Any of’her arrangemep‘ts mdde before hany;rwtcy proceedings have

-

| \LW\’;«"-:"?‘;\;%J.. M 4

been commenced are goverped ﬁmmarﬂy by tbe ordmary law of contract.

Such a.rraagemevts are b1nd1n9‘ omy on cremto**q who assent and do not -

require ‘ihe approval of tﬁe (,ouz'i

30. An adv.f,,mage of an 'aaalogoua for m of proceec’n prey aemg inclucded wit

the Convention is that no+ 0*11}’ is the procee'ime ei:fectlve inall Com‘acflpg

/ S‘tabes but it preventq ar} other form of proceedmg, even banh“uptcy from

De:.ng instituted in ar.otf\er Member Sta e. Hence the Court seized of the
analogous o eedm rbtamu Jurisdiction shbuld vankrupicy be declared

subsequemly. Tn its present form the Convertion could not readily ke

e creas

cy |
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- excluded. However, we are cancerned that the trustee under a Deed

Receiverships SR Q&{ E; f%\&

Deeds of Arrangement and similar nonwjudicia'i compo.sitions should be

;matters at Appendix. ﬁ‘his wili be the 1 .ote prcduced by M{uQ
i 1,

: Ccmpoqltions and sche*ﬁes of arranvement

“to these afforded to hqulda.n.ors under ihe Convenhon

e e, e

e e AR et g L b R e SR 2
- e e r.l

xtended to include extra-judicizl proceedings. and we are satisfied that
e _ f 2

of Ari‘angement should be adequately protected and that an Afrangemeﬂt

could not be upset by 5 subsequéni: bankrupicy in another Member State -

im_less it was also vulnerable under UK laws. We attach a Note on thesi//

31. We are Satiand that compositions and schen es of arrangement
provme& for under the various Bankruptey Acts in England and Wales,

Scoiland and Northern Ireland should be included m the Convention,

32, Although a company may malfe co*nproz ises or arrangemeuts

with individial creditors, it cannot transfer all its nroperty to trustees

for the benefit of its creditors (1848 Act, s.320(2)). However, schemes,
éompromisés anc reconstructions are provided for by the Co.mpa.nies Acts,
whether or not during the course of liquidation. It iz our view that where

the san ctjon of the court is a pre-requisite to the 1mp1nmeptat10n of subh an
arrangement and where creditors’ rights are affected, such a,rra'qge'nﬂnts _/

should come within the Convention,

33. We have rec elveﬂ a number of repreqentatmrs that re(‘ezversh

shouid be included in the scope of the Convenh.can. -Almo t invariably the first step

- in the er:-fo ~cement of a uﬂbentt_re 1s for debenture bnlaers or thelr trustees to

secure the apmomtmen* of a recewer A recewersmp is part of the normal

‘commercial practlce in the UI& Tne recewer often carries out some of the
functions of a 11qu1daw ; for exanﬂpu, he has to have regard to nghts of

' :preferericefand it bas been suggested that he snoula have comparable powers - -

1 -
i P
T%%j" MUK i’ M/mwr% ?\
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34,  We certainly consider it desirable that the powers of a receiver fop
debenture holders should be {T:‘Wen -univé""sal recog Iiition thri)up‘hOLt the
Commum‘ty But a recelverszhlp ig ease*mally a part of the procedure for

: enforcmg secured debts, at the suit of creditors who rely on tneu" securlty

‘thus, ‘it-is outside any liguidation. In principle, therefore we think that

- the Convehtion shou_ld not apply. Nevertheless ifl.oatingcharges are of . o ;‘

_ great importance to the commercial community in the United Kingdom and E

j we are concerned to hear it suggesf‘ed that some Member States *n1ght 1ook
W %upon such becurztles as fraudulent preferences We unczerstand that the

YM N EComm1 ssion has under consideration a draft dlrectlve on the recogmtlon of
W’\/ﬂt’ %SELU]"IUES over moveable pr Operty Wlthout dlspossessmn We assume that
. M ' is&ch a directive would include the recognition of {loating charges’but even
W so we consider that spemal provision r~h0uld be included in the Bam{ruptcy
W Csmmw}ﬁ to afford them and the powers of receivers appointed under them, = | ;

/rewg—mmn thr vughout the Community. The»provllswns of the Uniform Law

should then expressly include them as a security'for the purposes of the Taw,

/ NOTE BY SECRETARY: Pdragraph 33 and 34 wﬂl probably require .

amendment when ihe sub-cormmittee have repor Led - see MR 19 para ﬂ

Velhmary wmdmg up.

.36, N The.voluntary w'i.nding'-—up of a registered company occurs if it pass.es
a special resolution to that effect, or if it resolves that because of its
liabilities, its business cannot be continued and that it is advisable to wind
| ﬁp. (1848 Act, s.278), Where it is pmposea to wind up voluntarﬂy, the
< majority of the mrectoru may make statutory declaration as to the cempany's

selvency, to the effcct thai in their op nion, the company will be able to pay-

© its debts in full within 2 specified period not exceeding twelve months, The
' lmuldauon then proceeds as a Menzbers‘ Voluntary winding-up, ‘and the members

appomt Ilquzdator who'is not sumect to the superv;smn of the credltor

; 38 I the al?‘LCtOI‘S maze no declaratlon of sowenﬂy the hqulciatlon isa
Cﬂ*edif‘ois Vslunto.ry Wmdng&-i,p The c**ednms then, gpnera,lly have the
~final {:h01 e as to who sh? i be the hquda,tcr and they may appoint a- commlt

of mspecuon to asslst and SUDEI"VIJG Inrq, '

- .14-
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40. - We can see no Juuuflcat;on ior ihe inclusion of m&mbers vomrnary

“r

.51, If the liguidator in & members' voluntarjwinding«up decides that

‘it will not be p’}ss ible to pay tﬁe ('ompa,ny S debts in full W]thln the gpecified
period he is required tocali & 'redlfoz - meeting. This does not. convert the
liquidation into a creditOrs’-_volumarv winding - up, but it ensures that
créditors are given info'rmatinﬁ about the compa ny’ 's position, so that they

may petition the court for a winding-up order if they wish,

38.  The fact 'that a voluntary Wmdmg up hdS commenced doeq 'mt preveqt
-the court from maﬁmg anorder for compulsory ]mmdatlon '

FE"'.‘SQ. We unhesitatingly recommend that the Con*.rention.-should apply to creditors'

“volurary winding - up. TG eyclude them would be inconsistent since such a

shquldatlon implies that the Lommmy is prachmily insolvent.

wmdmcr-un, but we note that a pwobiem rmgh arise wm:re the liguidator
decmegt hat the company will e unable to pay its creditors in full. It is
possﬂhe that in such case& creditors will u&ua_lly petiticn for compulsory

liguidation. But in our view UK law could with advantage be amended, so

- that the liquidation was aUtOl’Ilathalif c:dnvertec% into a creditors! voluntary

winding~up and provision H!a,dt:‘ for the “pmlmmem 0i a committee of 1nspection
by the creditors. '

41, - We have considered whether creditors’ voluntary winding-up should be

listed under Articlel{a) or under Article I (b) of the ¥roiocol, Ciause {2) is

limited to the major bankrupicy proceedings in Member States_and clzuse (b)

lists other procesdings whichl.in general, are capable of being converted into

ful}. ba.zikruptcy. We do not have strong viewe on the mﬂ._'ti'er’ bul since a.

_ voluntar}, tiquidation does not preclude Lhe m;kmg of a compuborv winding-up

omer{,wo think 1t should !m 1nciuaﬂd in clause (&),

42, ¥ creditors’ winding- up is ]:mted in Article 1('9} of the Prc»s.ocol 1t fo‘]ows- o
that 1t zhould also be hsned in Article XL
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: ﬁdministration orders

_ 43, An ordrﬂr for the admlmstratlm of small ec'ta‘i:e may be made, in

| certain circums itances, hnaer section 148 of the (‘ounty Couris Act, 1959,
Application for an order may be made by a deb or who is unable to pay'_

county court ]udgmen;. and who alleges that his total indebtedness doeé

- not exceed 3?,3007; The crder does not rake the debtor bankrupt but it
causes his agsets to be admmlstered by the court for the benefit of the

~ creditors. A schndule of liabilities is prepareu and a composmon is fixed
1 by the court. Cl‘eultOI‘S to whom such debts are due are precluded from

takmg action agam'sf the debtor without the leave of the court,

- 44, Altho_ugh th_e debt or may be insolvent in 2 practical sense, the
purposé of the administration order sys*em is fo avoid bankrupicy.
proceedmgs and to give the debtor a PI‘:m(:fh to pu~ his .f,rancial affairs in

order. We u_nde rstand thati almost invariably, de S are p'].m in full,

45.  In our opiniona counly court administration order is Aﬁ a

suitable proceeding for mcluslon in an ;nternatlo*aal banlarupfcy conventlon.

’SUMM ARY

co48. D"ocrﬁdure S recommended for inclusion in Article ¥(a) of the Protocol

(a) Pankruptm (Engﬁanrj and Wales «md Northern Ireiand)

{b) Sequesira 100 mcluc;mv the sequcsfrauon of a decea,scd dpbtor _
(Scotland).

- {e) Adminisirmlou in baniu*vpfcy of Lhe eztates of pergans dvmg

- insgoiverf.t (T‘ugland and Wa.le° and Northern n Ireland)
“{d) Con mulsory wnwdmg up of compames.

fe) Wmdmﬁ ~ap of companics under ‘1 supmﬁv'isiﬂm of the court,.

45
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 We propose for convem@qco to refer subsequently to Lhese ntli}&%s cexlec“vcly

4%, Procedures recommended for inclusion in Article Ub) of the Protocol

(a) Compositions and schemes of arrangement under the Bankrupicy Acts.

(1) 'Arrangements under the control of the court (Northern f}relaﬁd)[

(¢} Arrangements, compromises and reconstructions of companies / )
whether or not during the course of liguidation where the sanction

of the court is reqwred am'i where creditors ' rights are affected.

Persons and Entltlﬁés to Whlch the Conver‘imn apphes

: 48; The Conver*tion does not contain a p; ovision indicating the bate gorleu
of persons and entities to which it is intended to apply. The French text of

the Convention at various points assumes that it refers not only to individuals

but to "'societés et personnes memles". It has been pointed out to us that the

: ST s : g T PR
term "'sociéte' in French (and compare "Gesellschaft" in German) is itself a

_ oenus with a number of distinct species, only some of wha.ch are equivalent to

'limlted_ companies in ‘the Engush sense, and which include ‘what would here be

termed partnerships or limiteci artnerships Snmlar’l the French term
p p Vs

”personne morale“ (and compare ”Jurlst:lscneperson” in Germnn) is not

adequately represented in English by the terms "legal person' or "artificial
pers@n”; for it may include groups of natural persons who do not, in Eﬁglam:‘z,
pOSSEeEs a corno-{'%ﬁe personality, even thongh they may procedursily sue or
be sued in their "firm name". We assume, however, that the Convention
applies not only to the administration in insolvency-of individuals, but

of partnerships or firms whether or not possessing legal'personalii:y,

registered companies whether limited or unlimited, and of unregistered

companies and associations, whether or not possepqmg legal per sona!;hv

&g "companies or firms", We also assume that the Convenuop is n@F intended

to :e,;rp}.j-;r'to State corporations and other agencies of the State.

£y

- ﬂJO’E‘E BY SECRETARY - It is for consideration Whé'ther fhe 2 charts

prepared by Sandy should be inserted to 11111=trate the pronlem. If s0,

perhaps uandy will kmdjv proparb a suitable- exmnatov’y note, ?’

-17-
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English

Association or Society
Foundation

Partnership

wwowmmmwoumw_wmwmﬁmamku_

Commercial partnership

Hwawwma_@mwdﬁmewa
Stock partnership

Private limited company

“Publie ooB@mﬁ%_ow
.. stock ooH@owmﬁwoﬁ_
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French

association

,%oﬂgmdwow.

mmoowmdm_ow<ﬁwmv

(société particuliere)

Société civile bﬁo&mmmpoumwwm

S00i6té en nom collectif

Société en commandite simple

- So0iété en commandite rar

zctions

Socidtd A reospornsabilitd
_ limitde ﬁmhwwv

| Sociéte bUOﬁ%Hm-Am.b.v_

{
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i
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German

Verein
Stiftung

Gesellschaft des dmwmmwywowos onsdm
o - (GbirgR)

“offene mmsmmwwmmmmﬁwmowmwﬁ.;_

(OHG )
Noﬁﬂmﬁmp¢mmmmHHmQWNWd (¥a)

Noaﬁmwnwﬁmwmmwwmomew.ms%.bwﬁwmu
o (KGaufskt. )

Gesellscharft Bw&+@mmoswm5dew mmw&awwh
(GmbH) - -

Aktiengesellschaft (4G)

“

NOTH ; _HSQmm_mHm rough equivalents only and should not be taken to correspond exactly.
~in the different systems. - . R .




t ""4_9'_.__ We are OJ. the opmmn that 3r1 Lhe mterests of certalnty, *a
- .Convenuon should e‘xphclth 1ud1cate to W}uch persons and emmeq 1t
' appllea. : L1sts apmlcab e to each I\'Tember Siate should be mcluded in

) "Lhn Protocol

': 50 The Bankruptcy C011V8ri‘101‘1 Spemflcally excludes from its ambzt . o

L.'_._'the “demg up of certai ypes of company or underta,kmg The

one general exclusmn, contamed 1n A_rtlc}e 1(3) is 1nsuvance compa,nles

-"‘:'other than those which engage Only in re msurance. Insurance compames

R ‘are exchuded by reason of the existence m Men‘ber S tates of spec1a1

. ’ﬂregulﬂtzons relatmg to +helr operauon and possm]e 11qu1dat10n and b v

"'reasoq of the m:.ended harmomsawon at. Communlty level of the law

'rma‘rmg Lo msurance compa me Artmle I of the Protocol | 9rov1des

e -.-:"- that the Conventlon is not to apr 31" to proceedmgs for bankruptcy etc

| A:'wbwh are ins tltuted in {*arhcular Cemractmg States agaihs‘c specif 1ed

3 _}nStltu‘thnS in tnose Sfa‘i.es which 1nc1ude sa\rmgb ba,nkq and muLuaJ -

L sa.wncrs funds 1nst1tut10ns for %avmg ‘Lowards and loalﬂ“ for the

pure ha'«;e of dwe;lmg nouse 5, and mutuahsed re- msuranf'e un dertakmgm

Thlo does not, however premude proceedmg,s for banyrup,.cy etc., against

' mobe msua,utlons in other Contracting States. Such proceedmgs although
- otnm'mse {aﬂmg w1tn1n the uonventlon, nﬂed not be recogmsea in ‘the

Com‘ractmg State Wmch s p ecnﬁed 'Lhe exclusmn. ‘

o 51 C We understa d that tzcie 1 of the draft Tnsurance Direbt’ve restrlﬂts
- its dpphcat:r.on to the dlrect msurance Lndert akings covered by (&) the First
-Indemmty Co- ordmatlon Dlrectlve and (b) the First Life Co- oroma{ ion
) ‘erectlvejl_g‘ direct mdemmtv an= life 1nsu*~a*me undertahmgs Only Therofor
the exclusioﬁ clause as at praben- drafted in A ticle ixB) of the Conwentzon

o wou.ld mean iha* some albeit small mﬂuranr'e L dertakmgs, would be gutside

‘ _bmh the Conventlon and the D1rectlve.




52 Accordmglv, we re ccmmenfi tha.t tbe "‘)s.ClLSIOn clause in Artlcle 1("-)

i : 'shr)uld be amended 50 fhat only thos e undertakmgs coming within the

E'Q'."‘I)lrectlve to co ordmaie thc Wmdmg up 03“ dlrect msumnce undar takmg,s“

are excluded

iy 53 We should puf on r..c :*“ thaz tne Brlhsh Insurerf" Europedﬂ .

il :.:;COl'lenlttex, is against any dmtmgmshmcr of compames engaged. only in

re-ins urance so far as tne UK is concerned and propoqe the clause should

e be amoqded to- read

_:‘f."and are not °ubject to the natlonal 1nsurance sunervzscry leglslauon
of the Pontra.('tmg Sta.ta in Whl-"h the1r Head Offlf‘e is sfcuated a

' 54 .' -_ “ Wlth rega rd to the smﬂczﬂed 1ust1tutlonb listed by varlous N ember

i 7-‘ ' Si:a. es in Article I of the Proiocm - these catego ries of concern may all

; be wound up unaer thn basu: prov:ismns of the Compqmes Acts, 'thhough

ﬁthe e prows:toncs are modified to a certain extent by Ieglohtmn SpECIflf"cﬂ iy

' gnvcrmng these orgamsatlonu. We do not consider it appropriate to

' "':'-'-_A‘ob]eu to the ex C].LSIOHS hsz,cd by other Meémber States. As regards tha

_ Uf.x clea,:rly all tradmcr orgamsatmnu s‘aouml ba mcludec. in the Com ention. -
W e ﬁo not co nfnde; that we have the neccss&ry 1nfo*'mat10n o whlch to
rﬂcommend exe iLSlOHS but in our V1ew thc Comfcnuon is faot appropmate

- for aeahng Wlth orgamuatmrzs exermsmg pub functions such as local '

o -aathomhes

Terrnorial Scope of th'e'C()nventicn

1 T Article 74 aeclares that the Conventlon shall B.D“l_;f to the T"‘Lro ean

Te; rnom% of the Comracﬁng States._ In addit tion it 1s 1';0 apply

to Surma m and L}l‘* F‘Ie&eﬂandc‘ Antﬂles

": 2 ”1nsuranc'e underta‘«:mgs of 3.11 klnds ir respectlve of Lhéir'legal '- S

o (a) to he French over Pa.‘: departmeuts and overseas terruorle ano

.-:-form ‘with the ehcephon of those Whmh engaged only in re- muurance '.

(b) ) if. tne K!ngaom of tde I\Tes,herlanao mak;es a decla,ratmn tc this Pnect '

’ .




SR .terrl‘torlﬂs.

qu Arhclo though corrcsponomp Wlth Artlcle bO of ihe Judvmenbs o

Conventlon presents some problein s The Convention can only apply

dlrecz‘v to those Ebropeah =fI ery L or ies of the Umted Kmﬁdom 1n reepect

= of Whlch the Westmmoter Parbamﬂnt qormally exerc1s-<=s legls}atlve
e ]authorxty Havmg regard to A?hcie ?6 and Protocol No 3 of the Act

; ',:_‘of Accessmn to the Commumtlps it Would seem that the Convenuon

‘shomd apoly to the Umied KJ ngoom ie Enﬁla‘m and Wales Scoﬂano
ot and Northern Ireland bLt not to the Channﬂl Islands and the Isie of

| Ma,n or to the non—?-?'hropean over%eaq Lerrltorlns and dnoendencies of

| -'_j"the Crown. L

| 6, Lheve would b@ obvmus advantage ﬁ the Conventlon'could a,pply

- ;"_'to th Channol leands and thf—‘ Isle of “v{an mdeed were they to be

exc 1uded!,1t is conoewaole that the 1g‘1t bf—\come "bankrun tCcy havens" i

: .amlogous to ""tax havens” C It is well known tna‘t numerous Lc:ompo.nies

) clre reglstered in the Charmel Iulano_s and recenx reports mdlcaw that

Aco ] pany regl.)tratlons in the Isle of Man are o the mcrease OQVIOU,SLY

- -there can be no queqtlon of tho UK unilater ally dﬂclarmg that these

terruorleo should be 1ncluded in thL Conventlon. _ We recognise that t’

_' a polzahm_l matier; n@verth@ess: we rerommend tha‘ the appr oouai:

- Gover nment Depax tment should consull chp Channel ISldI’ldh amd tne Iqle

_"Of }‘\f’an seekmg agreemenb tnaf thc ("ommn‘clon sbould emend to th se

'..._,5‘7. ' _ As a European termiory, Glbx aﬂ:ar is presumably (,oveved oy the -

_obhgatlon to. accede bu it is not clear to us the exient to which tue

Coz vention mlght applv 'Lhere. We uﬂgest t:_«al, tms is a rrlatter io;

Conqu’La,tlon bemwen H*e UE’ and Czbraha*‘ governmama.

[



t - B8, The pOSalbIe m»;h:szcvl GE the oversws te;; jtories of Comractmﬂ"
-States in the Convention present 1ff1£111t1€5 The principles of Lnl‘ty-

dnd universality of banke hpicy emb d ed in tne Convention imply a tacit
_accepiawce that. the Comracﬁnb Sta tes have reached - to speak in very
.-general terms-~ a common level of attainment in matters of brankruptey
' 1a,w and practjce.'f_ It has been suggested, howevef to the Committee
 that this common level.of attainment will not necessarﬂy have been

pE———
reached at present by legal gystems in all the overseas territomes of

the Contractmg States and that, for thls reasun. tne Convention should not
for the time being apply to such overseas territories. We are uneasy at

the proposed application of the Convention to territories outside Europe

NN - unless it can be demonstrated that the domestic ban kruptey law ik as
[ﬁ,}%ﬁ(% o fully developed in law and practice as in the countries in Europe.
W\LWM e 98, We_recommenﬁ that the scope of the Convention shiould be limited
:Mii\ 0\}% - at the‘ outset to the European territories of Member States and that its

extenaion to their overseas territories shouid pe g matter for snbsequem
_ negotiation and the agre&aom of all %t emb T S ates, Such territories

should then be listed in the Protocol.

80, Under section 122 of the 1814 Act, "orders in ajg" may .Je obtained

‘between the courts of the UK, and between tﬂ,o e courts and ”evevy British
curt éigewhere héving jurisdiction in ban}:ru.pccy or insol vency. "W “u"»s’:@ |

that our colleague, Mr Muir meter QcC, Giscussed 't.hu pOss 1f~1<= probplems

1 his Opinion on the draft Bdm«zrmi 'y oqvemzr‘n dated 17 &‘.. darT
—

'.,,7[ N AV erefore, we ‘consider it necessary on i1y to arav' attention to L
! matter andto s suggest ‘that mpecut conmderatmn will require to be g_u on
‘to the 1mphcat10% of the Cor»ven‘i:mn in relation io the ”imperml " provisions

,01 the Baniirun cy Actg,
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THE SCOPE OF THE CONVENTION

Procedures to which the Convention applies
_ _ P

1. VThe European Judgments Conﬁentio_r_;, while providing for
. the recipz?'ocal recognition of judgmen’cs-by the Courts of kiember

States of the European communities, by Article 1(2) excludes

. judgments relating to "bankruptey, Wl“dlnﬂ‘ -up, arrangements,
~ compositions or similar proceedings.” This gap is to be filleg
by the Bankruptcy Convention which, according to the Report, is-

intended to apply to "any proceedings which being founded,

Ry Lo i

“according to different legislations, on the condition of cessation
of pay_ménts_, insolvelncy or underminingofl the debtor's credit, -

E i‘mply an interventmn of the judicial authority.., not only suspending -
individua_l.p'roceédings,' butachieving forced and collective
realisation of assets, or simply, _con'trol of a debtof'é-business’.'.
The Counvention itself does not Say this in terms, but achieves a

-similar result by listing in Article I of the Protocol the v-ﬁrious

proc_ee'ding's in Member States to which the Convention appn

e Alt hough the reiereme throuwhout is to bankrupwy,

is clear that t_hf, provisions also eza.end. tc the hquldaimn of

R s i S I P

~companies; indeed the Report states that it relates io physic
pers'ons, r‘ompames ana firms and legal percons against whose

assets bankruptcy ma3- ba ingtituted, irrespective cf the z:za.i;ionaliiy
of t'hze_ parties. IL is also clear that the Coavention is intended to

: o R ap_p}.y, apart fl-‘_Om.thE”de}.C proce_dures’ of bankr‘uptcy and.

liquidation, to a number of subsidiary procedures to be listed in
Article I{b) of the Protocol which i‘n.clude-judiciaﬂv sﬁpervised
schemes of arrangémen* and compositions. These proceaures
i't is unders stood, are ‘those covermg elther .Lhe collective
hquidatlon of the debtor's assets Qr designed to avoid such

‘liguidation while safeguarding the creditor's interests. The
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- Conventlon aiso apphes 10 ]Logme ts whlch are made mcmemally

in the course of the bankruptcy,. liquidation, etc. These guagments :

) ‘are limitatively enumerated in Article 17 and include judgments

B mvahdatmg transactions during the perlod of relatlon back and

judgments for the recovery of property consequent to such

- Judgments

'Admmlstratlon of estate of persons dymg 1nsolvent '

3. s not clear from the present text of the Conventlon whether

. it applies to the admmlstraqon in bankruptcy of the estates of persons

olym0~ insolvent (in Scotland, the sequestratlon of a deceased debtor).

It 1s understood that the Federal Repubhc of Germany has proposed

~ an addition to Article 3 which would answer this question afflrmatlvel_y.'

The inclusion of such administrations would, at first sight appear

_-to present 3ur1sd1ct10na1 dﬁhcumes because Jurlsdlctlon in respect
of a deceased insolvent debtor is in many legal systems (1nc1udmg

‘the U.X.) based upon his place of death. However, since the Hague

Conventlon on the Internatlonar Admlmstratlon of Estates proposes

that the habitual re.:_ldence_ of the deceased should afford jurisdiction

and since this will coincide, in most cases, ‘with the centre of

dminis’fration,' there should be no real problern We understand

o that the United ngdom ‘will most hkely ratﬁy the Hague Conventlon

o _ 4. it has been brouffht to our at‘tentlon that 1t is not uncommon

near the land border between Northern Ireland and the Repubhc

of Irelane for persons domiciled and/or habltually re51dent in
‘ Northern jreland to have their busmess and thus their centres of
_ admlmstratlon in the Republic. Bearing in mmd thet the 1nsolvent

estate of a deceqsed person is only adrmmstei ed by the court if the

court is pet1t1oned to do so, it would be strange if admmlstrauon by

- the courL gave one legal system ]llI‘lSdlCt;C)n Whllsf adnnmstratmn

) out of court gave 3ur1S1d1c:t1on to another legal system. ‘On the
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other hand it would bhe unfair. to a creoutor 1n the S*a,te in Whlch

_ the debtor's centre of admmlstratmn was 51tuated to be demed :

the right to have the estate dealt Wlth in that jurisdiction simply

hecause the debtor had died. In all probabthty this problem also

‘occurs near the frontiers of continental Member States. In our

' view the centre of admi'nistration should be 'the criterion for

R Jur1sd1ct10n in the case of the insolvent estate of a deceased person

.bemg admlmstered by the court.

Pt A L Ay TV

B, E It has been sug ested to us that inclusion of-such administrations

. in the Conventi on, with the attendant re'quirement to advertise in the

- OJEC will assist creditors in other N’ember States to glve notice of

" their preferred or ordmary debts

'6. : Prov1smn is made under Sectlon 130 of +he 1914 Act for the

" estates of deceased.debtors to be admmlstered in bankruptcy within |

the general scheme of the Act In Scotland, the sequestration of the
estate of a deceased debtor is compe‘rent under Section 11 of the
1613 Act

1. ~ We aresatisfied that, in principle, the Convention should

extend to the administration in bank_ruptcy_ of the estates of persons

dying insolvent. The German Govern_m_ent'has darawn. attention to the. .

difficulties which could result where several heirs had tlieir centres

of administration in different States. They propose a provisioﬁ

K 'should be added to Article 3 that "for bankruptc1es of oeceased

: persons estates debtor will mean the de cu]us” We fully support

y ) :thJs proposal bm would prefer the - anhsh text to use the words

‘ "the deceas eo "

" 8. | ' The Blagden Commlttee (Report on Bankruptcy LaW and

B .Deeds of Arranﬂement Law Amendment Cmnd 221, July 1957),

o‘oserved that it had been held that the prov151ons of Part I of

- the 1914 Act relatlng to the effect of the bankruptcy on antecedant

tiransations, such as Sectlons 40, 41 and 42, were not apphcable

" to the adr'\mlstratlon of a. deceased dcotor unoer Sectlon 130. That

Comm1ttee was of the’ opmlon that there Was no reason why ‘the Whole




,ﬁ‘;&wm;ﬁw-;m,_;_usﬁ.&<u;‘.%;g A SR Ao e R e S ML e i i D by AR i 0

of the prowsmne of Part II of the Act shoulcl not apply to an

‘-admmlstratlon order under Section 130, and recommended
appropriate amendmems and ad(htlons We support this recommendation
" and consider that the operatlon of the Bankruptcy Convention should be
' unaffected by the debior's death. Indeed, this will be 1mp1e”ne“1ted; _

- '_'automatmally by mcludmg such administrations in Artlcle I(a)of

the Protocol to the Convention, thereby brmgmg them within the
amb1t of the Uniform Law. '

Comp051t10ns and a.nalogous proceedings

9. - The ter"ns of the Report suggest that the Conventlon is not

- - intended to apply to extra-judicial and purely contractual ar rangements

" between a debtor and his or its creditors. It would follow that deeds

of arrangement non-judicial compoultmns and private 1 trust deeds
for cremtors are excluded. The appomtment of a receiver and

manager undeya {loating- charge for a debenture holder is equally

""excluded Judgme"lts arising out of such contractual arranoements

appear to fall w1thm the terms of the Judgmeuts Conventmn We

" have given careful consideration to this. matter; ; flvstly to dec1de

whether such allocation between the two Conventions is satisfactory

to the United Kingdom and secon’d’iy', to determine whether any

" protective clauses for such trustees and receivers are required -

-

w1th1n the terms of the Banl«.ruptcy Convomlon

10, The normal concept 0{ bankruptcy suﬁgeqzs msolvency but

the legal meaning 1s far wider. The bankruptcy laws of the Umted

- ngdom prfwv1de for a surplhs in the ban]nrupt’s estate which is an

implication tha.t all ba,nxrupts are not insolvent and that refusa,l to

o pay a debt is sometlmes due to unwillingness rather than an inability
B to do so. Ithas been held that bankruptcy is a law for t‘le beneflt

“and the rehef ol credltors and thel*' debtors in cases in Whmh the

latter are unable or unwﬂhng to pay thear debts. In certain

: contmental countrles (eg Tialy) 1nsolvency is'a condition pvecedent

to ad]ucucatmn while in others (eg France) 1+ is not

-4
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11. | ta Symposmm on the Commumty conventlons held in
- Brussels in December 1974, M. Noel explamed the scope of

the Convention as follows:

"In addition to the normal concept of "bankruptey" there

| _ exisis in all Member States various forms. of equally _

| _ o " collective procedures Wthh on the basis of the ceesatlon
| of payments or a related concept and 1nvolved in 1nter—

B " vVention by the legal authority, have the effect of  staying
| process by individual creditors and.reuult either in
Supervision of the debtor or in the reduction of his
_liabilities so as to safeguard the undertaking, or even,

in the final analy’s_ls in the realisation of assets. It would |

e e e WS e A T v 4 L ire e gt

“have been impracticable to‘isolat'e bankruptcy in the strict
i , - sense, which is the extreme solution from the range of |
| | more flexible measures which are intended to avoid
- .bankrup't'cy; oohsequently those more flexible measures
are included within the scope of the Convention. All
pr ocedures not listed in the Protocol are excluded and

will .Lall “within the scope of the general COI]VEhthI’l o

12. The questlon for deo131on is Whether such a GlVlSlO‘l as
' between broadly judicial and non-judicial arrangemepts which is
apparently acceptable on the cont:ment, is acceptable in the United
' Kingdono. M. Noel admitted that these restrictions weakened the
scope of the draft Convention and' created difficulties and ._he f

questioned whether they really were justified.

13. = We have received criticism that, while an arbltrai'j division
E between JUdl{lial and non-judicial proceedmgs may be accepiable on
the contment such a division is unsuitable in relation to the various
bankruptcy and analogous proceedlngs Wlthln the Umted Klngdom
7The College of Justlce zn Scothnd rema Ks that if extra ]uolclal
‘proceedings are excluded a notour bankruptoy could oceur Wlthou‘o
g ,sequestrat:u.on and leave its effect on p;e erences and dlhgerces
- without bemg tooched by the Convenuon But under the Conv entlon
. Uaokruotcy proceedings could fol}_ow, p0531b1y in another country

 and with a different effect on prefere*lces and dﬂlgences ‘They add .

that similar disruption mlght occur when judlmal proceedmgs WweTe
: . |

- L
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started in a case where a receiver for a.debenture':holder had
~ been appointed and had been adminis.teringta companjﬂs assets

* or where a voluntary winding-up was turned into a winding-~up

by the court._ The Association of Certified Accountants considers
" that the Convention Should be extended to cover extra judicial

and contractual arrangements in order that the powers under the |

" Convention in respect of the col].ectlon of fore1gn asgets should
be available to trustees and recewers in such proceedings. The

'Assoc1at10n also considers that the Conventlon should apply to

any liquidations which are consequentlal to practlcat 1nsolvency,

! hence it should cover creduors voluntary liquidations.

14. The Inst1tute of Chartered Accountants in England and Wales

i  adheres firmly to the view that receiverships, deeds of arrangement,

‘and voluntary liquidations should be brought within the scope o the

i © " Convention. In their view the whole practice of insolvency in

: e England and Wales is fundamentally dependent on these procedures

- and if they were excluded from the Conventlon, it would mean that
the bulk of insolvencies in England and Wales would be conducted
outside the scope of the 'Co.n\"ention Moreover the difficulties

" exoerlenced by voluntary 11qu1da.tors and receivers in estabhshmg

 title, carrymg on business, euforcmg judgments, resisting

attachments etec in Europe wouid undoubtedly be magmﬁed by the
fact of the. exclusmn In their view whatever the practical

d1fflcu1t1es ‘means must be found of harmomsmg the two systems. :

_15;' We have nded that the Commzttee on the European Judgments
‘Convention under Lord Kilbrandon, assumed that such matters fell
- to be dealt with under the '_Judgm_ents Convention though the'y iudice;te'd
~ . that the point required clarification. At:ps'ragraph 68 of their report
. they said, ”It' seems that compositions and arrangements effected out
of court by deed under the Deeds of Arrangmem Act; 1814 in England, _

" or under the common 1aw in Scotland are not covered by the draft '

:'Ban_k: ~uptey Convention, However the of;.1c1a1 report makes it

e —— .
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reasonably clear that transact_ions oflthis 's_o_ijt "riot involving the_

intervention of the judicial authorities are not covered by the -

- Artlcle 1(2) exceptlon and therefore are covered by the Judgments

Conventi on. This is a point of some practica}. importance and it would

be useful to obLaln confu mauon that the Jud@ments Conventmn does

apply in these cases.

. Summary of Contmental analogous proceedings -

Belgium

16. (é.] concordat judiciaire. Under thiu'proceeding which is

" not valid against preferential creditors, the debtor is |
o not dlvested of his pvopﬂrty but contlnues to manage.

- his undertakung. rI_‘here is no period of relation-back
but‘since_ the composition petition constitutes an -
a¢linoW1edgment of the suspension of payments, in the

.. case of bankruptcy, the peribd of r‘elatiomback may be
back dated to the day on which the composition petition

- was lodged. All proceed_ings for enforcement are stayed

__and_the- court supervises the 'pr_ogress of the proceedings.

(b) sursis de paiement. A moratorium granted for a term
 of 1 year, on condition that the debtor is able to discharge
~ all debts in full. It appear's thét only one such p-roceéding
has occured in Belgium during the last 15 years but the
proceeding has been included within the terms of the '
Convention because 1t prevenus bankruptcy proceedmgs

“from bemg 1nstltuted

- Germany '_:

17, - . Gerichtliches Vefgleictherfahren. This is refe'rred to

 ° . as.a rehabilitation proceeding, no dispossession takes

. place and an administrator-is appointed whose duties are

: confmed to supervision and- mspect on. - Individual proceed—- :

E 1ngs are suspended There is no permd of rela‘aon—back

. unless a bankruptey is subsequemly declared When the -
period of relation-back & tends to Lhe commencement of
the analogous pr oceedmg The compoamon is not vahd

as ap‘ams‘r preferenhal creduors

C e
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France

18.

'~ Italy

i8.

(a)

| (&)

o t:{"‘un;-ﬂk‘il-‘q"..ld‘r'-%bjg'-;ﬁ«.‘-'r.;“ A

Reglement Judiciaire. The debtor is assmted in

the administration of his estate by trustees 1nd1v1dua1_' -

proceedmgs or proceedings by Way of execution are

_ suspended the rules relaung to the period of relatlom

- back aré the same as thése connected with bankruptcy-

and the set off rules provzded for in the ‘Convention

.-also a.pply The compos1t1on is not Vahd against secured

- or preferent1a1 credltors unless they agree to be bound

by it. This pr oceemng must lead to composﬂ:lon and 1f

-the composmon is not adhered to, 1t will be a:tssol'ved

~and be followed automaucally by bankruptey.
(b)

Concordat preventif. The debtor is not cu.ves*ed of his

property but the courts have wide powers to decide to

~what extent its -aammlstra_tlon will be supervised; in all

cases a trustee is appointed. Individual procee'ciings

by both preferentiall and unsecured creditors are suspended,
The object is to stay proceedings in order to enable the
debtor to put forward a scheme with a view to discharging
his liabilities The provisional stay is for 3 months with a

possible extensmn of one month. If the scheme is accepted

a moratorlum is granted for a maximum perlod of 3 years

Concordato preventive. The debtor is not q1ve.;ted of his

. property but he comes under the superv1s1on of the court.

e .Indlndual proceedlngs to obtaln recovm‘tlon of a right are

* 'period of relation-back is extende\i by 6. months.

 he abie to be oavsﬁed in full

not Stayed but there is a stayln g of e'xecutlon
no specml prowsmns regardmg the perlod of relation-back;
however, when a compoqnlon leads to bankruptcy, the - |
There

are no Speelal rules regardmg set off, The proceedmg
is valid as agamst preferential credltorq with regard to

defei ment of payment, but the preferentlai credltors must

There are

" To be allowed the concoraato,

4 ‘ -
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a 'debfor-inust offer genume guarantees that he Wlll
_ pay at least 40% of the amount due to unsecured
- creditors. To this end he may surrender all his
- property to the creditors _as a guarantee, It is also
" poséibie for a third party to guarant'ee on his behalf

that the composmon will be carrled out.

: (b) Ammlmstrazmne controllata. _This is for a debtor :
- 'experiéncing temporary financial d1ff1cu1t1es and,
‘provided he is not in a state of insolvency, he rﬁay _
ask the court to place his undertaking underllsup'ervise‘d |
_administration. If the court'accepté the request, the
~ debtor is given a o’.éfermént of paymént of 1 year which
is valid against all credifors'. No remission of debts
is allowed and all creditors must be satiéfied in 'fuli '
The debtor retains full freedom to manage hlS affa:rs
under the courts supermsmn

Luxembourg

20 (a) Concordat preventif de la faillite. ‘This is similar to

the Belgium concordat judiciaire. |

(b) Sursis de paiement.. | This is _comparé,ble to that ﬁndér"
Belgium law, |

o Netherlahds

- 21, (a) Surséance van betaling. .' The debtor is assisted by a trustee

- and may not act alone. Proceedings er enforcement by
‘unsecured creditors are stayed, but prefere'ncé creditors.
 retain all their rights including individual action for
.: enfdrc’emenf, but they may not pdition for ba.nkrupté.y'.ﬂ_ Rules .
- allowing for set-off apply as in banlzruptﬁjr. .There is no |
peridd of relation-back ulile'ss the scheme fails, when the o

- ensumg bankruptcy will relate back to the commeneement
of the scheme
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~ (b) Vergadering van heuders;van schuldbrieven aan toonder. A

procedure which is rarel_y'used Whe_reby ’L‘_he rights of secured

creditors such as bondholders can be modified when the cornpany

is unable to completely fulfil its'obligations. .Sueh secured - |
~ creditors are prevented from petitioning for the bankruptcy_ '

of the debtor but other creditors retain such rlghts

'_Comp081t10ns arrange ments etc in Eng]a nd

22 . The law is bas1ca11y enacted in the Bankruptcy Act 1914 as

amended by the Bankruptcy (Amendment) Act, 1926, the Bankruptey Rules

‘ ,_1952 and the Deeds of Arrangement Act 1914 and the Deeds of Ar rangment

Rules 1925.

B 23. - The Deeds of Arrangement Act regulates extra -judicial arrangements

‘and deals with the as.slgnmen+ of a dehtor s assets for the bene“f it of credltors

extra-bankruptey compositions, deeds for 1nspectorsh1p, letters of

licence authorising the debtor or a th;lrd party to-manage or dispose of

" a business with a view to the payment of debts, and agreements or

instruments entered into for the purpose of carrying on or winding- up :

the debtor 's busmess.,

24, By Section 21(1) of the Ba nkruptcy Aet 1914, -after the ad;udlcatloh

:'ef. bankruptcy the creditors may accept a proposal Ior a composition in

satisfaetien of the debts due to them under the bankruptcy, or for a
scheme of arrangement of the bankrupt's affairs. In either event the
same proceedingswill be taken and the same consequences ensue as - |

in the case of a composition or scheme accepted before adjudication.

" Such a proposal may be accepted by the creditors al any ti me after the
- adjndication. Ap proval of the'court,is required,' upon which the court
| ‘annuls the bankruptcy and the title to the estate vests inthe person the
. court indicates and under conditions also set forth by the court. The R
composition ig binding on all ereditors' s-S‘.far as they_have pr-ovable.
" debts. except for certam judgment credltors In certain cases, “such
as non- performame on behalf of the- de’btor undue delay or fraud, the

court may annul the composition and declare the defendant bankrupt upon

a pdition of the trustee or one of the creditors. The composition works

-as a conditional diseha‘rge. . The debts revive on the re—adjudieation bankrupt
© of the debtor. | | o |

S S0 U
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Con poeltmns to prevent bankrupt vy

- 25, The procedure for comrosmons for the preventron of bankruptcy

is almost the same as that m the case of the composmons for the

termination of bani{ruptcy But the time within which a proposal may

' be made is limited to within 4 days after the submission of a Statement

of Affairs. Inthis case the proposal is lodged with the Off101a1

Receiver. Such a preventtve ~=et‘r;].ement may: only be initiated a;tter |

the initiation of bankruptcy prcf'eedmgs thet-;g,n hefore adjudication.

To obtain settlement before the initiation of bankruptcy, the debtor

-‘ : must resort to amicable settlements or to deeds of arrangement

- Deeos of arrangement

26. Where eredhors ma}se arrangements with 2 debtor outside |

the prowsmns of the Bankruptcy Acts, the rules of bankrl,ptcy do not

| apply and the debtor is released from the claims only d those who

assent to the scheme. The arrdngement isa contract and su‘eject to -

the general law reratmg thereto. Such arrangements usuaily come

~ within the deeds of Arrangement Act 1514, and if they fall within

-the definition of a "deed of arrangement' they must comply with

that Act in order to be vahe A deed of arrangement is any instrument,

whether under seal or not, made for the benefit of credltors generally

or made by an 1nsohwent debtor for the beneflt of any 3 or more creditors.

. It may be:

(a) An a551gnment of property toa +rustee IDI‘ the cred1tors.
(b) A deea or agreement for a comp051t1on

(c) An mstrument whereby credttors obtam control over the

- property or busmess of the debtor

C -1
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27.. Since the making of a deed of arran'genent is an act of bankruptcy,

a creditor who has not assented thereto, ‘may rely on it to present a_
petltlon against the debtor, but a creditor WhO has received no‘tice from

the trustee must bring his petition within one month of such nouce unless

_the deed becomes void. If the deed does becom_e vold, even an assenting

creditor may rely on its 'ex_ecution' as an aot of baniruptcy. The r_ights |
and liabilities of a 'trustee under a deed of arrangement do not arise from
the prov151ons of bankruptey 1aw although 1n some respects his duties _

are similar to those of a trustee in ranz«:ruptcy They are defined by

' the general rules apphcable to trustees and, in addltmn, spec1al dut1es

may be defined in the deed 1tse1f

28, If a deed of arrangement becom.é;s void and a petition in bankruptcy

is presented more than 3 months from the deed's execution and a receiving

order made, the trustee under the deed is protected as to dealillg's"with and

payment out of, the property, if they wiere-pr-oper' on the footing of the deed

being valid, and if he shows he did not know and had no reason to suppose that

‘it was void. Where a deed ofarrang'ement is avoided by reason of the-bankruptcﬁr

~ of the deptor, any expenses properly incurred by the tru_stee unger the deed

in the performance of duties imposed on him by the act are paid to him by the

trustee in bankruptcy, as a first charge on the estate. Deeds for the benefit -

of creditors generally may be enforced, and questions arising thereunder

determined, by the local bankruptcy court, the locality being that of the

" debtor's residence o’r business at the date.of execution of the deed..

" -28, " Any other arrangemenis made. before bankrvptcy proceedings have

. ‘been (.ornmenced are governed prlmdrlly by the orchnary law of contract.

‘Such ary angements are bmdmg only on credltors who asseni and do not

: 'requlre the approval of the court.

80, An advantage of an analogous form of proceeamg bemg 1ncluded within

the Convention is that not. only is the proceedmcr effectlve in all Contractlng

States, but it prevents any otner form of proceedmg, even bankruptcy from:

- being instituted m another Member State Heqee the Court. seized of the

analogous prmeeamg retains ]urlsdlctlon should bankruptcy be declared

subsequently. In its present form the Conventloo coula not reac‘uly be
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extended to include extra—judicial proceedings and we ere'satisfied that
Deeds of Arrangement and similar non-judicial compositions should be

excluded. However we are concerned that the trustee under a Deed

of Arrangement should be adequately protected and that an Arrangement

" could not be upset by a subsequent bankrupacy in anoLher Member State

unless it was 'elso vulnerable Aunder UK laws. We attach a Note on these

matters at A‘ppendix ﬁ‘ms Wlh he the note produced by Muirf

Compositions and scnemes of arrangement

31. ‘We are satls1fed that comwsfaons ard schemes of arrangem ent
provided for under the varmus Bankruptcy Acts in England and Wales,

Scotland and Noithern Ireland should be 1nc1uded in the Conventmn

32.. | Although a company may make eompromlses or arrangements
with individual creditors, it cannot transfer all its nroperty to trustees
for the benefit of its creditors (148 AcL s. 320(2)). However, schemes,

_compromlses and reconstructions are p_r_ovlded for by the Companies Acts,

~whether or not during the course of liquidation. it is our view that where

the sanction of the court is a pre- requisite to the implementation of such an

ar rangement and where credltors rlghts are affected, such arrangements

; should come W1th1n the Convention.

g Recewershlps

33. We have recewed a number of representatlons that recelversmps

Should be 1nc1uded in the scope of the CODV@HLlCD Almos* mvemebly the first step

S in the emorcement of a debenture is for debenture helders or thelr trustees o

. secure the appomtmem of 2 recelver A recelvershlp is part of the normal

- ,functmne of a 11qu1dator for exemple he has to have regard to r1gnt

Rk T

to those afforded to 11qu1da.tors under the conventlon

.. commercial practlce in the U;i The recelver often carrles out some of the '

preference and it hag been suggested that he sheuid ha,ve compar able powers

F13f3‘
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.. liabilities, ifs business cannot be continued and that it is advisable to wind

o up. (1948 Act, s.278). Where if is proposed to wind up voluntar'ily, the

o hquldahon then proceeds as a Members' Voluntary winding-up, and the memberq

it 3 bt L

el

34. . We certainly consider it desirable that the powers of a receiver for

~ debenture holders should be given universal recognition thrdughoufu the

Community; But a receivership is essentially a part of the procedure for :
: enfbrci.ng secured d_eb‘is, at the suit of creditors who rely on their Sec_urity;‘ H
thus, it is outside any liquidation. In principle, therefore we think that _ |
- the Convention should not apply. Nevertheless floating chargés are of ' _ 2‘1
‘great importance to the t:ommefcial community in the United Kingdom and
we are concerned to hear it suggested that some Member States might look -
upon such securities as fraudulent preferences. We understand that the
Commission has under consideration a draft diréctive on the recognition of
- securities ovéf nioveable prOp'erty wi‘thﬁutdisposséssion. We assume that ‘

suéh a directiﬁe would include th_e recognition of floating' charges bul even

so, we consider that special provision should be included in the Bankruptcy
‘Convention to afford them and the powers of receivers appoin ited under them,
'recogmtlon. throughout the Commumty. The provisions of the Uniform Law

should then expressly include them as a security for the purposes of ‘the Law.

/ NOTE BY SECRETARY; 'Paragraph 33 and 34 Willlprobably require

amendment when the sub-committee have reported - see MR 19 para 47

leuntary winding-up

.35, The voluntary winding-up of a registered company cceurs if it pa;'sses

‘a special resolution to that effect, or if it resolves that béc_ause'af_ its

' ma]orlty of the d1rectors may make a statuforv declaration as to the company's
solvancy, to the effect that in their opinion, the company will be able to pay
its debts in full within a specified perlod not ex\,eedmg twelve months. The

f

appomt a liquidator who is not sub ject to the supervision of the credltors
: 3'6." I the directors make no-declaratmn.of sotvency the liguidationisa =~ 1
Creditors! Voluntary winding-up. The credi‘tors then, generally have the

final choice as ‘to who shall be the hauldaaor and they may appomt a committee -

of mupec;zon to a.SSlSt and supervzse him.

~14-
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37.  If the liquidator in a. mermhers’ voluntary Windlng -up decides that

it will not be possible to pay the company's debts in full W1th1n the speclfled

period he 13 required to call a creditors. meeting. This does not convert the
lzquldatlon into a ereditors’ Vohmtary winding- up, but it ensures that |
creditors are given information about the company's position, so that they

may petltlon the court for a winding- up order if they wish

38. The fact that a vohmtary wmdmg up has commenced does not prevent

. the court _from making an ol,d_er for compulsory liguidation. - '

38, . We 'unhesitatingly recommend +hst the Convention should apply to creditors!

volurary winding up. To exclude them would be inconsistent since such a

Ilquldwtlon 1mplles that the company is practmally 1nsolvent

© 40. . We can see no justification for the 1nclu510n of members' voluntary

- winding-up, but we note that a problem mlght arise where the liquidator - |

decidest hat the company will be unable to pay its creditors in full -1t is

' possible that in such cases crediiiors will usually'pe tition for compulsory

llC;'_Uld&"ClOn ‘But in our view UK law could with advantage be ameudecl so

" that the liquidation was automatically converted into a creditors’ voluntary

winding-up and provision made for the appointment of a committee of inspection

by the creditors.

41, We have considered whether credi_tors‘ voluntary Windiug:up should be
listed under Articlel(z) or under Article I (b) of the Protocol Clause (a,) is
limited to the major b&nkruptcy proceedlngs in Member States and clause: (b)

- lists other proceedlngs which in general are capable of being converted into
' -'full bankruptcy -We do not have sfrong v1ews on the matter but since a.
E _ vo?urtary 11qu1datlon does not preclude the making of a compulsory wmdmg up

 order we fhm}r 1t should be mc]uded in clause (b‘

' "__.42. I credltors wmdmg up is hsted in Artlcle I’b) of the Protocol 1t follows o
;ﬂmiﬁcmmﬂdamoba mdlnAbmﬂeXHI | |

-15-

T AT e o S e s L ch s s B s AL T Y e



- Administration orders

| 43, An order for the administration of a small ési:ate may be made' in

certain circumstances, Lnaer section 148 of the County Courts Act, 1959.
Appllcatlon for an order may be made by a debtor who is unable to pay

a county court judgment and who alleges that his total indebtedness does

not exceed £300. The order does not make ‘thé debtor bankrupt but it

' causes his assets to be administered by the court for the benefit of the

creditors. A schedule of liabilities is pre’béréd and a composition is fixed
by the court. Creditors to whom such debts are due are precluded from

taking action dgamst the debtor without the leave of the court

: 44._‘. Although the debtor may be 1nc=olvent in a practmal sense the

purpose of the admmlstratlon order system is to avoid bankruptcy

proceedings and to gwe the debtor a chance to put h1s financial affairs in

_order. We understand that glmost mvamab]y, debts are pa,ld in full.

45, In our opmlon a county court administration order is not a

- suitable ;;)roceea1 for inclusion in an international banlxruptcy convention.

- SUMMARY -

46, Procedures recommenaed for lnclusmn in Artlcle I(a) of the Protocol

{a) Bankruptcy (England and Wales an{i Northern Ireland)

(b) Sequestration including the sequest; aclon of a aeceased debtor
~ (Scotland). '

(c) Admlmstratioh in bankruptcy of the estates of persons dying

msolvent (}:,eraqd and Wales and I\Tortﬁern Ireland) .
(@) Compulsory w1ndmg up of compames

) Wmdmg-up _of csmpames under the supervision of the court, =

C-16-




47. Procedures reeom*nendea fo** inclusion in Arhlcle I( ) of the Protocol

(a) eomposztlons ar ud schemes of arrangem nt under the Bankruptcy Acts.
(b} Arrangements unde1 the cen‘sro; of the court (Northern Ireland)

(c) Arrangemems compro*mses and recenstz uctions of companles
-~ whether or not durlng the course of 110111.(1&"&101’1 where the sanction

~of the court 1s reqmred and Where creditors’ rlg‘xts are affected,.

Persons and Entltltes to thch the Conventmn apphes

- 48, ’]“he Conventmn does not contain a prov181on indicating the cate gorles
of -persons_ and entities to which it is intended to apply. The French text of
~ the Convention at various points assumes that it refers not only to individuals

but to "sociétés et personnes morales'. It has been pointed out tb us that the

term "sociéte! in French (and compare "Gesellschaft" in German) is itself a

genus with a number of distinct Spec1es only some of which are equivalent to
limited companies in the English sense, aqd wh1ch include what would here be

termed parinérships or limited partnershlps S1mua1 ly, the French term

- ,"personne morale" (and compare "Jurlstlsch(,person” in German) is not

adequately represented in English by the terms "legal person' or "artificial
person'; for it may include groups of natural persons who do not, in Ehgland,'
possese a cerporate perSonaiity, even though they may procedurally sue or
be sued in their "firm pame". We assume, however, that the Convention
applies not oniyg to the administration in ingolvency of individuals, hut ',

of partnerships or firms whether or not possessing legal personahty, of |
‘ ‘reglsterea companies- Whethe1 limited or unhmlted and of unregistered -
companies and associations, Whethe1 or not possessmg legal personality.

We propose for c;onvemenee to refer subsequently to these entitites collectlvely‘
as ”cempanies or firms". We also assume that the Convention is not 1ntended

to applyto aue corporetrms and other agenﬁles i the StaLe

@%’PE-BY SECRETARY - It is for con51derat10n Whether the 2 charts '
prepared by Sanoy should be mqerted to 111ustrate the problem 1f so,

.perhaps Sandy will kmdly prepare a Su1tab1e expeflatory noteJ

-17-
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i i
. I I . S
English m French m mmwsmu_a
“Association or Society ! association ' Y Verein
Foundation ! fondation i Stiftung .
. : i : I ) o
Partnership | (société civile) | Gesellschaft des blirgerlichen Reckhts
: . ! _ﬁwoowmdm_wmwﬁwoswwmwmv_ ! _ (GbirgR) o
Professional Partnership -} sSociéts ¢ivile professionelle “
_ooaamwowmw_@mﬁdsmﬁmwpw_.v_ ! Société en nom collectif ! offene Iandelsgesellschaft
TR R i | “ . (OHG )
o i _ : P _
- Limited partnsership | Société en commandite simple | Kommanditgesellschuft (xe)
. _ : _ i _ _ I : .
Jtock partnercship i S00iét¢ en commandite par b Yommanditgesellschaft auf Aktien
o : " : actions “ S P mmmmﬁWbWﬁV : _
. _ _ - ! . h _ ) L
Private limited company " Socidtd & rosponsabilits ! Gesellschaft mit beschrinkter Haftung
: g i limitée (SARL) | (GwoH) T TF
3 ! : : : i . : R
- Public company or {  Société Anonyme (8.4.) i Aktiengesellschaft (AG)
. 7. .’stock corporation ! o , : _ ! s . -
PR . ) * — °

a

NOTE: These are rough ¢quivalents only and should not be taken to correspond exactly
- in the different systems. - _ — o S
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"-Contractmg State wh1ch s p ecﬁled the exclusmn. ‘

Y49, - We are of the opmlon that in the intere is of certamty, the

: ‘_‘;Conventlon should exphcrtly indicate to Whmh persons and entl‘ues 1t L
‘ 'applles L1sts apphc,able to ech Member State shoula be 1nc1uaed m SR
":";--‘the Protocol ' G . IR |

50 The Bankruptcy Commnt]on Spec1flcally excluaes from 1ts amblt
- k«V:_'A_ithe Wmdlng up of certam types of company' or: undertalung The o
. one genera}. exclusmn ‘contained in Avtlele 1(3), 15 1nsurance compemeo
":".Lother than those Wh] ch engage only in re- 1nsuvance Insurance compames N
E 'l-‘lare excluded by reason of the emstence in Member Sta’res of .)pec1a1
: '_regulatlons relatmg ‘i:o their operauon and nosmble llquldatmn and by =
" -'%rea.son of the intended harmomsatlon at Communuy level of the law
H,'relatmg to msurance compames Artlcle 18 of the Protocol pr0v1des |
that the Conventlon is not to apply to proceedmgs for bankruptcy, ete 'j‘ '
" _:.whlch are instituted in parucu;ar Comraetmg S‘tates against specif 1ed
' ' _mstﬁuhons in those Cﬂtates which mclude savmgs banks and mutue,l
- savmge funds, 111st1tut1ons for savmg towarduj anci 1oans for the

o purehd,.se of dweihng houses and mutuahsed re- 1nsuranee undertakings.

Thlb does not however, preclude proceemngq for b&nkrupbcy, etc. , agam.ot

':' thosc 111st1tu+10ns m other Contractmg States. Such proceedmgq although

'_ | other\mse fallmg within the Convention, ‘need not be recogmsed in the .

Co e

N S1. We underqtand tnat Artlcle 1 of i:he draft Insufance Directive 'rest'ri:ct's

its application to the direct 1nsurance undertakmgq covered by (a) the First

-‘Indemmiy Co- ordmatlon Directive and (b) the First Life Co- ordma,tlon
'V_DJ.}.“GCtl vesie direct mdemmt} and hfe 1nsurance undertakmgc; only. Therefove

o the exclusion clause as at present draited in Article 1(3) of the Convention

would mean, that some, albeit small insurance underta&mgs would be ouwlde |

e ‘boi"h the Conventmn and the D1rect1ve




52_;'. ' Aocoro*ngiy, we recommencﬁ t‘nt tlne exelv 1oa clause in Arucie 1(

. ‘.should be amended so that only those undertaklngs coming wnhm the o
R _'-f'._"‘}}lrectlve to co- ordmate the wmdmg up of dlrect insur ance un wder- takm@“',‘._
are excluoed BOERRIN. ' . BT e

= 53 We should put on record tha‘t the Brl’ash Insurers Europﬂan
l""-_-i' ;'Commlttee is against any dlstlngu:tshmg of compames engaged only in
"7_'_-': re- 1nsurance S0 far as the UK 1s concerned a,nd propose the clause shoald

' be amenoed to read

1nsuraﬂce undertakmgs of a}_l kmds, 1rrespect1ve of thelr legal

" form W1th the exceptlon of those whlch engaged only in. re 1neura.nce

S apd are no+ subject to the natmnal insurance supermsory leglslatlon -
v ) of the Contractmg S*ate in Whlch their Head Offlce 1s srtuated " o

54 Ny '7 Wl’ch regard to t he spec:lfled mstliuuons hsted by vamous N ember | '
States in Article II of the Protocol, these categorles of concern may all
be wound up under the baszc provisions of the Companlee Acts although | _

B '-_'these provisions are modlfled toa certam extcnt by 1eg1slat10n spemfmally |
'governmg these orgamsa ons. We do not consmer it appropr:ate to
- -_object to the exclu sions listed by y other Member States. Ag rega.rds the
UK, clearly all tradlne orrramua.tlons should be included in the Cow entlon
We do not Lonelder that we have the necessary 1mormat10n on whloh to
| recommend excluszons bwL in our v1ew the Conventlon is not- appx oprlate '
, for ealmg Wlth or ga,nzsauons exerc:lsmg pub}.& functlons sec‘h as loL,al .
B .:.'.authomties R i ' '

'-Terrltoruu Soope of the Convenilon

o 5&. Article 74 dec}ares tna‘i the C,onventlon enall aoply to the Em opean

S Tel rltors ies of tne f“ontrar'hna St ates In adolflon it is to apply
-' (a) 'EO the French overseas aepdrtments ano overseas terruomes ang

| (b) 1f the I&mgdom of t?"u, Nefherlands makes a declaratlon *‘o th]S e*"fect} )
2 to Surmam and the Nethel lands Antﬂles S AN TR e
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H
i
H
£

S a.uthorli'y Havmg regara to Artlcle 26 and Protoeol No 3 of the Act T

Thzs A}_ flcle though corr eqpondmo« Wlth Artlcle 6{} of the J 1dgmen+s T

' Conventlon presents some problems The Conven ion can only apply
"+l directly to those European Territories of the United Kingdom in respect B

| Of which the Westmmster Parhament normal ly exerc1ses leg 1siatlve _

'f'.-'.'v_"ji'of Acces ion to the Com‘numues it Would seem that the ConvenLlen"f: '

"7-"" 'i-ehomd apply to the Umted ngdom, ie. Englana and Wales Scotland ‘:_‘3:%'35 o
O and Northern Ireland; ‘but not to the Channel Islands and the Tsle of '_
L Man or to the non- European overseas ierrltomes a,nd dependenmes of :

e —__._-_-‘.‘the Crown o

56 Tnere Would be obﬂous advantage 1f the Conventlon could apply L
" to the Channel Islands and the Isle of Man indeed were they. to be :
a i'-_'.excluded it is conceivable that t‘qey mlﬂht become ”ba nhruptcy havens" S

,f_}anaxogou 10 ”"La,x havens" Tt.is well known that numerous &:ompanles |
= ;-'are revlste?‘ed in the Channel Islapds and recen‘t reports mdica‘a:e that
'_'company registratluns in the Iele of I\fan are on the mcrease anvmusly
s there can be no questmn of tne UK unﬂaiera,;,ly acc1a1 ing ihat these
' .i“--‘."terrlterles should be 1ncluded in the Convenhon We recogmse that thiS is.

a po]*czueal matter; nevertheless we recommend that i‘he appvonrlate
R Go vernment Department should consult the Channel Islandb and the Isle

of Ma*x see:m*g agree'nent tna*' the Conventmn should eﬂtend to ihose

e j,terrﬁorles

7: 57;.' ‘_ As a European terrltory, G1br31tar is pres zmably covered by the _
obhga,uon to acceac but it is not clear to us the extent to wmch the .

_Cenvemmn might 2pply there. We suggest. that thla is a matter for

" cons ultat:on eetween the UK and Gmraltar governments




it

. lé' )

EB. The possible inclusion of the overseas territoriés of Contracting

States in the Convention presents di‘fﬁcuities. The princ-i-ples of unity

‘and universality ofbank_rup’fcy embodied in the Convention imply a tacit

acceptance that the Contracting States have reached - to speak in very

general terms~ a common level of aitamment in matiers of bankr uptey

law and Dractlce. It has been suggested '-however to the Committee

" that this common luvel of attainment WJ.H not necessarlly have been .

reached at present by legal systems in ail the overseas territories of

the Contracting States and that, for this reason, the Convention should not
for the time being apply to such overseas territories. We are uneasy at -
fhe proposed application of the Conveﬁtion to territories outside Eﬁrope
ﬁqléss it can be demonstrated that the domestic banJiruptcy law is as

fully developed in law and practzce as in the countries in Europe.-

59. We recomumtend that the scope of the Converniion should be limited
at the outset to the European territories of Member States and that its

extension to their overseas territories should be a matter for subsequent

 negotiation and the agreement of all Member States. Such territories

should then be listed in the Protocol.

60, Under section 122 of the 1514 Act, "orders in 2id" may be obtained
between lhe cour LS of the UK, and between those courts and "evefy British
cotirt elsewhere having jurisdiction in bankrupicy or 1ns>p1vency. We note

that our colleague, Mr Muir Hunter, QC, discussed the poés_i.b]_e problems

in depth in his Opinion on the draft Bankruptcy Convention dated 17 January

1873, Therefdﬂe we consider it necessary only to draw atten’uon to the

- ﬁ_matter and:to suggest that s'oemal consideration will reqmre to be given

{0 the 1H1p1108.t10118.0f the Conventicn in relation to the "Imperlal" provisions

of the Bankruptey Acts.




