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Nevertneless we have heard suggestlons from Continental sources that this
pollcy mlght be changea. We think- thls would be unfortunafe and woald cause

unneceasary difficulties for a11 Member States. If there was a requlrement

. for the texts of the Unlform Liaws to be reproduced verhatlm into natlonal

: 3. The statutory provisions by which each ‘Member State implements its

‘lnws, then they would requ1re very careful and speﬂlflc Te- draftlng.

obligation to.infg%duce the Uniform Law will form part-of that State's

internal law, appllcable to all baﬂkrupt01es and llqu1dat10ns whether or not_-

&fab}aiﬁif:f;/

0 o

7

they are-of.an 1nternat10nal (1.e° ' "Communjty“) charactera They w111
replace the compavable prov1anons of the ex1st1ng law. The Unlform'Law,

therefore, is of spe01al 1mnortanca an& 1tb 1mpl¢cat1oas rpqulre careful

consideraticn.

., The Convention en#isages that Articlea39flz4and the provisions of the
Uaiform Law should form part of national 1agislation, not bnly’in respect of
bankruptcy and llquldatxon prOCceﬁlnws in the strlct sense, but alsc in

respect of certain other analogous proceedlngs to be 53801fled Y 1nd1v1uual B

Member States. In the terms of ﬁrticler?6(3), these other prdceedings are to

" be listed in Article XIII of: the Protocol. Cn the assumpfioh that "Creditors'

-‘malsdfrequire-t0~be—1istedwin-ﬁrticle-KIII}"~-~f~Vfﬂwb~¥ e

Voluntary ¥inding-up" is scheduled under Article I(b) of ‘the Protocol, it will

'S, In relatlon to the other forms of bankruptcy proceedlngs tc be listed in

" Article I)b) of the Protocol,. Article 39(1) is to apply, but of the Uplform

7 debtn*'s estate among his creditors, or, whils safeguarding their interests

rLaw only Articles 3 io & and cin elther case, only to the ext tent that those
‘PTUVlSlOHS ‘are g?prﬁpflate to sach other preceealngg.' It will be recalled

.~ that these are procedures which, whlle avoldlng ¢ormal bankruptey or

liquidationg are'designed to secure elther_the collectlve_dlstrlbutlon of the

=%

to enshle the debtor 1o re-establish himself.
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6. In con51der1ng the effects of the bankruptcy on contracts of sale w1th
reserVutlon of ’cltles we have raised obJectlons to the provisiens of.
f Article 39(2) (See paregraph “above). If our recommendatiens'areiecceéted;;
| then no practical purpose would be-served By'making Article Bé a uniform law. .
In thls case, of course, all references to Article %9 shuuld be deleted from
“Article 76. However, should it be decided that provisions relatleg Lo
contracts of sale w1th reservatlon of tltle are to. form a_ part.of the. .
Unlforn Law then(;n our oplnlon they shoulugapply to all forms of bankruptcy
: proceedingf%<:’f/)

situations, but must . be general in its effect.

/Sﬁch a law could not be confined in its operation to bankrﬁptcy_

?; We acce?f tﬁe.provieions of Article 76(4) to the extent thaf iflmay not

 be appropriate to apply LO “other bankruptcy proceedlngs" the ruleés of
relatlon-back and set- off etc.,‘contalned in Artlcles 3 to 6 of the Uniform
Law. If credltoes de31re the appllcatlon of -such rules, the:r remedy,

arguably, is to institute formal bankruptcy proceedingsg o

8; It has_beeﬁ suggesteﬁ to us tﬁat difficultiee may arise because

:'Atticle 76(L) prescrihes that the Uniform Laws'apply to the sbecified
analogous Rzeeeedéggerenly.vﬁﬁg;the extent that those provisions are capaﬁle |
of applying theretoM. This leaves‘the extent of the application of theue

- provisions eﬁtirely unclear.- The Unlxorm Law, moreover,_contalne pumerous

references to the openlng of the bankruptcy and, to make its upﬁratxon'
effectlve, 1; would seem essential to 1nolcate an eenlvaleﬂt pelnt of time
in anzlogous proceedings. hot all of us are persuadee that Article 76(4)

- is - satisfactory, but 1t could be 1mproved to some exteﬁt by marlng its terms
more exp11c1t and bJ maklng it ﬂleer that the Uniform Laws should dppey oniy e

to thc extent pernltted by the 1o goverelﬂg the partlcular procecdlngs,

Q. Hemoers of the Worklng mety cf Eﬂpcrts who prnduree uhe materizl on

-which the N-L Report was based,; and from whose dellbexatlone the draft

e g R Rl i
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Coﬁvention emerged, put forward, és if on behalf_of their own States, a
number of'reservationSIWith regard to the Tniform Law. It has not Been made '
clesr to us whether the maklng of such spe01flc reservatlons has at any tlme

Ibecame the pollcy of the States to whom they are-: attrlbuted or whether they

. ‘ & '
. remain no more than the ;nformi%’antlclpatlons of the Experts-from those
. w\i‘ W‘M ' :

_States. The inclusion of one feservatién_(Annéx 11 to the-Cogventidn,
paragraph (c)) attributed to four cut of the then Six States throws doubt on

. the whole basis of Ammex IT.

10, Wé'have recegived numerouS'criticisms-of the proposzl:to permlt énf
feéervations to ﬁe made-to.the provisidﬁs of the Uniform Law._ It has been
suggesued to us tnat if the prov151ons of the Unlform Law cannct be made_
generally acceptable to.Member States,;the fallure to achieve égreement_must

.reflect on the validity of the overall approaeh of thé Convention.

Reservatlons already put forwara on behalf of the orlglqal six Mémber States
'1are extensive and make substantizl inroads qn-the uniformity of Commﬁnity
bankruptcy law. We are firmly of the opinion that progress towards.unificatibn.
mast Be hindered by accepfance of the‘right to maﬁ%?réservafions to.thé
:Uniform”Lawi_wMorenyer,ﬂresemxations guch as thét.made on behalfaofrltalyf
and tﬁe Netherlan@s)nét to reiér t6 the cate of the bessation_of Payments;_r
may oééasicn hardship fo individuéls, because a transaction Which-would have_
been valid by 1ts proper law may be 1nva11datea bec;use,'oﬁ bankruptey, matteré
fall to be dealt with by the laws of anotner &emher State. The reservat#ons
1lsted in Annex II to the draft Conventlon should be regarded as only of a
‘provisional nsture (even 1f they now repre¢ent natlona* policies of 1n61VLaaaj
_Stakes) and strenuous efforts should be made to. ach;evn complétb agreement to
uhe Unlform'Law,-or at least a Unlform Law. .Thb concession of any rlght of
reservation must surely. nulilfv the- basnc desire for unlformlty and in our o

view, any reservation made to.the Unlform Law will serlously_weaken the




- Convention and can only result in increasingfthé.difficgities of its imple-

meﬁtatibns both by the courts and by practitionéfs and liguidators.
. 1l. Ve stromgly recommend that clause 5 of Article 76 should be deleted and -

'that Annex 1T should'be excluded entirely from the finsl draft of the Conventiont

Extension of the bankruptcy of companies,.firms, etc., to individuals:

"associated bankruptcies!

12. Among the rules which must appear in, or be incorporated into, the

'legislatién of_MeMber States, are rules_énabling the court which déclareé e
the bankruptcy of a compény or firm to decléré, in speéifie% circuﬁstances;_
the bankruptcy of persons who have conducted (or rather m*sconducted) the
.affalrs of that legal entltyn Artlc]e 1 of the Uniform Law declares that

+he'uluuat10ns in which such an “associated bankruptcy" may be declaxed are:

':(L) where any person has,’whether de-jure{or de facto, directed or

managed the legal entityfand has:

(a). surreptltlouslv carried on activities for hls own accovnt under

| cover of the legal entity; or

(v wrongfully dealt with the property of the 1egal entity as if
‘were his owng of. | | | o .

(¢) wrongfully carried on & business at a loss for his personal

—— ,bénefit Jand B T T T -
3
iy

{2) where one or other of those acts has led or contributed io the legal

entity's suspension of payments.

We need'hardly stress the importance of this requirement of causal connection,'
Article 1 further declares that in me klng‘quch a declaration of bankruptcy
the court may aotermlne whether the person concerned must pay all or cnly a

-specitied part of the legal entity's debts. We would add that the precise

-ambit and mesning of the specified categories of “misconduct' are not merely

LT T T e |
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unclear in the current Eﬁglisﬁ'text; but are equally unclear in the French

original (See paragraph = below).

13. It may facllltate andlysls of Artlcle 1 of the Uniform Law to deal

separately w1th 1t= major 1mu?1cat1oqs, These ?nclude.

‘_(a) the pr1n01ple that tbe bankruptcy of aycompany may enuall the
e « /3

© bankruptey of an associated person,.'
(b) the extension of this principle to firms and entities other than
m -.companie's ;
_ A
{c) the principle that the date of ces sjilon of payments of the
wall o

X a55001ated person should b%&;dentlcaW with that' oi “the company, and

[t

(&) the 1ncLu$10n of certain standard substantlve_requirements for the

éeclaration of.the bankruptcy of an associated bankruptcy.

The bankruptcy of sssgociated persons.

14. Ar icle 1 of the Uniform Law covers much tbough ﬁotnall of tﬁe ground |
covered by sectlous 332 and j33 of the 1948 Act and by sectlons 298 and 299
of the 1960 Act; but none o; those sections confers on the court qf the _
.wigdingfup jufisdiction_éii\giiigfiy;adjudicaté pérspnally bankrupt thé pérson'
found 1iab1é thereun@er, irrespective of his owﬁ'personal fiaéncial sifuationﬁ

Those sections go no further than to facilitate thé eﬂforcement s by personél

o _Aﬁ“_,bankrupigy pzocesdjngs HQI.tne_llablllty.cf.aellnquenf_dlrectoru and. OJlltorS_

by enacting that a declaration of thﬁlr llablllty, and an order to repay or

otherw1se to contribute to the aqqet s, shall be deemed to be & flnal Judgement--

on whlch a bankruptcy notlce may be fcunded. It 1s a matter of concern to all -
who have submltted commento to us that a d;reutor or menager may be made

barkrupt when, even taklng account of the company's actusl or pOuentlal_claims

against him, he may be personally solvent.

_15. We havé already referred to this problem'in our consideration of

T P AT T L T T T T S AT e e e
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' Artlcle 11 at paragraphs ' to . Ve understapd that.in addition

. to the reservations. alreadj put forward on behalf of the Federal Republlc

of Germany-and the Net herlands, Denmark also has reservatlons about ‘the’

_.1mpllcat10n of automatlc bankruptcy. We repeat'ouf-strOnE §03v1ct10n'$hat

no person ought to be liable to be made bankrupt unless and until a clalm -

has been established againsL him and he has falled to meet 1t.———'

FirmPand entities other than compemies. =~ - - o T

N

16. There are no equlvalent provlslons to sectlons 332 and’ 333 affectlng

the persons conducting the affairs (whom we wlll call “managers”) of flrms

cor of legal persoﬁs other than incorparated companlesn however, in pr1n01p1é;

- if . manager of an 1nc0rporated company can be made llable, there is. no

reasoh why the manager of =z flrm whlch mlght carry on the same trade ‘should

not be under similar 1iab111ty.

"1§, It has been suggested o us that the Formulatlon of 1“u].es governlng the

g
1iability of individuals. for the debts of a ¢egal entlty,lizg’a functlon of

the CODStltULanal law regulating the affalrs of that entity; that these

.‘crlterla,are not approprizte matters ‘for the law. of bvnkruptcy a all and are,

tnerefore, not approprlate for inclusion in the precent Convnntlon. We do

not share thls view, but we do con51dﬂr 1t essentlal that those crlterla

“_"***shouldwbe-preCise}y stated, -since- +he~llabllltymls-ﬂh381 penal An. Jts effects._

It is not clear from the text of the Conventlon whether the onus of proof of

1iability falls on the 1iquidator {although the N-L Report-appears to imply

this) nor-whether the article is.intende& to aﬁply simﬁly;to the directors

or managers actlng at the time of the entlty 5. cessation of faymenth Ve .

nderstand +rat both these polnts have been answered afflrna+¢ve1y in Bru ssels

'but'consiéer that the text 1tself-needs Clari£1Catan-.

..Cessation of payments of =n asscciated person.




;lﬂz 5&&Mﬂﬁ of - the individual‘s own bankruptcyjfk

) ?f/& 12. VWe understand that the Brussels Panel have.under_considerafion the
k\!{n\w\ Qf/m’luw : L '

Wf"’: ")

.

18. Paragraph 2 of Artlcle l provzdes thaf where it is necesséry to.
. determine the date of cessation of payments of an 585001éted person, that _
:ldate ehould be the date of the legal entlty 5 own . cessation of payments.
This 1mputat10n‘of an artlflc;a¢ date of qessatlon of payments-(whatever
"~ that term‘may mean! see paragraph below) is.undesirablé)because it-

introduces.an element of retfoactiviﬁy and may cau$¢ Eardship'to third

e

_ ' arties. T ini ' ; ' ' e t
Uwiﬂh/Ll/LdW pgr#les In ogr cpinion the relevant date shouldlﬁiithe_date o?acommgn emeé

/

deletion of Article 1(2). We recommend that_this proposal should be supported.

Fak ”.‘Alterﬁatively, the United Kingdom should itself recomﬁeﬁd'the deletion of

?Lyh_'y .. clguse 2 on tne-foll0w1ng_grougds:

(8) cessation of payments is in pfinciple an overt act;committed by a

- debtor of which one might have some noticé. Such'an act by tha ‘
company mlght not hecessarlly dnvelve a cessatlon of paymentu by - ‘the

1na1v1dual¥ and pezscno subsequently affected by hls bankruptcy

L9

mlght not have been aware of company s cessation of payments.

al

_(b) Sit mlght impose greater hardshlp on per%o&s w1th whom the debtor has
transactions, ﬁvnrelatlng-back“too far; _-' _. _ - L  ' ; g(
e (e) df the#rglac1on:pack period went back,too far,. 1£.m1gnt be that. .
| | transacthns by the 1nd1v1ﬁual wou,d_qease to te 1mpea¢hable under’

Article 4 of the Uniform Law;

.

é{%r]' ' 20. We have had lengthy discussions about the inclusioﬁ of the word

‘surreptiticusly' in clause l(ai’and cf_the/wbrd 'wrongfuilyT in clauses 1(b)

and 1(¢). We have come to the conclusion that these words are unnecessary

and indeed, that their inclusion could cause difficvlties. - We are thinking

in particular of the problems which have arisen from time t¢ time by the -

dinclusion of the word ‘intent' in Section 332 of the 1948 Act.

"8_.




- If a person carries on business on his own account under cover of z firm or

. ek | ?vw— 9.

 4\h4'i%xki4‘f.

‘actions are clearly wrongful and the word itself is therefore unnecessary.

company/and fails to diétinwuish hetween his own busineés-and property, and
-those of the firm, then his avtlons must be open to quest10n, partlcularly
.31f they have contr1bu+ed to the collanse of the firm or company. The-word

"fsurreptltlously' is unnecessary. Slmllarly, if he-has misused the company's

property, .or carried on its business at a loss for his personal bemefit, his

" These crlterla appear to derive from the French Jurlstnc approach and the

'nece851ty to - catch "clandpstlne traaers” nd brlng ‘them Wlthln the French

bankruptey code, appllcable only o "traders”.~

2l. -We bhave noted that the Brussels Panel are copsidering an amended version

T e —

of Artlcle 1(1) To some extent Ib&'re—draft an 1mpr0vement but it does
not deal Nlth all the problems mhlch we have rulsed. -The sense of-our:ﬁ.'
proposals is that: -
1;. where.a peréon has utilised the ﬁéﬁe or assets_of!a COﬁpgﬁji'firm or
entify to carry on busiﬁeSS for his personal advantage rather than
'._fhét of the company, firm or éntify and whefe.thaﬁ person'ts conduc£'
of therﬁusiness has led or contributed fo the baﬁkruptcy of'thgr
- company, the court may declare that person 11ab1e to pey a1l or such

part of the debt: of that cowpany, firm or entlty as 1t (ine court)

thinks fit.

2. where any person has beeﬁ found iiabie to pay the'whoie or énj ?art
of the debts.of-a companﬁ; fifm.or‘éntity under paraﬂféph 1 of this
ArtlcTP, or on other g;ouﬁds has been found liable to pay compeﬁsat;op
te a company, .f;rm or eﬂulty which has been declared bankrupt, and .

igy{g to do 50, that person may hlmself be declared banﬂrupt.

22. Article 2 of the Uniform Law declares that any.person whb,-whether

“.de jure or de facto, aﬂd whether openly or secretly, has managed:a legal




- enilty which has been declared bankrupt may hlmself be declared banﬁrupt

where, b} reason of hls manawemont -he has been ordered elther to compensate

the legal entity or to bear the whoie or part of 1ts llabllltles, and he has

fajled to discharge that_debt, Thls_prov151on in 1tse1f-seems unexceptlonable,

indeed so obvious as hardly requiring to be stated. It would appear to have - Tk

been included, however, to ensure the ektensibn'of'bankruptCy to the managers | |

of companies in those countrles where non—traders in pr1nc1ple may not be
declared bankrupt.r If Article 1 of the Unlform Law is re- d;afted in the

cense outllped in the prece ding paragraph then ve see no nece551ty for,

-Artlcle 2,

. Proof of spOuse's'claim to property.

23~ -We have discussed the provisions of Article % of the Uniform Law in our

' consideration of the effects of the bankruptey in relation to the debtor, at

paragraphs to . Article'}, in itself, is acceptable in its pfesent

-terms.

Periods of relation-back ("periode shspecte};'

Prellmana Yo

- 2h. Article 4 of the Uniform Law is intended to standardise the categories

of anteceaent t;annaciLonn whlch may be attacked in consequence of a bankruptcy

. employs the term Vsuspect period".

and to standardlse the narlods during whlch %hls effect of thﬂ bankruptcy mey

operate or "relate-back!. This term has been adopted from-hngllsh bankruptey

law as a convenient equivalent for the French expression 'pericde suspecte'l,

which is the pericd, starting with a "cessation des paiements' (actual,
rnotional or imputed) within which transactions cen be attacked as prejudic 1al

te the geneval body of creditors. The Engllsh translatlon of the Conven,lon
. — RY

It is remarkeL in the N -I+ Report that

" : ~7 3 » . D . :
The resl mecrtanqupf the Uniform Law lies not so0 much in- the unificatibn

R bt
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" of the basic rules relating to the suspect period (since it is_iargely_
thé same acts which are affected in different systems)}, as in thé'

'_'unificatidn of the time limits which were very different at the outset'.

._.Ceéssation of Payments.

25; if'is appafent that‘fha-qonpept of "céssgtion of ﬁaymentsﬂ‘is cryg#é} ]
to the scheme of-ﬁrticle Q; ‘It is clearthéo; that.the Uniform Law, as
drafted, will not work as its authors intend, unleés.the concept is defiped:
in a uniform way.in the,g;ws.of all Contraqting.States._ It islnot:a matfer 5
on which, in cur view, E;E'reservationé.coﬁld be azccepted (though these are._

SDugEt at present on behalf of the Netherlands asnd Ttaly) because it would

lead to a risk of transactions assﬁmed_to be valid, notwithstanding the

—_cbntingency of fﬁe bankruptcy of one of the parties, being subsequently

declared invalid‘Ey virtue of a'Community bankruptcy. But cessation of

“payments is a'céncept unknown to the legal systems of the United Kingdom and,

for this reason, before considering the merits of Article #_of the Uniform
Law, it seems important to consider its meaning and implications. The date
of cessation of pajments is not necessafily'the'&ate when the debitor in fact

suspended payments. In Frence, Belgium and'Luxembouru that date i§ fixed by

the court by reference not merely to the time when he did in fact suspend

payment, but alsc to the time when he ought to have suspended payment, or

" when he was otherwise conducting himself in a nenner prejudicisl fo his

creditors. In Germany, the date is fixed mot at the commencement of the

 baukruptey but as the occasion arises in judicial proceedings, so that it is

theoretically pbssible for different dates to be selected. Thé-concept is

unknown in the law of the FNetheriands.

—

26, Under s.1(1){h) of the 1914 Act, an act of _bankruptcy is committed

#if the debtor gives notice to any of his creditorsg that he has suspended, or

that he is about to.suspend, payment of his debts". This fequires an act -

-1} -

T o T T (R T e T ST




of the debtof §r hig duly authoriséd ageﬁt,ﬁﬁhich;mﬁst be pfove%}és-a'

B queétién sf fact, fb_have beén 2 ﬁotice thch.a:reasoﬁéble buéi#eésman_'
,woulé_treaf és sﬁcﬂ. No eguivalent provisiQﬁ'exiéts ih the Cémpaniés‘Acts

E'Wiihrrespeét to an insolvent'cémpanyg_but the qaliing Ey-the.company bf a

_ meeting of its creditors to‘coﬁsidef_its insolvent iiquidafion has been held.

toiﬁﬁ% amount either to a declaration of 1nab111ty to pay; -or as a.notlce of

"suspen51on or 1ntended suspension of_payment- .see Re Eros Fllms Ita (1963)

N

Ch.565, and may alsq be reliedfﬁpanrto invalidate an execution completed
after and with notice of thé calling of such a meeting. (1948 Act,

sections 325 and 3%26).

27. In Scotland under the Lot of 1695 25, which strikes at voluntary

© preferences, the "sﬁspect'period" (though this term is not a term of art in -

Scots law) is calculated frem'a point{in.time six months before the debtor

 becomes a_“notour_bankrupt". In terms of sections 5 and 6 of the 1913 Act,

' : . o : ,
Kotour bankruptey is now constituted either::

(aj by sequestratlon, or by the 1ssulng of dnlanlecafJon of banhruptcv
or the granting of =z rece1v1ng order in England or Ireland' or

(p) by 1nsolvency, concurring with certain facts which publlcly demon; :
strate the debtor's iﬁability‘to pay his débta'as théy become due,

'such as a iy executed charge for pavmeﬁt, where-a charge is’

necessary, ;ollowed by the explry of the daJs of charge WlthOht

paymentul

: 28. Altﬂough nc1ther the concept of an act of bankrupucy in Engllsh or

; Nortnnrn Irish Jaw, nor fhat of notour bankruptcy in hcots l?w, are Prec1sely

?nalogous to uhe continental comncept of cessatlon of pdymenub, we consider

that there is a common core of m=an+ng in all thee concepts and that it

"of cessation of paym@nts for the purposes of the Convention. We .understand.

© would not be 1mpract1cable te reach agreement upon & de*ln:tloh of the concept
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that a detailed study is belng conducted by thp Brussels Panel into the
n0551b111ty of devmslng a unlform definition’ of the concept of the cessatlon

of payments, for the purposes of operatlng the Unlform Law. We assume_that

‘such a def;nltlon would in due course be 1nser+ed 1nto the Conventi onfby

way of amendment to the present draft, and that Member States would be obllged
te 1ncornorate it 1nt0 their natlonal insolvency laws, in the same manner as
the Uniform Law itself. A umiform deflnltlon is essentlal to the equltable
application of some of the prov131ons of the Unlform Law, unless their terms .
are radicslly amended.  What would be sought for 1n dev1blng such & ueflnltlon,'
capable of being adoptea by all Member otates, would be a reasonably accurate
mode 61 récognlslnw and deflnlng (often, though not 1nvar1ably, ;n retrospect)
thoge situaticns relat1ng to a debtor which have become generally accepted’

n the 1nsolvency fleld as conferrlng r:ghts on the gennral body of the
debtor' cred1tor5 to chalWenge the vallalty of hlS actions and Gealings in

the period preceding his bankruptcy,

29. It haé been suggested to us, and this view has some support in the
Comm:ttee, that the references to Cessation of xagmentq in the c‘auses of

" Article h are 1nappropr1ate and that, 1n5tead .there should. be 1ntxoduced

some reference %o the Jnsolvency of the debtor at the time. of the transaction.
The'wommlttee’as a whole, however ao: nOu*SuppOTumth18~pr0p0qalT_whth 1t ig.__
though would be urgvceptab e +o several Member States and would involve +hﬂ

substantial redrafting of these clauses.

%0. In our Consulative Paper we issued a proposed definition of cessatlon
. . A R

"of payments as a basis for discussion. 'The definition received some support,

-

thougkrperhaps not unnatLra¢1y ‘there was strong support Tor something

similar to our acts of bankruptcy,” and also ‘support for unlversaA adoptlon

of the-definition of notour bankruptey.

-z

<5l1. Ve put fTorward the following defimitien of cessation of payments'which

w1
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might_ﬁrove acceptable to the other Member'gtates as a unifbrﬁ law, capable
of being incorporatéd iﬁ their nationa1 insolvéncj lawe, and aiso in the
iﬁsolvency codes of each part-df.the Uﬁited Kingdoﬁ:
St '.l 1. 'Céssation of‘payments Shall-be c¢nstitpfed Lo o
 }££;$fL{' . (a) 5y the Bgtéﬁ% failure on the part of a debtor té pay his debfé _
. : : in the ordigary‘coﬁrée ﬁf business or as they.fali due; 0:7 -
. o {b) .by andebtér committing or éﬁffering an éct or ac@s'demonétrating
| N hié-insolvéndy; . |
2. .In determining'ﬁhether cessation of payments'has béen estahlishea,.
regard shall bhe paid {q all the circumstances, including the fact
.that the debteor has ccmmitfed.or éuffered'oné_or ﬁore-of the following
_ aéfs or events: | |
(ﬂere would be set out a list of’specific_acts_or.eveﬁts, to be
agfeed; such as dishonouring a bill of exchaﬁge, suffering an
execution over-(in Scotland, diligenéﬁ,upon)'éne's'goods, giving -
'_nofiéé of suspension of payments, or'calling.a meefing Qf cfeditqrs,'
ete; these.examples are, of coﬁrse1 ﬁét exhaustive but mé:elj
illustrativ'e).; ' |

22. Ve appreciate that a uniform definition of cessation of paymenté'will

"~ presefit @ifficulties to Mémber Stafes WhG 46 not Wishi to introduce the concept |

} into their national 1aws;-but'after-a full discussion, we are satisfied that -

o .. .a uniform definition having absolute clarity should_bé the ultimate aim. (Ef

I M this is not immediaty

¥y pcséible we recommend i&;t/g clauvse should be put i
: : the Convention the effect that the cessatidn of payments should'ha " the 2
G " meaning atjfibuted to it by the law of jHe State of the bankruppe§ ] 7%5-

hcts lacking consideration or lacking sdeguate.consideration.

. 33. Article %ﬂ deciares to e vold as against the genera' body ercreditbrs;'




' when effected 1es% than one year before the opening of the bankruptcy,'every
gratuitous transfer cf moveacle or immoveable property and every other g¢1t

: or donatlon whatever 1ts form, aﬂd it prov1des that the grantlng of a dowry .
shal“ bﬂ aeemed to be a glft or a dﬁnatlon.' f//howc—:-ver, excludes
“ordinary vresents" and "glfts or ulsp051t10ns made. in fulfilment of a morél
obligation"?.o the extent that they are "not unusualf', having regard to the
circumstances. The article further strlkes.at transactions, other than those
depending upoﬁ the'outcbme of an uncertéin.eﬁent, where the obllgatlons

undertaken by the bankrupt substantially excéed'in value those of.tﬁe.other_:

‘contracting party.

34%. So far as concerns the transactionS'of.personal_bankrup%S;'in-England

and Wales, section 42 of the 191 Act and, in Northern Ireland, section 12 of

Aot B e 8 e AR el
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We

H

G

the 1929 Act, in genera1 terms 1nva11date all "voluntarv settlemcnts or

transfers” of proparty, which cover every klnd of glff other than those made'

in consideration of marrnage, both (a) absolutely as to those made ‘within

two years befoxe tbe first available act of bankruptcy, and (b) as to those

made within ten years, unlebgtne benef1c1a*1e% can prove that: the bdnkrupi

S

was solvent at the time -of the transaction without the ald-offthe prOperty

disposed of. A coniracu wherebv tne banxrupt had assumed leproportlonate

%5, In Scotlaﬁd, "gratuitous aliena%ions”-may be invalidated by common law
and statuteory rules. fre%e dl rfer from the Uniform Law in that:

(&)

{(b)

0b31bétjﬁﬁ€ woqu usually fa 11 w;thln the :cofe of these sertlons of the Acts.

with one exceptiom, no perioi of relation-back is specified. The

exception relates to cdonations between spouses where the period is

dne year pricr to the sequestrstion of the donor;

where there is[' = no knowledge of the debtor's
bankruptcy, gifte in consideration of marrisge and (subject to——-m=---

(a) above) even reasonable post-ruptial settlements are protected; and

-15
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(¢) it is of the essence that the granter should have been insolvent at
thé time of the alienatibn,gthough'in some cases this‘may'be_presumed-

from 1nsolvency at the date of the challenge.

36. So far as’ concerns 1noo~meut bompan1es a compan? has q’,ge ’Tf awer

to makiﬂglfts of its assetu or ary other dlop051t10ns w1thout con51derat10n

or for a substantially: 1nadequate consxueratlon.[:Such trans ons will

.usually be void as aga' the cqmp ¥ &a0é 1t5 cre ors by the appllcatlon

of the doctrin of ultra vires: ] he 000351on5 in which they n1ght be valid

as implementing & morsal obligation must be extremely rare.

37. In considering the provisidﬁs of Article 4 of the Uniform Law, it should

be borne in mind'that'they envisage that, in additiocn, the law of eadh_

CLV>t; )%&' ' Member State will contain rules based on the Paulian action which strike at
M7 - _ = ST :
a@ﬁ_ Sé;'  acts, whenever carried’ out, effected with a view to “defrauding" creditors.
4 Lau These rules, moreovef, do not necessariiy mean that all past transactions,

whenever entered 1nto,_may be re-opened. in-the laws of the briéinal Six,'
‘the alieneeé df_property‘may_be:protected by rﬁles ef positive‘preScriQtion,'
anéldgous to £he_ScoftiSh rule of ﬁositive'préséfiption which protects a:

~ person who has:posseséed.land on a-EﬁEﬁE facie véiid titlé fof é ﬁefiod pf .
fen years.. It is also ¢lear that apart from fhe reserv;tions referred to

. _ahove, tne provisions ¢f.the Uniform Law are a Pqﬂgromlse between different

approaches prevailing in the laws of the Six. We have come to the conclusion

that, viewed in this light, Article 4(4) wouid be acceptable subject to

certain safeguards. It should be made clear that benefits under the "Married

Women's Policies of Assurance' Agig should continuve to be'protected° There

j ‘wonld also require to be proyision for the protec+10n of thlld party bona flde

) <7 ’ purchasers of alienated property. In Lng'l and a purchaser for f value from

the donee under a voluntary settlement who has no notice of an act of

'bankrupﬁcy on the part of the settlor, obtains a good title as against the

~L6-
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"settlor's trusﬁee in bankruptcy. In Scotland the parchaser for the value
':wzll noU be requ1red to restore the property althougn the seller is liable
for the prlce.
38, As c@mpara& with Section 22 of the Bankruptcy Act 1914;.which provides
for the avoidance of certain settlements ma&n by the bankrupt w1th1n two"

year}ﬂs¢ the date of the settlement the period of one year spe01fled in

Article #(A) of the Conventlon seems relatlvely short.  In Scotland, yhether

under the cOmmon law or under the Act of 1621,-c. 18, there is no time-limit
for the cutting down of gratuitous alienations, but insolvency at the time
R .- of the gift must be. established or be inferred. Tt is mderstooa, however,

that it has becn agreea by the Brussels Panel that this perlo should-be

\ extended to two years. This proposal is suppuxted by the Committee, though

Sk

. I .
UWmﬁ;““V mmﬁWg ;Mr Anton woul‘ allow the donee to emﬁébllsg as a.defence that the debtor was

1 e~ s

solvent at +LL tnmc of tne gift.

Payment of debis not yet due.

39.  Article hB(1){a) of the Uniform Law declares to be void, as ageinst the

general body of.cvodliorug pavmeﬂrq 1p-ﬂévance of debts not yet falleu_dué

i
|,‘.1 i“l i . .
; . : ‘] irwoc by the bankrupt after the aate of cessation of bayments and within six
q . S ’ K
&‘1\. g '! 1 o s ) Dot . . .
- / months of the opening cf tre banrugtcy. This rule resembles the doctrine of

_4w~4~~*g;jj_""fr?nuLJent DreAaﬂence" in“the legn“ svatgﬁ of thﬂ Uqlted Klngdom. It

; 3 _ differs, however, from the presoni law of Lngtand wherein au intention to o

prefer the creditor in quedtzon must be proven; also there in no réquirememt 
to show that the ?a'ment was wade after 2 gpecific date of ”éSSatiOﬂ of
.paymentsg_but only that it Was made_withiﬁ si% months bcfore the presenraulon
of the petition. To.scme ozuant however, Lhese differ ences canfel each o»hnr

out becauss, noe“ ‘the s OTOPOs ed in.the Convcntlbn in Lransectlons
L]

efTected after the date of cessation of payments, ‘an intention on the part of

-the bankrupt ‘e prefer = creditor may be readily inferred. However, we feel

: that the clasuse could with advantage be amended s0 as not 1o strike dowm

i . : .
P o | -17-




bona flue t“aﬂ actions tak1ng place after the cesgatlon of payments, whlch

:rt maylin fact be bene;icial_to the debtorhand perhaps‘to his credi@qrs.i As itl

' _'staﬁds at present_ihe.clauée invalidates all payméntsiébsqlu%ely;,ﬁgﬁ"1”

ot

- Ihe performance of contractual cbligatioﬁS'in an unusﬁal manner;‘i‘.ffvf

ahO,: Avt:cle #P(l)(b) and (c) of the Unlform Law 1nvalldate transactlons

entered into by ths bankrupt afuer the cessatlon of payments and 1ess than

‘one year before the bankruptcy was onened whereby a pavment which was_due‘
'Qés distharged, or a contrac al obllgaulon fulfﬂlled in an'ﬁnusua1'wéy.
There 15 no . rule pr601selv to thc same effect in the laws of the Unlted

Flngdcm, bat in all of 1ts legal %yﬁtems'i _abnorma; mode ofrdlscharglng an‘
Zd

to prefer might be inferred.- Fraudulent preferences, of course, are 1nval¢
1f eflected w1th1n the six months precedlng the flllng of the petltlon in

Englanu or Morthern 1reland or precedﬂng notour b ankruptcy 1n Saohland.

;‘Slnce thls provauLon of the Convertlon taﬁeo effect oqu ftor the cessatidﬁ

'  of payménté,'lt 1s prlma fac1e 1ess W1de ranglng 1n 1t effect tbun the

e uorrenpondlng prov151ons of Engilish or Scots 1aw and 1s COﬂSldé;dkly less

B T ST S S AT AR AT S = i A B e e

rerta}n in 1ts 1nc1d°nce, Acsamlng th at sett lewent in sn unusu°1 manner is

: regarabd as ev1dence from whnch sn intention to prﬂfar may bn 1nfer¢ed and_

* that i is thls 1abter whlch 1nvalldates the tzdﬂbactlon, bhen we da nct'find

thé clanses obgectloaableg' But we do feel that they could be cl£f1§ied-'aﬂd 5

'weﬁalso think that it hould be made clear that ‘the 31ference may ke rebut ed. o3

-~ As it stands there appears to be no room"tc rebut'the-inference; which coald'

T

‘plainly cause injustice in some cases:.

" Securities for prior debts.

(=3

M. Article 4B(2) of the Uniform Law declares to be invalid, as sgainst the

'general body of c¢reditors, securities ovér the essets of-the débtdr-whether S

‘“created by contract, by operation of the ldw or by cou*t oxder, if createn

1§
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: obllgatlon mlght well-be construed.as a‘E”gefﬁf’E;éud from which.an intention
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; durlng tne 3ear preceulng the epening of the bankruptcy and after the
_cessation of paymentss Bx Cﬂntjons are ‘made 1r respect of statutory charges

'-over_hhe debtor s assets Jmpiled in favour of wards or of pub ic authorities.‘

There is no. comnarable rule 1n Enﬂllsn or Northern Irlsh law and buch a

"securlty woulﬁ be 1nva11d'0ﬂly 1f it were shown to.be a fraudulent preferénce
: 6r, in tbe case 01 a éompany, the tran;actlon COTprlsed the creablop of &
” 51oating charge'at a tﬁme when Lne'compéﬁy_was 1nsolventq Nor is theré any

' 51w11ar rulc in- Scots law and, wrlle such a securlty might beISuruck at as

"a fraudulent preference, charges created in implement of a precedlng obllvabion

".do ‘not come within the catpwo Yo We tblnk this claLse should speulfy that

4

"_secur1t1es or charges grant&a under prlo;-subszﬁtlng obllgatlons would not . be

" Law, is where a person eanters into s tramsactlon with the bankrupt du*1ng the

_ there are’ two other elcuatLonb where the court may aeglure f_transaction-tc

'be vo:d as aga1nst those crcaltnru,

b4z,  The first_s'tua+1o“q which is specified in Prtlclc 4(0) of the dnlrorm

Ar 1cle 4(C){1} has no precise analo e in the bankrupicy svstéms of the
A P picy ey

o B T g

'JnV¢11daued The eraen of show ing the anueceuent obllgatlon or con51devatlon
'shoula be on the credltor and not on Lhe lwuu:datoz, Whi 1e a substart:a_

'~change in Un*ted Klnpuom laws is 1nvolve&, e thnk 1t is one whlbh is

acceptahle pwov1dnd there lb a unlform deflﬂlthn of cessatlon of p?ymﬂnts.'

Transactions voidable at the court's discretisn.

b Apart from the four cases discussed abofe where transactibns.are-

"express to be absolutcly VOld as agalnst the gpneral bodJ of creaauors,

Cyear p?eceding the bankruptey and afier his cessation of payments. Such a

Ctres 11c1 may be declared ﬁnvalid under'ﬂrticle #(C)(l) where:_

(a} the person in question knew of the. ceobatlon of pdyments, end

{b) the'iranséc ion was pre]udxc ial Lo tne general bo&y of credxtor&.'

Dnlted hlngdom,:“lt,ap rears *o confe” a wide discretionon the court, for

9o
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‘fthe exercise of wnlcb it gvescrﬂmec no: guldellnes¢ The érticle places at
'L[some rlah anjope who cont“a 'w h the debtor after knowledge of h‘a "'kg SR

cessatlon oF pdyments, ard mlgb* be 2 barrler to the negotlatlon of measures _”

 '_ﬂt0 secure the future v1ab111ty of the aebtor s bu81ness, 3t is to be cont”as ed

4‘W1Lh ihe protectlon.affo”d a to pcrsons deallng with the barkrupt upder
Vseption L6 of‘the Ban{ruptcy ﬁct 1914 whlch provides some protnétlon to
‘banks since theyAmay;'ir the ordlnarj‘ccuroe of buslneQS or ot herwlse

:boné fide, pay ﬁoéies directly to a“persQn éﬁbsequently aaudged'bankrupt,.br

someone claiming by assignment from him (which does not inciude ths payee of

:'::?_ -the.chequeﬁn' The'péymént must be made before'théndéfé of the Receiving Order

s

' and w1thout notlce of the preﬂen1aﬁ;0n of a petﬂtlnno (;his}isafse #ble

_ provision-since it_enables the debior

-

o try to pay off his ¢ it@fs_%o

‘avert presentation of such a itiona)

bk, We,are troubled by the phrase.”knew'ofﬁthe cessation of pavments". ‘The -
.meanlnv of the rr@nch tny literallyi is that be rec1p*ent Hdd knowledvp of
the Ces satlon of pavmentu, It has been suggeateﬂ to us tnat an Engllsh judg
‘would construe clause C{1) strictly as meanlng hat the recipienf'must'have

. knqwn of the circumstances, We thlnk thls woulé impose an unnecessarily
heav burden of ﬂroof and It sbovld bb sufflc‘ent that the recipient knew or

““nght:td have knﬁwn'cf'thé_ceSsatiOn*of-paymenus.-%—j%%ff S

k5. We note that Similar“d fﬁcul ties arlse 1n ﬁrt;cle 10(23 Aﬁhich-requiregz;

=proet that bc person psncernpu hnew cf the ceesa tlon of paymenis. at a2
psrticular tim and in A;ilcl 5 whlck provzdes Lhau set- off bhall ﬂuu
be allowed if the trauuxer was mau@iafte¢ the traﬁsfereL had knOwleuae of the
cessation of paymehtsc_ We think that in all three Cases, it should be open

- to the court to impute knowledve to the person concerned in-anbrcpriﬁte

‘circumstances. We b”ve noiod ibat in dedllng hltr ‘the effects nf thc L

. ] -{'\-"V{"“'&J‘u
- bankruptey against third parties, Arti Je ¢6(2“ reguires preoof that at the
v . : . ~ - . ’

~20-
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tlme of & trdnsactlon "the third Darty knew or ought reasonably to have known
*701 the bankruptcy". we vEPOTmend ﬁhat a 51m1lar expreas*on should be used 1n”

E Artlcles %C(T) HC(f) ard 5(4) of the Unlform Law.;”f

: 56; Ve conclder that the prmn01ple of Artlcle QC(l) 1% acceptablé in the
.'éontext of cessatlon Qf payments. We would stress howevsr, that the conaltloﬁ
(or the event) of cessatlo ‘af payments must éomp iSé éuffi01ently recognlsable
events }p ﬁhﬁ'ﬂ&ﬁd?ﬁf a bu51“essman knomleage of Wthh can 1“aurly be attributpd
to peréonu whose transactlons with a debtor may be 1nva11dated by such
f.knowledge,:. ..
y - Ly, 'ﬁhderrArtiéle h«é)(a), éimilaﬁ_fqles fo_thasé in'ciauéetéﬁi)afé-;:

C{ﬁf;  _°‘prescribed'for7transactions-with negotiéble instrﬁﬁenfs‘ sﬁbjéct te pfgfééfiop N
| béing given.to thé.navées ochheoués, the indorssers of-é pfdmiséorﬁ ndﬁeﬁ~::
'(other thnﬂ the flrst 1ndorser) and the holuers in -due course of blilS of

exchange,- The N-L Report indicates that th:s clause will enable mctloa to
be taﬁen on hehalf of the geﬂeral bouy of credltors agdlnst a person who ha;.
.;.derlved proflt.from.puttlng a2 bill of exchdnge 1nto c1rculat10n axtex tne
ceasatlon of paymenus, knowing the state of affairs of the person aga1nqt '
:-whom 1t 1s drawn. It éoe seem, hoxever, that the clause as drafted would

' remove the nafeguarus of section ﬁé of: the 191h Act SO‘far as credltors are

' conce"ned ‘,Lt woqu seem Lhot cheques may be met, Aot leY for the bankrupb”
1persona11y, but also for fh*rd purtﬂes, notV1thstdndltg that a pefltlcn had
i-beeﬂ D”Qseﬂtﬁd azd sven that thb bank had_knowlquelof sucn'petltlon.' The
‘aebtp?rcould tnerexcre.contlnue to iséﬂé'chéqﬁes_unfil shoftiy bef5re the date
'féf the:Réceiving Qrﬁér;'knﬁgiﬁg fhat they woﬁid bé met ﬁpon présentationiand'..
thatrthé liquidator wauld_have'to claiﬁ.fepafmenf from.thé pé&ees; There 15 
gé requiremenf fﬁat a bank snould act in'thé ordinafyicﬁuréé'cf-busingss#éﬁm;m,
i-otherﬁisenﬁqﬂa fide in.paying_SUGﬁ'chéques.i -

48, We accept that it is desirable to afférd'spécial protection to banks te

21~
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s enzable pérsonal debtors or deﬁtor COﬂoanles to.éént1pﬁe to dﬁerate bankiﬂg7 
acbounts “after bhe date éf:cea .10n of paymenfa.: WE ére csncérﬁéd .
hawever, that Artlcle MC(P) as crafted may protect.persons otber thap bankefé.:
In our Consalatlve Paper we.ﬁolnv ed out that thls artlcle ralsed technlcal
questlops on whlch the adv1ca of oankers énd oineré was sought. thtle
commgnt was rgce:vedfhowevéﬂﬂand wé con51der that the Dppqrtment should seek

further and specific adv1ce as to the. 1mpact of ths prOV1 ion.

49;. ‘The secoﬁd SltLatlon, spe01f;éd‘1n Artlcle QD of the Uniform Law, 15
'where.a qecurlty rlwht conferreu by contract haé been‘presented fc“ reglstratlon
 ‘m0re';ndn 15 days aft er the czte of the transactlon creatlng the securlty.““
_We assume that tne réglstratlon referred to in thls artlcle 1ncludes a]l
3case$ whefe rﬂglgtratlon is. reqalred to.comp¢ete the securlty rlghts 1ncludlng_
*be T-eglstra’f::m"}_ of rlghts relatlnw to 1and in the Lénd Chergeu_Reglstrles'.
- of Englanc and Waies and in the General &egluter of Saajnes in Scotl¢nd
‘Where thls éltuatlon arises during the yea“ nreced ng +h° bankvuptcy and ufierl
‘thb da Le cf cessatlon of payments, +he seuurlty may be decla“ed v01d as alHSt.
the general boay of credltors. The NwL Report JPthutPS that thls 1s Jntended
.to be a diScretio ary pouer dnd that, Vin.exercising-it,'the:ceurt'mayjenquire'

‘1nto the reasons for ,he delay in registration.

50= The nr1301p embouled in Artlcle 4D 15 recopnisearnn the sf te JHW of

tha Uﬁitcd Klnrdom in artlcalar upder cect¢onb g5 and 10 HA 01 the 19#0 Ar*
anc sect1on 93 of the ¢9oO Actq We qote, bovevér; tha4 those sectlons'are
manmatﬂr- rut (=ry *han a:scretlona y. that the fcz*ad for reblstra 1on-is_ -
21 days (al l ugh tn@ court’ hdo power to extend +he perlod\ and that thls
péTIOQ.iS exten éed hﬂefe the. ChalgP ua$ oeeﬂ‘crea+ed aoroad 'No such
cémpaiable P "1tlan ek¢sts in bdnﬁrup1cy ang accept nce of this clauée'wiil

reQuire its +int roau0u¢on 1nt0 United Klngacm oark*uptcy law. we‘ahlfk that 1t

cis insppropriate ﬁo'confer a discreiiol Wxtﬁodu giving. guidelines and that_in

i
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generél 'the ?osition-shoﬁld-be as 6ertain as-possible1 bofh for commércial

'reasons and ior the slmple” haqdllng of problemb.' We thlnk the ce*tamnty

. glven Qy sections 95 and 106@ of .the 1948 Act should not be 1ost. We can

._}see no Justlflcatlon for ]1m1t1ng ihe operatlon of tbls clause to: the perlcalff'

follow1ng the ceosatlon of payments and we thnk that the perlod of 15 ddys,'

":allewed for reglstratloq is too‘uhorb.r

- [r . . ‘ : TR
' T-ihdt +bere shculd ?iypd(énscretlcn to vaildateﬁ}n:the_eve t. gf failure to.

g ome

‘regLsterﬁ}éﬁhA&axg in due Tlmq,

The Paulian Action.

5l. We recommend that the perlod of grace for the regﬂstratlon of securltles

-sbould be 21 uays that *ne perlod of relatlon-back r‘hou d‘be unllmlted and

A &

o

 _52‘.= Article 35 oi_the.Conveﬁtion and‘Aftiqleth of the Uniform Law envisage

'the retention 'iﬁ the'laws of Member»Stateé of the "Paulisn -action”AThis ‘

aﬂtlonlwas avallable Wn Roman Law to a 6red1tor where (a) the debtox had 7?'
1m3fbverlshea hlnself to th° detrlméﬁtuof hlS credltors,- 1nd (b) he dldlso
1n the knowlque that he was 1nsolveﬁ£ or woulq be made S0 by ﬁhe acto _iﬁs _
ef?ect was to annul the transactlon challenwé and to restofe the prdperﬁy

to Lhe genﬂ“al bsdy of credltoru. lt'was 1ncorporéted'into thé'Ffénch ﬂivil

.uode bj Artlc]e 11.6'?s whlch declares tha* tne C"estors “mayralao. in their
',p¢rsqnal‘name,.attack trapsactlons of the deb¢0r in ixaudwofwtnelr;rightsﬂg
 As-intérnreted,by thexFrencﬁ couffs, this art1cle QOVﬂrs hvevy spec¢es of

- trcmbactlouE whether AOne with or w{thouf VaLuable ﬁonszderatlon, wiich crcafeu:
_or aggravates the debtnrfs stéte_ofrinsolvency;r.lf may include not_merely a-
_,fraudulent trahsfer bﬁt a{failﬁre‘to aocept a éucces5iEn or:gift;"Though the.'
'féxt_refers to tﬁe_”fraud“uof the debt;rf it is not-ﬁeéésﬁary.in every cast
to establish aétual_fraﬁé.' Whe n‘the debtor kmows: that & trongaction into whlcn

he is entering will mske him insolvent or increase his in lvenc;,'he is

Cpresumed to intend to injure hiS‘creditors. Tnﬂ nature of the action 1mp136u,
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": Article 1147 of thé Phench C1V11 Code,- These prov151onu of the ]025 A

e i A st e i 4

-:that thé credltor seeklng.{o set “the tran%action a51de had pflor rlghts
. which the. transac»10n pregudlmed The actlbn is daracted agalnst the person
- who profiﬁed by the debtor s act ana not agalnst the debtor hlmself, When

-_that person recelved the deb*ow = property as a glft he is 11able to restoré
‘the property, whether or not he was aware of the debtor s fraud.' Wheve he

gave valuable c0ﬁ51derat10n, he is llable only wﬁere he was aware of the

: debtor‘s f;aud. WHere the pronerty has been trapsferred by'that person to
_another person, thn former is llahle in oamdves¢: The latter is llabWe to

"regtore the property only when he recelved 1t as a glft or was h;mself

acting in'bad faith.

';:Bj ‘There are Gnaloguee. to the ranllan actlcn in the legal systemo éf the

."_.

ﬁlbnlted K'lngdomo The Scots Act cf 16?1 Ce 18 btwll in force, whlcn st trikes

;on the Paulﬁan actxon, and the preamble reFers to the xntentlon Mg Follow

and practlce the good and commenuable laws, 01v11 and canon - made agalnst

Lraudfal allenatlons “in Dreaudlce of credwtors” j‘In England, the Acts.qf

'L11zaoeth 1 1mpeach;ng ;raudulent conveyancea and pu”Cha S; now.largely
- reproduc ed_ln S““thﬂS 1?° and 1”; cf the Law o Property Act, 1925q have a

U gimilar purpose> but the requ1¢cmcnt of proof of fraudulenu or at ¢east a’

dishonest intention rcndcrs ¢t narrower in qrope than, foxr emample,

‘give individual rights, which anyone can enPcrce to Eet 'sidé fraudulent

purchases. However, 3? hac neﬂn heja that ihe rlght to'—ﬁkﬂ su”h prnveedlrg

against s bankrupt is vested in the truSiee, and this would seem to be in

line wit h the imtention in Article HF.

-

S5h. In genersl we do not foresee any'difficulty.résulting from the introductic

icle 4 but we suggest that it coul d with advantage, be amended to

/

euc e the ligquidater alone, unless with the leave of the court ceeccawn

r’-'

f Art

(]

- ——

o e T RO

’at gratultous allenaflons “and prefer“n"es in iraud of credltors, was mode‘led'
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.- 35. ﬁ ]‘

Ploat*ng Charges.

. 55. Jurisdiction in actions ta_sét'aslae acts done by the debtor in fraud

e of his CYEdltOrS is exclusnveTv coqceded by Artlcle l?(}i/pf’the courts of

'transactions not covered by a specific_period é 'ielatidﬁzﬂéék}'fhefé_is 5"

“the State of the bankruptcv and the law of that State 15 appl¢cable by
. virtue of_Article 35(2).- Unlesu, therefore, there is a measure of harmonl—‘

sation of the pr1n01nles adopted by Contractzng State% in. snttlng a51de '

serious risk of Dreﬂudjce to percons vho mlght have had- reason to belleve

that a *ransact¢on enterem into by tnem with & person who 1ater becomes

-bapkru L was 1egally unaauelJaoleo' In thls resper 5. too, 4he Copve1+1on,

'desplte the terms of hrtlcles 75 and ?6 wlll Operﬂfe rétr05peut~velyn

56. A sp901al p“cblem arises in the couteXu of floatlng charges whlchs

though an 1mporbant secur*t} device in the legal sysbels of the United

'Klngacm, are in bubstance unkaomn Lo those of othnr Member States, although

QJ{M
(Fﬁ (J) (76i

”10k8 Act, the Scottish 1961 Act and section 200 of the 1960 Act provide th
4 he Scottish 19 nd sec . :

somethlng compdr ble is understood to exist in Germany. Section_BEE of the’

A

" where a company is being wound-up,.a floating-charpe'created within the

‘c rea t*on of thc chaVWe thc company mas solvenu, be invali ceyb to the

_ama unt of tne Cdsh ﬁalu tnen or tnereaiter to the companv and int ereut Thﬁﬁepg:'

'Th Te was some doubt hcwavnr HHEﬁhe“ this rrcv&ajor uuperShded the Scottish

'ru¢es'relatlng to fra udulpn+ pre rences, which may ba challenged without

:11ﬂ1% tlon as fo date. 'Tha Companies (Flb&ting Ch rges énd‘ :ceivers)
_(Sqotlana) Act L9{2 removes. thjb doubt bv "ddlng a ned ﬁubs l ion ﬁo
 section 2223 ”( ) wn é com?any s bc1ns wounu~ak in Sco 1 Land, =& Iloéting
_-charge over all .or any pari of its property shall ﬂu* bz hgld to be an

- alienstion or preference veidable by.statute {otber than the provisions of

this Act) or at.common law on the ground of inselvency or notour bankrupiey'.

P e 1 e e A
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.. Kingdom, is invalid under the Paulian actlon as a ¢rauaulent p;eference.

. community in the Unlted Klnsdom and we woula conslder it unde51r able if the

'local preferentlal crnd1+or5' but we con51der ihat theqe wou]d be wovth U,

Py N
Setioif,
s S 2 et

A e b b i it ' ek A

."It'may be, howetér tnat some Communlty s'steme would regard certaLF floatln?
: CthgEn as allenailons or Draferencps voldable by v1rtua of: the Paulian acblonn

' Whare, therefore,_a forelgb LOHPt flnds that the centre of admlnlstratlcn of

‘a Unzted Klngdom company is qltaaueq w1th1n 1ts own terrltory and opens_

bankrupicy proceedﬂngo in relatlon to the ﬁompany there, 1t mlght hold that

_a floatlng charge,,even-ln‘relatlon to the;cdmpany‘s assets in the United

"B we reuoénlwe the great 1mporiance of i‘oatlng charges to the commer01al

w

/

‘ Conventlon in any way prejudiced their validity._ We recommend tnat ' picial'

pr0v151on shoulid be 1nnlhqed in the Conventlow {not in the Uplform Law) to
azlord theﬂ, and the pOﬁEfS of rLCEIVE¢S and managera app01nteé urder them

rerognltlo hrouobou* the Commanltj. The prov1s1ono of the Unﬁyorm Law

should then EYpIOHSlJ 1nclude them as a’ seCLrlty for the Duxposes of the law.
To achleve ac ceptance oi the Unlted Kingdom form of float':nm chargc w1thln
the Communltv we env1sage that a number of conCcSSJona, and/or protec¥1v

prOV151ons for +ha beneflt Gf nonnU K. cred1tors w;thln the- Comﬂunlty, w11]_

need to bc mqae uch as com ulso* re 1strablcn invalidit' withiﬁ 5 period
’ 3 & . ALy W in & p

of rﬁlatlon dek (as . "“dar section 322 19&8 Act) and the prior rlghbs of

concadlng fo“ the obtalnwng of r800?ﬂ1t101 of tne floafwuw chargeo-

,:58, In this connect ion, we shoulu ﬁbse ve thdt there is currentLy din

E

preparablon by t;jff ssion a drafi u1recf1ve on the kecorﬂlt

L ion o*
| nshecd, : R \ 7&@31@

Non—PoosesoorJ uleng,_fhe texty, apnd in particular_the footnctegﬂfwfwwhith

seemn to go_a long way tovards pvm pering the gromafq tor such recognition.

" 59. The bankruptcy laews.of the United Kingdomrsesk to ensure that in -

bankru@tcy,'the creditor musi set-off against anj sum he 0134Ju frem the
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“:gaﬁkrﬁptférestate any sun tbat hé owes, uO fhat ne mo?e thaﬂ the balance of .
.::the accoﬁnu is callmed aghznuu hlm, or proved for_‘y'hlm. In Lngland thls_f_
- is a statu*ory obllgatlon uﬁder sectlon 31 of the 1914 Act. In Scotland |
: where the aoctrlne is terned ”campensatlonj,there is no analogous statutory
_prov1ulon in the 1913 Act, but com&on law. rules, tenuously based on a _
.":Scots Abt of 1592 app*y.- In Northern Irelanﬁ éectlon 251 of the 1857 Pct_

_contalns nrov1s:ons governlng set off of mutual debts and crndlts 51m11dr to,

hut not identicsl wlth -section 31 of the 1914 Act. ~The’ bankruptcy pr1n01§les

-iln thls fleld -are 1mported entire into the wzndlng-up code by sectlons 316

end 2L7 of the 19%8 Act (ana sections L U';3' of the i960 Act) The

problem presented by applyl,b sectlon 31 of the Bankruptcy Act (whlch refers
B to notlce of an act of Banﬂruptcy) to the u1nd1ng-up of a company has already

. beep noted at paragraph SR - abovec

. 60. Article 76 of the Convéﬁtlon requrE“ Membe1 States to 1nc0rporate in’
f_their-law Article_E 61 thu ﬁnlform.Ldﬁfwhlcn must be applled 1n Convention

"bankruptCWEb by v1rtue of Artlcle 35. Ve assume that Artlclb 5. 1u not

¥

1ntended to COﬂstltute a corprenen51ve set of rulcs on set—ofﬁacompensataoﬂ,

rather that it assumeﬂ the ex1stence of such rules in Nember States . ana secks

‘to harronlse those rules where tkey alffew as to Lhe ef ecbs of bankruptﬂy.

]'Tnﬂs assumpt10£ is 1nfer“ed from the th Report whlcn 1ndlcateq that the-hf, _

1noerua1 lawa of the six- Orlglﬂgl MﬂmDEI States a’l hhwe rbles of set -off,

l”bu? there is dlsagreement on the baQ1c pr;nc1ples. ln some oyﬁtews/no set- ofi

o is amm 1e after the aajaﬁlcailon of bankruptcy- & deoto; to- the oankruﬁt

must pay all that he owes end be SubJGCt to thn 13w of leldend as & creditor,

» Other bystpms allow setmofj wTOV1ded the cla*rs and D&bbb are in thp same

accoun‘-.:1 or if. they result‘from the same_centract. The provisions of Artiecle 5

&are stated to represent a compromise between'German; Dutch and Italian law.

61.. Clause 1 ﬂaulares tnat the 1nterventlon of bankruptcy pfoceedings shall

Lt et S b a u n a P A S N




ﬁét’prevent set-off, D?OVlded the creditor's clalm and the debt to be set~off:
-exmstﬂo 1n the uame estatn at the daue when the bapkruptcv was cpenea.

Consequently, setwoff resuitlng from the vahlsltlcn of a_clalm cr debt

'rléj:iﬁ - sugsequent to the bankruptcylis excluded. Clause l also prov1aes that a
VRGN I ' '
v ) t‘: - claim for damdges for breach of contract may be set-o f, even if the .breach
‘L{A%UO o : ' o
- éid not occur or was not es+abllshed untll after the declgratlon of bankruptcvg
B2V : P
Clause 2 requjres set off to be zllowed tnough the aebt?/ or one of th e ame

'_:fgture, or a£e~not expressed in money,-or @%efexﬁressed in forelgn currency,»'
blausn 3, hoﬁever, excludes ifklnﬂ 1nt0 accéunt contlngcnt debts or debts
buDJect to a'saupenQ1ve conultlon m.ana.presﬁmably for thlS reason the:
Fedezal Republlc of Germanv, whcsn 1ﬁternal law requlrns.such‘debto to ﬁé
taken into account has rnserved-ln Anqex It thé.rlght‘uo céﬁ;lnue to éllo@
ﬁoﬁtlnpent debts to be set-off to such exteqt.as it m?y orc1de ln béﬁkruptéieé
opéned in Gevmany. Ar+1cle 5(%) eXCludes seb-ofi in favour of lﬁn,tféﬁsféree
of any c¢laim of debt transferred subse@uent to.the_tréngferee[s'vauiring

‘~knowledge'bf ﬁhe:bankruﬁt“s cessa tlon of s fments; The sane rqle.applieé to

the traﬂsfer of newctlanlp 3ns+rumen s rayabl, to bearer or to order.

o 62.._If, contréry‘to the view expreségéiéboye? Erticle 5 ig;lntenéed ﬁﬁl
constitute a_comp%ehensive séﬁ of rulesrrélating to'setmqff:pf”coﬁpensalicﬂ
~f;~fmi§4bankxuptcy¢ffhe"ﬁrticle'isythoaghﬁ‘t@ be EéfioHSl&”ﬁéflﬁiémféi?lflédés”ﬁb{.
; deal’ﬁith:fhe special aspects of éef-off in debo%it-ér 5ailmeﬁt;lin_ageﬁﬁy.

and pdv iership situaticns, in relation to co-contractors jointly and szeverally

W

liable, in relestion to wuqxanto”s or ;autioners;-or %héfe there hés baen

" specific a;;pro;;riaﬁ;ion, " Tt, on the cther hand, Afti_cz.e 5 is intended %o.
iﬁtroduce only suéh uﬁiformity %é shéuld.pérmit-of the'éﬁﬁllﬁétlﬁn iﬁ.
bankrﬁptcleg aifécting éfeditors i diff erent He.ier States oflthe law of the
‘State of bankrupécg it preSeﬁts fewer dlfllcultxes,_and wWe  see no objegti5ﬁ_

. to acceptance of clauses L and 2,

o8-
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7,j§3;' ”he NuL Pepéru referé to the d;{fereﬁcés.betweén thé-laﬁs of Membe;: N
GStates on the anL381on 0¢.satu0ff in respect of contlngent debts.ir
:::H01ause 3 of Aftlcle 5 is-clearly contrary to both Enpllsh and Scots 1awf
Vatﬁouvh 1t is uncercaln-whether a cont 1ngent 11ab111ty cen be the subJect of :j.‘
' :set off in Northern Ireland. It has been represented to us thau the
;provlslons of clause“ﬁ could produue problems for banks in deallng wi£n s
-lpefformahcé bondé,; 1t has also been suggested that thé'rule Qoula Qperatel
*_inequitabl?'in relation to gerscné_éubsidia;iij iiab}eﬁpﬁ Eilis:of exchange, .-
 |1£ if is as;umed that such 11°b111t ﬁg.are confiﬁtht.déb%s; On fhé otﬁef: .
hénd,xe underqtard that “the set—OIf of contlngent debts causes ddﬂlnlqtrat¢ve 'E
Gifficulties in 1iquidétions, and dften:lnvolye_appea¢s to. the courts._ On
- éa;an§e,_théreforéﬂ.we favour”é¢ceptancé'of-ciause_3 of Artiéle 577 
i64q 'Arficie 5(4) ié-less.réstrictive.tﬁahrEngiish iaw bécausp i£ onl§~
' ire1ates to the transfer or 6081gnmentiof a Clalm or debt eff ected after thu
'f.ceqsetloﬁ of.payments, anq the negotlation.of certaln renotsable 1nutruments‘
';;whérea; section’ 31 of - the 191k Act is of wider: operavloh.i_Despltg thls, we
r:_ccnsvder that if A“tlcle 5 as-g.wgole is to be accepted, cléuse 4 may be:

" accgpted. o

' }65. -Although HMr Antoy/ considers: that e?en in its apﬁlication in bankruptcy

Trsitustions)y Articie b iE deIJvlenu in 1ts present teriis” and“requiréS'""*"ffi'
ré;considefatiqng ‘he.other members of the Committee sgree that the broad
_ scheme of the aryicle is acceptable. :We“allﬁagree that if Article 5 is

included in the{Uniform Law, ite provisions should be mandatory.

" Contracts of sdle ﬁith'reservation of titie.

o =

- &8. Article 6 of the Un*"urﬂ Lew prov des that in the case of sale wah

reservation of title, the bankruptey of the ‘seller subsequent tO-delivery

‘does nret entitle the liguidaior to elect to discontinue the contract.
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The purchaser could iherefare caﬂtanue hlS payments and vaﬁire'a ﬁitle'i

“to the property at the end of tbe agreed perlod he aHQTOJe of thls

‘ appvoach and wm recommbnd tbau Artlcie 6 sbovld be acceptedo
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