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TRADES UNION CONGRESS

Principles of Insolvency Law

The law should seek solutions to the disruptive effects of
insolvencies and liquidations on employment prospects and
production (para 1, 9 to 11).

Receivership Law ;
Company Winding-=Up

Under existing law all employees are automatically dismissed on
the appointment of a receiver by the Court or the making of a
winding-up order; these provisions need revision (para 12, 21(6)).

The Employment Protection Act 1975 requires consultation with unions
when redundancies are proposed, but automatic dismissal cuts across

this (para 13).

Even where redundancies are not made, receivers and liquidators
hide behind the statutory definition of their duties to avoid
discussion with union representatives (para 13).

The right of unions to represent their members' interests in
actions or proceedings in the Courts relating to receivership or ?
liquidation of companies in which the union has members should

be introduced (para 21(7)).

Provision should be made for committees, reflecting the balance
of interests of employees and other groups, to assist and supervise
the activities of receivers and liquidators (para 21(8)).

Legal duty should be placed on liquidators and receivers to bring
to the attention of the Court any evidence that financial arrange-
ments oy transfers between companies, or the placing of tenders at
an irresponsibly low level simply to secure a contract, had

directly contributed to the illiquidity of a company (para 21(9)).

Companies could be rejuvenated by finding orders for component
supply or subcontracts, or productive capacity could be sold, so
that established skilled workers continue in employment. Receivers
and liquidators should have a duty to take account of employee
interests and seek to maintain employment (para 16 to 18, 21(5)).

Company Winding-Up

Consideration should be given to extending the Empleyment Protection
Act's insolvency provisions to groups of persans not at present
covered (para 4§.

Section 231 frustrates preceedings (eg for unfair dismissal) throug
Industrial Tribunals. Such actions should be exempted from the
provisions of Section 231 (paras 7, 8, 21(3)). . 4

'~

9

Problems arise where an employer has become insolvent and terminated ;

employment without consultation before a protective award can be

made (para 14). /
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13

14

15
16

.19

Refers to problem of definition of awards for unfair dismissal

where companies become insolvent before the awards are paid out,

and suggests that the Employment Protection Act be amended to ‘

eénsure that all awards relating to the period prior to the hﬂk

termination of emplo ent are payable in full from the Redundanc [ or

Fund (para 15, 21 4)?? ; R
tse

Draws attention to allegations that subsidiaries have gone

apparently deliberately into liquidation leaving debts unpaid,

and in some cases at a later stage the Uncompleted contracts have

been taken on and original workers re-employed by another

?ubsidiagy without outstanding wages and other payments being met

para 19).

Disqualifying directors does not compensate employees or other
creditors. Liquidators could be given wider duties, or all
liquidations supervised by committees of creditors and tradeunion
representatives (para 20).

Creditors Generally

Employment debts as a whole should be treated as preferential in Vs
relation to all other debts Jand should be met from the Redundancy o
Fund (paras 3, 4, 21(1)) i”

Employment debts should include all payments due under contracts of
employment, whether paid to or on behalf of an employee, and any
voluntary deductions from pay held by the employer (para 5, 6, 21(2)).

Powers should be established (in addition to those penalising




——

G5
- (ke

TRADES . .. _UNTION e o NGRESS

- EVIDENCE TO THE INSOLVENCY LAW_REVIEW COMMITTEE - =

l Except to the extent that they are creditors, employees

have wholly inadequate rights when faced with the insol»

veney and winding up of their employers._ To some extent
this no doubt reflects the very long period which has "

| elapsed since the last review of insolvency legislation.
The redundancy payments legislation and Employment _
Protectlon Act have improved the security of workers
affected by Lnsolvency and bankruptcy. The review of
'insolvency law with the possibility of future legislation
-into 1lne. However, the offsettine of the immediate :
financial effects of Job 1oss arising from an employer s
insolvency is only one aspect of the problem. It is
perhaps more important that insolvency law should posin
tJvely seek solutlons to the disruptive ef;ects of L
insolvencies and liquidations on employment prospects and

production.

?“ The following evidencc is div1ded into two broad
_sections: specific proposals for 1mprovements to the law
as 1t affects employment debts and acticns proceedlng in
: Industrial Courts, and wider ranglng suggestion ior
‘reforms des1gned to redress the heavy lmbalance Jn favour
.of 1nvestors and credltors as apainst employees in lnSOl"

vency and receiverehip pPOViulORS
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| Employment Debi,u

D e Preferentiel Treatment of Employment Debte The

Companies Acts currently provide for the treatment of up
to a maximum of £200 of wages and holiday pay as prefe—

rential debts in a winding up. 7Under prov1sions in the

Employment Proteetlon Act the rights of employees as

creditors have been imﬁroved, The Redundancy Payments
Fund has preViously provided fuil paymeht of redundancy .
payments to workehsrwhoee diemisea1 has resulted from the
insolvencj of the emplovef The Fund now additlonally
covers arrears .of pay at a rate of £80 a week for a
period of not exceeding 8 weeks and other debts 1ncluding
holiday pay and pay in lieu of notlee. However, any

other monles ow1ng axatreated as an orolnarytmwecuﬁﬂ.debt-

4 ' In peWhaps 1he majority of cases,A employment debts

are relatively small and can easilyrbe covered by the

" Employment Efoteetion Aet-limits. In some cases, however,

very significant debts have been built up and employees
have geared‘their domestie financial arrangements,to the
expectation that these could be met in full. Clearly,
the loss of both job and a suhstantial part of those
savings is a considerable blow. There arerthefefore
strong argﬁmente for making employment debts as a whoie
preferential. Also, given ﬁhe difference in the abllity
of emoloyeesvto-stand the loss of substantiai-wagee, when

oompared with the Exchequer S clalmu for taxes -or local

' aULhOrltieb claims for rates, 1t will be seen that

employees should have a prexerential position in relation
to all other dehts. Consideration might also be given to extending
the EP Act's insolvency provisions to groups at present not

covered - eg seafarers and freelance writers.
i

R T Y A N TR S T 8 P T AT I P I R R TN ey P R TR A e e s e




3

5 - Definition of Employment Debts A particular problem
has arisen whefe an Insolvent employer has held.subscrip—
_tions dedueted_from pay under a check-off arrangemeno as,
in some cases, recelvers have treated the eubseriotions
as unsecured debts owed to the union. As a result,

'because unsecured debts have a secondary claim against

assets there is a high risk that check-off payments are ;= i
neither pald to the union nor refunded to the membef:in |
full. It appears that other deductions from pay, for

lnstanee for sports and socilal club contributlons, could

be similarly treated.

6 _ Now, in a check-off arrangement the employer acts

only as an intermediaryibr the empioyee in the tfaﬁéfer
of subseriptlons to the relevant unlon and the money
involved should be regarded as fThe property of the
employee until possession has passed to the unlon. The
Truck Acts, whieh make illegal aoy retentions‘by' n
employers from lawful deduotions frompay certainiy seem
%o support the view that such deductions remain rhe‘
property orf the_employee. To deal w1th such problems,
the definiﬁion of employment debts for the purposes of
insolveney legislation ouéht to include ali payments due
in relation to eontraets of employment, whether paid to

or on behalf of an employee, and any voluntary deductions

from pay held by the employer.

v Actions Stayed on Winding-up Under section 231 of

the 1948 Companies Act, when a winding-up order has been

made or a provisional liquidator appointed, no actlon or




proceeding can be proceeded or commenced against a :

oompany exoept by leave of the-oourt. Thé purpose of
this, apparently, i1s toiorevent assets being furfher
diminished during winding-up throﬁgh court oosts’beihg
incurredl The effect of the provisjon, howevef,.is also
”Lo frustrate proceedings, for 1nstance for unfalr dlsmls—
sal, through Industrial Tribunals, although ‘the oosts
'neoessar-ly 1ncurred in defendlng such prooeedlngs would

be minimal.

8 There is clearly a very strong afgumeﬁt fof.ﬂot

- staying proceedings at all, particularly in the case of
employees and former employees for whom the outcome of
such act:ons can -be of oruoldl lmportance, affecting

_ rlghts to payments under_oontracts of emplOJmont and
redundancy payments, for example. There is-eqoall&
substance in the arguments for limiting the effects of
court costs. However, in the case of actions which can
be pursued through the industrial Tribunals legai répre—
sentation is not required and the cost argumenté are
less important. Such actions shouid therefore be |

éxempted from‘the provisions of section 231.

The Extension of Employee Rights in insolvenov

9 ~ The oreferentlal treatment of employment debts and
the payment of redundancy as compensation for loss of
employment are_essential income safeguards. However,
such provisions are no substltute for continuing employ-

ment.




10 The current level of unemploymeht_makes workers .

particularly anxious to maintain continuity of:employment.
Company liquidations clearly reduce employment opportuni-
ties and becauselof theilr repercussive effects on sub-
_contractors and'suppliers the ultimate unemplo&ment
effect of a 11@uidation may be many times the number

directly employed.

Reasons for_ Insolvency

11 Companies become insolvent for a wide range of rea-
sons. The problem might be market changes to which the
company was tborslow-or unable to respcend. Or financial
mismanagement could lead to a cash crisis. In some
cases, of course, the problems can be insuperable, An.
maﬁy instances, however, the difficulty ié not the
nature of the,prodﬁctive unit or a lack of skilis on the
partrof workers, bﬁt Misjudgment and managerial inade-
quacy. In such cases, the clear objective ougﬁt_to be to
seek Ways; perhaps by a financial or managerial;restruou
turing ér by a product and market change, by which

wviability coﬁld be restored and employment secured.

12 The Effects of Insolvency on Employees At'presént
there is no requirement in law that employee interests
should be  taken inbo account when firms are in -
receivership or being wound up. One aspect bf this is
thaf under exlisting law all employees are auvtomatically
dismissed on the appointment of a receiver by'the court or

on the making of a winding-up order. Often receilvers and




liquldators endeavour, at least initially, to maintain

- companies as going concerns simply to conserve the value

of the company, in the expectation that this course is
likely to realise a higher price than by splitting the
assets and in these eircumstances'employees'are re---
engaged. Howevef, the automatic dismissal provisions are
indicative of an almost 19th century approach to employee

rights which certainly needs revision.

1.5 The appoihtment of a receiver, cr liquidator)whether

by the court or not can resilt in a significant change in

the climate of industrial relations within a company.
Even where employees are not automatically dismissed, the

duties. of reoei&ers and liquidators relate to the conser-

vation of company assets and the interests of debenture

holders and creditors rather than employees. The

Employment Protection Act requires consultation to take

place with trade unions when redundancies are proposed,
Automatic dismissal can cut across the operation of such

procedures particularly as in trying to aveoid consultation

.1t has been claimed that the special circumstances of

- receivershlp or winding-up make the procedures impracti-

cél. Even where redundancies have not been made, it has
often been the experience of trade unions that receivers
and liquidators have hidden behind the statutory defini.-
Tion of their duties in avolding discussions and negotia-

tlons with trade union representatives.




1% Where employers do not carry out the reduired consul-
tation in advéﬁce of redundancy, a complaint may be made
‘o an industrial tribunal by an appropriate trade wiion
“and, wheré the complaint is well-founded, a protective
award can be made directing the employer to pay remunera-
Tion for the period of the award. In those cases where
insolveﬁcy or dismissal follow, remﬁneration under the
‘protective award can be covered by the Redundancy Fund in
exactly the same way as ordinary arrears of wages.
However, a probiem arises when the employer has become
insclvent and terminated employment without'eonsultation
before a protective award can be made. In such cases the
‘Redundancy Fuhd cannot étand in the place of the employee
and the only récoufse'open to the employeé is to seek

payment as a ereditor.

15'. Another problem concerns the definition of awards

for unfair dismissal which are pa&able-from the Redundancy
Fund cases where companies become insolvent before awards
are paid out. The Act provides only for payment_by the
Fund of "any basic award of compensation" and thereby
excludes the compensatory aspect of such awards. The
problems relating to protective awards and compensation
for unfair dismissal could best be resolved by amendment
to the Employment Protection Act to ensure that all

awards relating to the period prior to the termination of

employment are payable in full from the Redundancy Fund.
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16 The Opportunities for Malntaining Employment Although'

the obJeotiveS'of employces may sometimes colncide with
the interests of debenture holders and creditors, in :
trying to mainﬁain a company as a going concern, this is
not always the case. It is not always ciear, either,

that these efforts are pursued sufficiently rigorously.

or courSe, it is not always the case that employment can
be maintalned, but it is important that there is sufficient

time to make a full examination of the optilons.

L In some céses, new managers together with more
effective financial controls and perhaps an.iﬁjectioniof
wprking capital may be Suffieient measures to re-establish
viability. In othef instances the problem may be more
deepseated'u.perhaps dependence on a declining market or
a product innovation which has failed - but if, for
inétance, orders could be found for component suppiy,'or
subncontracté it might be possible to rejuvenate the
company. Yet again, it 1Ls possible that productive capa-
city as opposed To the split up assets could be sold and
the established skilled workers employed by anbther

company .

18 1In any event, what is needed is time to thoroughly
examine the options. It might be that having carried out
such an examination 1t becomes clear that there is no
alternative but to sell piecemeal. TIn this case, the
interests of the‘employees would require that, if they
have to lose their jobs, the‘length of notice should be
as long as possible in the circumstances to give the best

chance of getting alternative employment.
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19  In the past, the TUC's Constructioﬁ Industry Committee
has drawn atténtion to allegations that subsidiary compa-
nies have gone apparently deliberately into llqujdation,
leaving debts unpaid and in some cases at a later stage
‘the uneompleted contracts have been taken on and original
‘workers re-employed by another subsidiary of the same
papent company without meeting outstanding wages énd other
payments. Whether workers are re- employed oxr not the use
ol 1iquidat¢ons to achieve a finan01a3 advantago at the
expense of’ employmes, creditors and customers is clearly
Aindefensible and may have had a seriously disrupplve

effect in the construction industry ln the pasu

20 ﬂlthdugh if ié not clear to ﬁhaﬁ extentzéuoh'factical
liguidations’ are still being carried ouc, nt is certain
that tvade unions stjll regard this as a potﬂntlal
problem. There are of course actions which can currently
be taken under'company law provisions and under the
Insolvéncy Act l976_t0‘disqualify directors of insolvent
companies whose conduct makes them unfit to be concerned
in the management of a company. However, orders tq that
effect do not compensaﬁe employeeé, particularly those
owed more than the debts éovered by the Redundancy
Payments Fund, or other creditors° One way of deallng
with the problem would be to gilive llquldator wider
dutles. However, it might be betbter to ensure that all
liguidations are sune?v sed by commltcees of creditors

and trade union repteuentatlveq
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TUC Proposals for Changes in Insolvency Law

21

The TUC believes that the following developments in

the law relating to insalvency are necessary:

(1) Employment debts as a whole should be preferen~

(2)

(3)

(5

()

)

tially treated in relation to all other’ debts and

should be met from the Reaundancy Payments Fund,

The derinition of employment debts for the pufposes

of insolvency legislation should include all pay-

ments due_undér contracts of employment, whe ther
paid to or on behalf of employees, and any volun-

tary deductions from pa& held by the employer;

Industrial tribunal actions relating to ﬁhe period
before the making of a winding-up order qr the
appointment of a provisional 1iquidafof should
not be stopped by the order or appointment; |
Industrial tribunal action should therefore be
exempted from-the provislons of Section 2§ df the
Companies Act 1948; | .

The Employment Protection Act 1975!shou1d be
améndéd to ensure that all awards relating to

the period prior to the tevmlnatLon of empTOyment

are payabLe in full from fthe Redundaney Fund,

There should be a duty on reoeivérs and liquidators

to take account of employee interests and,




(6)

(7)

(8)

(9).

(10)

v

wherever bossible, to seek to maintain employment;

The principle should be_established that the appointment

of receivers or the making of winding-up orders by
the court does not automatically terminate employ-

ment;

The right of independent trade unions t6 represent
their members! interests in actions or proceedings

in the courts relating to recelvershlps and ligui-

dations in respect of the companles in whlch the

union has members should be introduced;

-Provisions should be introduced requiring the

'setting—up of commlttees, reflectlng in their

membership the balanoe of interests of employees

and other groups, to assist and supervxse the

~actions of receivers and liquidators;

A legal duty should be placed on liquidators and

Trecelvers to bring to the attention of the court

-any evidence that financial'arrangements or

transfers between companiles, or the placing of
tenders at an irresponsibly low level simply to
secure a cdntract, had directly contributed to the

1lliquidity of a company; and

Powers should be established, in addition to those

already in existence to penalise directors, to

S
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-~ ' enable the court to direct that the debls of

employees and other creditors should be met by

the other company or companles concerned

o
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October 20 1977




