] : ILRC 45TH MEETIIG

Brief for Item 6

Petitions to wind-un brousht by the Department ILRC 130)

4 In TLRC 1%0, Chris refers to the Department's powers under
5.210 (see para 25). Clause 70 of the lost 1973 Companies Bill
was intended to replace s5.210 and thus implement the proposals
which were made by the Jenkins Committee.

2 Copies of Clause 70 and the anplifying notes are attached.
Sub-section 2 of the clause relates to petitions brought by the
Secretary of State.

3 We have received submissions in written evidence suggesting
that Clause 70 should be enacted.
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grant relief
against
company
where
members
unfairly
prejudiced.

1973 ¢, 58.

PArRT V
MANAGEMENT AND ADMINISTRATION OF CoMpanIEs

Protection against mismang gement

70.—(1) Any member of a company may apply to the court by 5
petition for an order under this section on the ground thay the =
affairs of the company are being conducted in a manner which is
unfairly prejudicial to the interests of some part of the members
(including himself) or that anything has becn or is proposed to
be done by or on behalf of the company which is or would be 30
so prejudicial.

(2) If in the case of any company—

(@) the Scereiary of State has received a report under section
168 of the Act of 1948 (inspectors’ reports) or cxercised
his powers under Part I[I of the Act of 1967 or scction 33
20(2) to (4) of the Insurance Companics Amendment
Act 1973 (inspection of company’s books and papers) :
and .

(b) it appears to him that any ground exists by virtue of

which a member could apply to the court under sub- 40
section (1) above,

he may hi_msx_:lf (in addition to or instead of presenting a petition
for the winding-up of the company under section 35(1) of the

Act of 1967) ébply to the court by petition for an order under  ParTV

| this section.

(3) If the court is satisfied that a petition under this section
is well founded it may make. such order as it thinks fit for giving
5 relief in respect of the matters complained of.

(4) Without prejudice to the generality of subsection (3) above,

an order under this section may provide for—
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(a) regulating the conduct of the company’s affairs in the
future ; :

(b) restraining the doing or continuing of any act com-
plained of by the petitioner ;

(c) authorising civil proceedings to be brought in the name
and on bchalf of the company by such person or
persons and on such terms as the court may direct ;

(d) the purchase of the shares of any members of the
company by other members or by the company itself
and, in the case of a purchase by the company itself,
the reduction of the company’s capital accordingly.
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(5) Where an order under this section makes any alteration
in or addition to any company’s memorandum or articles, then,
notwithstanding anything in any provision of the Act of 1948
but subject to the provisions of the order, the company con-
cerned shall not have power without the leave of the court to
make any further alteration in or addition to the memorandum
or articles inconsistent with the provisions of the order; but,
subject to the foregoing provisions of this subsection, the
alterations or additions made by the order shall be of the same
effect as if duly made by resolution of the company and the
provisions of that Act shall apply to the memorandum or
articles as so altered or added to accordingly. :

(6) An ollice copy of any order under this section altering
or adding to, or giving leave to alter or add to, a company’s
‘memorandum or articles shall, within fourteen days after the
making of the order, be dclivered by the company to the
registrar of companies for registration; and if a company
makes default in complying with this subsection, the company
and every officer of the company who is in default shall be
guilly of an olfence and liable on summary conviction to a
default fine.

(7 In relation to a petition under this seétion, section 365 of
the Act of 1948 (general rules for winding up) shall apply as
it applies in relation to a winding-up petition.

(8) This section shall apply to a person who is not a member
of a company but to whom shares in the company have been
transferred or transmitted by act of parties or operation of law

[52] C4
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as it applies to a member of the company, and references to a
member or members shall be construed accordingly.

(9) In subscction (2) above and the other provisions of this
section in their application to proceedings on a petition under
that subsection *“company ™ mecans any body corporate which
is liable to be wound up under the Act of 1938,

(10) Section 210 of the Act of 1948 and scction 35(2) of the
Act of 1967 (which are superseded by this section) shall- cease
to have eflect except in relation to proceedings on a petition
presented before this section comes into operation.
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HOUSE OF COMMONS
COMPANIES BILL
DEPARTMENT OF TRADE AND INDUSTRY L

NOTES ON CLAUSES

PART IV - ACCOUNTS, REPORTS AND ANNUAL RETURNS
CLAUSE 70 - POVER OF COURT TO GRANT RELIEF AGAINST COMPANY
WHOSE MEMBERS ARE UNFAIRLY PREJUDICED
This Clause, which replaces section 210 of the 1948 Act, increases
the protection given to the interests of minority shareholders

by extending the grounds on which they mey apply to the court and

by widening the court's powers to grant relief.

2. Section 210 of the 1943 Act provides that a member of a

~company whno complains that its affairs are being conducted in

a manner oppressive of some of the members may petition the court ;
for an order. If the court is satisfied that the complaint is
Justified and that the facts would Justify winding up the comﬁany
but that this would Se unfairly prejudicial to the oppressed
members, it may make any order it thinks fit to deal with the mat-
teré which led to the complaint. This &@ection, which was based

on a r?commendation by fne Cohen Committee, Haa ﬁéfer produced

the results expected of it. The courts have interpreted the

phrase "in a manner oppreéive of" very restrictively. It is

also very difficult for a complainant to demonstrate that the
facts would justify the making of a winding up order on the ground

that it is just and equitable that the company should be wound up.
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In practice, therefore, minority shareholders have been sble to

obtain a remedy under section 210 only in the most severe cases.

3. The Jenkins Committee considered this question in considerable
detail (paras 199-212). They concluded that the section as at
present drafted did not afford adequate protection to the
interests of minorities. They made the following recommendations
for strengthening it: - |

(i) The need to demonstrate that the facts would
Justify the winding up of the company ehould no
longer be a condition of intervention by the
court (para 212(a)).

(ii) The section should be amended so as to extend
it to cover cases where the affairs of the company
are being oconducted in a manner unfairly prejudicial
to the inferesta of some part of the members and not

merely in an "oppressive" mammer (para 212(c)).

(iii) The section should be smended to mske it clear
that it covers isolated acts as well as a course of conduct

(para 212(B)).

(iv) Provieion should be made to enable the court to
restrain the commission or continuance of any act
vhich would suffice to support a petition under

the section (para 212(d)).
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(v) The court should have an express power, where it
thinks fit, to authorise the bringing of proceedings
in the name of the ccmpany against a third party |
on such terms as the court directs (para 212(e)).
Thie would enable the court to deal with cases
in which the company itself has been wronged and the
action which damages the interests of the minority
shareholders is the company's failure to take action
against the wrongdoer (eg if a director has mis-
appropriated the compgny's funds and the other directors;
who are also the majority shareholders, fail to take

action to recover the money).

(vi) Legal peréonal representativeé and others (eg trustees
in bankruptcy) to whom ghares are transmitted by
process 6f law should be entitled to present a petition '

under section (para 212(f)).

The élauae implementé all these recommendations but extends (vi)

to cover perscns to whom shares are transferred for example,

on a esale of the shares ss well as those t6 whomethey are trans-
mitted by\pfocess of law. For convenience and ease of comprehension,
the amendQents are incorporated in a new provision which replaces

Séction 2104

L, The changes introduced by this clause should go a very long

way to strengthen the position of a minority shareholder who
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ﬁas a genuine corplaint. It may be argued that fhis Qtrenghteniné
is meaningless as far as the small sharcholder is concerned as

in practice he is not willing, and does not have the financial
resources, to appeal to the court. But if a shareholder is not
prepared to take advantage of the remedies available to him

in order to protect his own financial interests, it is not

for the Government to use the taxpayer's mone& to do so on his
beﬁalf, unless follﬁwing the appointment gf inspectors (see note
on clause 71 and brief IV) or an investig;tion of the company's
bﬁoks and pepers it appears that a petition ehould be made to

the court.

Se §g§§g¢§iggm1 pecvides that any member of a company may
petiticii the‘court for an order if the company's affairs are

being conducted in a way that is unfairly prejudicial to the
jinterests of any part of the members (including himself) or if any
act or proposed act of the company would be s§ prejudicial.

This implements the Jenkins recommendations discussed in para 3(ii)

and (iii) shove.

6. Subsection 2 enables the Secretary of Stgté to bring a
petition under this section if, having receivéd an inspector's
réport or having used his powers to inspect a company's
books and papers, it appears to him that there are grounds on
which a member could apply to the court. Tuks subsection
clarifies the Secretary of State's existing powers under
Section 35 of the 1967 Act. The wording of that section has

been construed as meaning that the Secretary of State .can act only

.
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if the information on which his decision is based is contained
in the report or jn the documents inspected but not if already
he had the relevant jnformation and the report or document

merely confirmed it. This subsection removes this unintended

limitation on the Secretary of State's powers.

‘7. Subsection 3 provides that, if the court is saﬁisfied that

a petition is well founded, it may make any order it thinks

fit for dealing with the subject of the complaint.

8. Subsection 4 1lists examples of the type of provisiocn which
may be made in a court order under the previous'subaection, but
without restricting the court to the provisions mentioned. (a)
end (d) reflect section 210(2) of the 1948 Act; (b) and (c)

are additions which implement the Jenkins recommendétions

discussed in para z{iv) and (v) above.

9, Subsection 5 provides that if the court orders an alteration
in a company's memorandum Or articles, the company cannot alter
fhose'documents in a way-inconsiatent with the order, except with
the leave of the court. It also provides that ;ny émendments to

the memorandﬁm or articles ordered by the court shall have effect
as if they ﬁad been made by resolution of the company in the

usual way. This gubsection re-enacts gubsection 3 of gsection 210.

10. Subsection 6 provides that the company must send a copy of

any oxnder amending its memoranduh or articles to the Registrar

for filing and specifies the penalties for failure to do 80. This
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gubgection re-enacts subsection L, of section 210.

41. Subsection Z provides that the Lord Chancellor may, with

the consent of the DTI, meke rules relating to petitions under
this clause in the same way as he mekes rules relating to
petitions for the winding up of a companyes These rules COVET such'

matters as giving notice, who may give evidence, etc. The

subsection re-enacts subsection 5 of section 210.

12. Subsection 8 enables a person to whom shares have been ;
transferred voluntarily or tranemitted by process cf law to ﬂ
petition the court for an order under this clause. This implemeﬁt;
the Jenkins reccmmendation discussed in para 3(vi) above and
eﬁtends jt to cover also persohs to whom shares have been
transferred, voluntarily, even though that transfer has not been

registered and they are not therefore members of the companye

. 43, Subsection 9 defines the type of company in relation to

which subsection 2 is to apply. Bodies corporate liable to be

wound up under the 1948 Act are companies registered under that

Act or - earlier Companies Acts snd unregistered'éémpanies (primarily
compahies incorporated under special Acts of Parlisment or by

Royal Charter). Tne subsection re-enacts part of Section 35

of the 1967 Act.

14, Subsection 10 provides that section 210 of the 1948 Act an
gection 35 of the 1967 Act shall cease to have effect except

as regards petitions presented pvefore the clause comes into effect.

January, 1974
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ILRC 130

INSOLVENCY LAW REVIEW COMMITTEE

PETTTTONS TO WIND UP COMPANTES BROUGHT BY THE DEPARTMENT OF TRADE
- (by Mr C A Taylor)

1 I was invited to prepare a paper as to the circumstances in
which the Secretary of State for the Department of Trade can petition
to wind up a company (ILRC 30, para 10, and the 10th Mtg minutes,

para 21'refer). /

e Members will understand that I cannot now speak for the Depart- ,
ment and indeed I do not know to what extent its policies may have |
been modified or changed in the light of more recent experience OB, !
perhaps, needs which did not previously exist. However, I will try !
to outline the ground rules covering this matter which I think would
concern any government in its oversight of the corporate sector, and
the relevant regulating statutes. Some references are made to the
Board of Trade as the precursor of the Department of Trade.-

e The majority of instances of DOT petitions result from inspections
under ss.164, 165 and 172, CA 1948, from examinations and enquiries '
under s.109, CA 1967, or from enquiries into Insurance Companies by

the Department under s.15 of the Insurance Companies Act 1958 and

s.79 CA 1967, or from ss.18 and 19 of the Protection of Depositors

Act 1963, where it appears to the BOT that it is expedient to petition

to wind up.

4 In general one can say the Department will petition if such a !
course is in the "public interest", but that is a very broad statement b
and the only satisfactory way I can delimit the generality is by '
looking at the various cases where, over the years, the Dept is advised
that such a course does lie.

5 Indeed the "Public Interest" concept is in my experience somewhat
misleading as the Dept sometimes pursues - in the general good - that
which may be considered a purely private interest: ef. where minority
shareholders are being defrauded, or perhaps being cheated short of
criminal fraud, or perhaps being oppressed. Or for instance where
shareholders or creditors are so diverse that individual action or
class action is completely impracticable and yet the urgency and
necessity for bringing the company's business to an end requires the
Dept to incur public expense in petitioning.

e

6 Having thus rather extended "Public Interest" I will now illustrate
the pursuit of that elusive concept by mentioning some of the cases

where T had some personal knowledge, but in case members may feel

that the record of some of the companies named does not seem to tie

up with the facts, I should add that if the DOT is also a creditor -

or another Govt Dept is - then that allepgation will be included in the
petition although the indebtedness is only part of the grounds for
seeking %he winding up.

"/ So far as insurance companies are concerned members will appreciate
that in looking after policy holders' interests, the Dept checks how

far the net assets match up to the statutory margin of solvency,even

though there be no insolvency in the commercial sense of s.222(e),

CA 1948, ie. being unable to pay its debts as they become due. I now
give some examples.

(R 553) il g e by ot



Insurance Companies

8 The Tondon General Insurance Company Ltd (00248/35). The
Dept appointed inspectors and the company was persuaded to file its
own petition.

9 Craven Insurance Company Ltd. The BOT petitioned on grounds of
lack of statutory margin of solvency.

10 Vehicle & General Insurance Co ILtd. BOT appointed inspectors,
the petition by the company followed the report.

11 Fire Auto & Marine Insurance Co Itd (Savundra). BOT appointed
inspectors.

Non-insurance conmpanies

12 Koscot ILtd, where I instructed Peter Millett to petition. The
fraud was of the pyramid selling type and those in control Were
attempting to send the assets out of the jurisdiction.

13 Pinnock Finance Company (Great Britain) Ltd (00662/68). Here
the Dept appointed inspectors rollowinp complaints from creditors -
it was a deposit taking company and the winding up ensued - again the
company was prevailed upon to file its own petition/following con-
victions under the Exchange Control Act.

14 Commodity Speculations Litd - a fraud on shareholders.

15 South Western Deposit & Loan Society and Mutual Benefit Society
were both depositetaking companies.

16 Carlton Greig & Company Ltd - merchant bankers - wound up by
the OfTicial Receiver as liquidator creditor of other companies in
the group.

17 H S Whiteside Ltd (001733%/67) - Pan Yam Pickles, Etc. The Dept
petitioned following the inspectors' report. The OR sued the auditors
successfully.

18 I ought also to mention the "Craddock" and "Burden" groups of
companies where the Dept appointed inspectors, in most cases its own
officers, and wound up some 20 companies,mostly public and former
rubber company shells. The OR recovered nearly &£1M for defrauded
minority shareholders,largely from banks and issuing houses party

to the passing of company funds to persons in control to buy shares
in the companies, thus acquiring control and defrauding yet a further
group of minority holders.

19 The OR is enabled to petition to wind up under s.224(2),

CA 1948 where a company is being wound up voluntarily but the liquidatio

is not proceeding satisfactorily.

20 I have also petitioned - first for restoration and then for
winding up in the case of a company which had been dissolved - ILdward

Blockoe & Sons Iitd - again, it was a case where the voluntary liquidator

had not completed the liquidation. I am informed that it is no longer
necessary first to restore.
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21 T think these cases will indicate instances where the Dept or
BOT or OR have petitioned, but to understand the full impact of the
Dept's winding up proceedings one should refer to the relevant
inspectors' reports where there has been an inspection,and appreciate
the changes brought about by the 1967 Companies Act, in particular,
s.35(1) empowering the BOT to petition on the ground that "it is
expedient in the public interest" if the Court deems such a course

to be "just and equitable". It must appear to the BOT to be expedient
from the inspectors' report, or information from s.168, CA 1948, or
ss.109 to 118, CA 1967, or ss.18 or 19 of the Protection of Depositors
Act 196%. There has over the years been built up a body of case law
about the term "just and equitable" so far as it relates to a ground
for a winding-up petition, and in course of time "Public interest" will
become similarly defined.

22 Under s.224(1), CA 1948,the BOT could present a petition to
wind up a company which fell within s.169(3) of the Act. 8S.169(3)
in turn applied where it appeared to the BOT from a report of its
inspectors that it was expedient, unless the company was already
being wound up by the Court, to present a petition for it to be
wound up by reason of the circumstances set out in 5.165(b) (i or ii).
(5.169 is now substituted by s.35(1) of the Ca 1967).

23 These circumstances were (i) that the business of the company
was being conducted with intent to defraud its creditors - or the
creditors of any other person, or otherwise for a fraudulent or
unlawful purpose or in a manner oppressive of any part of its members
or that it was formed for any fraudulent or unlawful purposej or (ii),
that the person concerned with the formation of the company or the
management of its affairs had been guilty of fraud, misfeasance or
other misconduct towards it or its members, but as I indicated above,
s.35 CA 1967 now includes "Public interest".

24 $.169 CA 1948 was substituted by s.%5, CA 1967 because the BOT
found, inter alia, s.169 to be defective, as under that section the
BOT could set up an inquiry if the company was currently being
conducted with intent to defraud and the BOT had no power if the
activity had ceased.

s "public interest" also covers instances where it appears to the
BOT that proceedings ought to be brought by a company for the recovery
of damages in respect of fraud, misfeasance or other misconduct in
connection with the promotion, formation of a company, Or the manage-
ment of its affairs or for the recovery of any property of the company
which had been misapplied or wrongfully retained. In such a case the
BOT itself can bring the proceedings in the name of the company (see
Selangor United Rubber Plantations Iitd, 2AER 1255(1967)).

26 $.210, CA 1948 ,enables the BOT to petition if it appears from
shareholders'complaints or from an inspection that the affairs of a
company are being conducted in a manner oppressive to some part of
the members. If the Court is satisfied it can wind up on the "just
and equitable" ground or make such other order as it thinks £if.

27 Tn conclusion it will be observed that the power to petition
to wind up is one only of the measures which can be taken by the BOT
to seek relief from the Court in circumstances ranging from outright
fraud through misfeasance, protection of policy holders, investors,
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depositors et al, oppression and
liquidator has left things undon
been dissolved, and no longer ex
Department of Trade's petitions

16 July 1980

finally tidying up where perhaps a

e even though the company may have
ists. It is in this context that the
should be considered.
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INSOLVENCY TAW REVIEW COMMITTEE  —

FORTYPIFTH MEETING _ N “

Meetine will be held on the 3rd Floor of Midland Bank Head Office,
Poultry Building, on Wednesday 20 August 1880 at 10.00 am.

AGENDA

1 Minutes of the meeting on 16 July.
2 Matters srising.

3 Secretary's report.

4& Group Trading (ILRC's 119,128,131 and brief)v//// 27
5 The Family Dwelling (ILRC 129). - o | ﬁg
/,Ef Department's power to institute winding up proceedings (ILRC-ﬂﬁO)E//
7 Receiverships (ILRC 73 paras 94-108).

8 Tnsolvency Courts (ILRC 132).
9 Any other business.

10 Agenda for the next meeting (25 September).
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THSOLVENCY TAW REVIEW COMMITTEE
FORTYFIFTH MEETING

Meeting will be held on the 3rd Floor of Midland Bank Head Office,
Poultry Buildinz, on Wednesday 20 August 1980 at 10.00 am.

AGENDA ' !
4 Minutes of the meeting on 16 July.
2

Matters arising.

N

Secretary's report. |
Group Trading (ILRC's 119,128,131 and brief) : i
The Family Dwelling (ILRC 129). ‘—g
Department's power to institute winding up proceedings (ILRC 150).
Receiverships (ILRC 73 paras 94-108).

Insolvency Courts (ILRC 132).

o 0~ oo F

Any other business.

10 Agenda for the next meeting (25 September).

TRAYLOR
Secretaxry
4.5.80
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Brief for Item 2

Matters arising from 44+th Meeting

With reference to para 32 of the ninutes. John Hunter wishes to question
the view that the problem about fines raised in C37 (Justices' Clerks'
Society) and €48 (Clerk to the Justices, Portsmouth) is not one with which
we should concern ourselves. These are well argued submissions which
appear to throw up sn area of confusion about the present law and a
possible conflict between the Bankruptcy Act and s.27 of the Justices of
the Peace hAct 1949, John adds: :

"What the law should be appears to me to involve a question
of insolvency policy which is, I would submit with—respect,
very much our concern. I have neither experience nor
expertise in this field. As David has kindly offered to
look into it, might I suggest a reference to W@ ",

e With reference to para 11. A letter was subsequently received from
the Department. Copies of Mr PAR Brown's letter' dated 21 July and of the
Chairman's provisional reply dated 23 July are attached. IMenmbers will note
that there are two additional proposals - both relating to disqualification
from acting as a director - for inclusion in the new Companies Bill.

Matters arising from 4%rd Meeting

3 With reference to para 7 of the ninutes, copies of the Secretary of
State's reply to the Committee's letter of 1% June were circulated on

5 August. In his letter the Secretary of State said he would shortly be
asking officials to write seeking the Committee's early views on some of
the more pressing aspects of law reforn needing to be resolved.

4 Attached is a minute dated 7 August which has been received from
the Department together with a copy of my reply.
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IIRC ~ 45TH MEETING -

Brief for Item 5 - The Fanily Dwelling

# Conmente on ILRC 129 have been received from Duncan and Peter |

Avig, end are attached. () fuin' cortn adtecded £ b f v Lo L{_)
2 Menbers may recall that preliminary discussions of this subject

took place at the 30th meeting (see paras 23-25 of the minutes) and
the %1st meeting (paras 10 to 27).

2 During the ensuing twelve months a number of papers have been
considered by the Working Group, some of which were prepared by members
who were not in the Group. A number of these are attached and having
read them, members may feecl that the WG has reached a fairly reasonable
compromise.
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The Family Dwelling
Notes by G.A.W.

To the practitioner the temptation to accept proposals
which relieve him of a large part of the odium of throwing the Debtor’s
family out of their home is obviously attractive. However, I fear that
agreement to the proposals now made has very little to do with the social

justice on which they claim to be based.

Without repeating or even totally adopting the points already

put forward by Duncan McNab, I think that we can start from the premise

put forward early on by Chris Taylor that in the majority of cases the
matrimonial home does not create much of a problem because somehow the
debtor finds a relative or friend to take over his interest and then

somehow or other makes his peace with the Building Society or Bank Mortgagee

for the service of the secured debt.

We are frequently reminded that the equity in the matrimonial

home forms the greatest single asset of the average Bankrupt and therefore

we must look not only at the social justice of protecting the matrimonial
home but also as to whether it is socially just that the Creditors who have
relied on this asset should be deprived of its benefit for an appreciszhble

time.

The debtor who has at one time in his life had reasonable
resources at his disposal will at that time have had the choice of spending
them either on a better house and thus engaging in what is these days called
conspicuous consumption, or else in building up savings in one form or
another. Is it really just that if his life style has been more frugal
he is deprived of those savings but if his family bas already in the past
participated in what with hindsight could be regarded as a life style
which he could not afford, they shall then for that very reason be

permitted to continue it.

conid...
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Meanwhile, the Creditors are deprived of the main asset
to which they could have 1ookéd except, of course, where one of them
has taken the precaution of getting a Charge in which case none of our
recommendations would apply anyhow. The incentive to do just this would

therefore also become greater.

I am not averse to a reasonable breathing space being allowed
for negotiations but I would not put this at more than six months and
. I am already quoted in WG2/3 at Paragraph 17 as pointing out that the
Trustee should be entitled to some evidence that serious efforts were
being made. 1If the debtor has not succeeded in finding a solution at the
end of the six months proceedings will then in any case have to be taken
by the Trustee who would obviously not be allowed simply to throw the
debtor and his family out physically. This in itself will in practice
give some more time but I can really see no justification for accepting a
proposal that would take the whole procedure much over a yeaf because in my
opinion that would throw the balance of social justice too far in the wrong
direction. If the largest single asset is protected to what I would
regard as an excessive extent the incentive to meet one's financial

obligations would be that much reduced.

18.8.80.
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ILRC ~ 45TH MEETING

Brief for Ttem 7 — Receiverships

The 'brief' which was prepared for item 10 of the last meeting is
re-issved herewith. Also attached is page 1 of a letter dated
6 August from Peter Avis commenting on paras 2, 6, 9 and 14.
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- Panel. It was decided to defer consideration of the final para- il

- Disposal of interest in property (paras 94,95)

v The Panel point toithe useful provisions in s.21 of the Scots
~ Act, which enable a receiver to dispose of property .in circumstances .-

.receiver appointed under a floating charge. They recommend adoption

. INSOLVENCY AW REVIEW COMMITTEE
L™ _

FORTTROURTH MEETING - BRIEF FOR Immn%;;

RECETVERSHIPS (ILRC 73)

1 During the latter part of 1978 the Committee considered most
of the proposals.which had been put forward by the Accountants!

graphs (94-108) to a later date (see minutes of 29 Itg, para 43).
This brief deals with the broposals put forward in the remaining
baragraphs, , , .

NP PR,

where he is unable to obtain the co-operation of a creditor having
& security interest in that broperty. In such circumstances, the
receiver is empowered to apply to the Court for authority to sell
or dispose of the property free of encumbrance.

Audit of receiver's accounts (paras 96,97) E _ . .g

. A The Committee's-provisional view was that the Department

should have discretionary bower to audit a receiver's accounts. [

Secondly, that such accounts should be deemed to satisfy the liability
of a company to file accounts (4th Mtg, para 36). :

Y The Panel see no practical difficulties but in view of the L

cost involved and the stricter rules governing who may be a receiver,
they suggest that the Department's discretion be limited to cases

where the receivership is not followed by liquidation nor survival
of the company. .

5 NOTE At the 43rd Meeting when dealing with "Committees of
Creditors™ it wasg decided that a committee should have power to
require the Department to audit accounts.

6. The Panel also suggest that the Committee should consider who
should bear the cost of a receivership audit.

Remuneration of receivers (paras 98-101) | * o P

7 The Panel indicate doubts as to which brovisions apply o a

of s.18 of the Scots Act with the addition of some clauses based on
the Solicitors! Remuneration Order. '

Cessation of Receivership (paras 102, 103)

8 The Panel approve the Committee's provisional view that prior
to ceasing to act, a receiver should send to all creditors a sunmary

together with his comments. However, they feel that there should be

provision for him to apply to the Court for leave to dispense with
this duty in whole or in part. .
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of his receipts and payments ror the whole period of his administration, .
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9 The Panel draw attention td 5.22 of the Scots Act under which
a receiver may be removed only by the Court. They think this is a
sensible provision. = ) =

10 The Panel also draw attention to an anomaly between England
and Scotland resgarding the re-floating of a floating charge. They |,

prefer the Scottish system under which, if-the recéiver is removed orp

ceases to act and no other receiver is appointed within one month,
the floating charge ceases to attach to the property and re-floats.

Iiquidation (paras 104,105)

11 The Panel agree with the Committee that a receiver should be °
required to satisfy a liquidator regarding his dealing with the
company's assets. They suggest this be done by re-introducing
Clause G5 of the 1973 Companies Bill amended so as to enable either
the OR or the liquidator to require any person to provide information
or to produce books and papers concerning the company's affairs.
12 The Committee were provisionally of the view that although a |
receiver's experience would be of benefit in an ensuing liquidation

- he should rarely be other than a joint liquidator. He should not bs

sole liquidator in a voluntary liquidation without the sanction of .
the Court. (4th IMtg, para 39). The Panel agree and think that the'se
provisions should apply to all types of liquidations.

Miscellaneous ™

13 The Panel say that if receivership law is to be codified in a’
manner similar to the Scots Act it will be necessary to.include
clauses dealing with: ke :

(a) an express power to appoint,
" (b) the circumstances justifying appointmént, and
(c) the right to appoint within a certain period
- after a demand for payment, without payment

having been made.

14 The Panel feel that the period in para 13(c) above should be

- limited to 24 hours rather than 21 days as provided by s.12(1)(a)

of the Scots Act in order to prevent any serious dissipation or
deterioration of the assets.,
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I have a couple of thoughts on Item No. 7 of the Agenda for the 45th Meeting
as follows:-

Receiverships (ILRC 73) Brief for Item 10 (a‘l) ™ MMHS)'

Para:

Para:

Para:

Para:

L

14,

I have no objections to the suggestion of the adaptation
of the provisions in Section 21 of the Scots Act, but I _
feel it might be necessary to write in certain precautions
to protect the rights of a mortgagee. Furthermore, if in
the event of a receiver obtaining permission of the Court
to a sale he, the receiver, must account to the mortgagee

- in the proper order of priority to the extent of the

mortgagee's interest in the property.

In a majority of cases I consider that the Department should
pay for the cost of a receivership audit, but if in the event
the accounts so audited were found wanting in any degree

then the Department ought to be able to recover the whole or
part of the cost from the receiver, depending upon the outcome.

I agree that Section 22 of the Scots Act would be a sensible
provision providing the debenture holder retains the right
to remove the receiver should this action become necessary.

I am.lncllned to the view that it would not always be practicable
to limit the period under 13(c) to 24 hours. There could be
problems, particularly with the communication system as it is

at the moment, and I would prefer to see the limit extended to

7 days, on the understanding, of course, that the debenture
holder can appoint his receiver after demand for payment,

and without payment having been made, within a matter of hours

if he so w1shes.

Registored in England {No. 14259)
Registered Office Poultry London EC2P 2BX
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ILRC - 45TH MEETING -

Brief for Item 7 - Receiverships

The 'brief' which was prepared for item 10 of the last meeting is
re-issued herewith. Also attached is page 1 of a letter dated
6 August- from Peter Avis commenting on paras 2, 6, 9 and ‘4.
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The 'brief' which was prepared for item 10 of the last meeting is
re-issued herewith. Also attached is page 1 of a letter dated
6 August from Peter Avis commenting on paras 2, 6, 9 and 14.
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RECEIVERSHIPS (TLRC 73)

1 During the latter part of 1978 the Committee considered most
of the proposals.which had been put forward by the Accountants'

: Panel. It was decided to defer consideration of the final para-

graphs (94-108) to a later date (see minutes of 29 Mtg, para 43).
This brief deals with the proposals put forward in the remaining
paragraphs. _

Disposal of interest in property (paras 94,95)

2 The Panel point to the useful provisions in s.21 of the Scots
Act, which enable a receiver to dispose of property.in circumstances
where he is unable to obtain the co-operation of a creditor having
& security interest in that property. In such circumstances, the
receiver is empowered to apply to the Court for authority to sell
or dispose of the property free of encumbrance.

Audit of receiver's accounts (paras 96,97)

3 The Committee's provisional view was that the Department

should have discretionary power to audit a recelver's accounts.
Secondly, that such accounts should be deemed to satisfy the liability
of a company to file accounts (4th IMtg, para 3%6).

4 The Panel see no practical difficulties but in view of the

cost involved and the stricter rules governing who may be a receiver,
they suggest that the Department's discretion be limited to cases
where the receivership is not followed by liquidation nor survival
of the company. .

5 NOTE At the 43rd Meeting when dealing with "Committees of
Creditors™ it was decided that a committee should have power to
require the Department to audit accounts.

6. The Panel also suggest that the Committee should consider who
should bear the cost of a receivership audit.

Remuneration of receivers (paras 98-101)

7 The Panel indicate doubts as to which provisions apply to a

.receiver appointed under a floating charge. They recommend adoption

of s.18 of the Scots Act with the addition of some clauses based: on
the Solicitors' Remuneration Order. '

Cessation of Receivershin (varas 102, 103)

8 The Panel approve the Committee's provisional view that prior
to ceasing to act, a receiver should send to all creditors = sunmary

of his receipts and payrents for the whole period of his administration, ..

toge?hgr with his corments. However, they feél that there should be
provision for him -to apply to the Court for leave to dispense with
this duty in whole or in part. . ' '
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;j 9 The Panel draw attention td s.22 of the Scots Act under which
/' a receiver nay be removed only by the Court. They think this is a
sensible prov1810n. : ; ; 2, 1

10 The Panel also draw attention to an anomaly between England
and Scotland regarding the re-floating of a floatlng charge. They

prefer the Scottish system under which, if-the recéiver is reroved or
ceases to act and no other receiver is appointed within one month,

the floating charge ceases to attach to the property and re- fWOats.

Tiquidation (paras 104,105)

11 The Panel agree with the Committee that a receiver should be
requlred to satisfy a liquidator regarding his dealing with the
company's assets. They suggest this be done by re-introducing

Clause 96 of the 1973 Companies Bill amended so as to enable elther
the OR or the liquidator to require any person to prov1de information
or to produce books and papers concerning the company's affairs.

12 The Committee were provisionally of the view that although aq
receiver's experlence would be of benefit in an ensuing liquidation
- he should rarely be other than a joint liquidator. He should not bz
sole liquidator in a voluntary ligquidation without the sanction of
the Court. (4th Mtg, para 39). The Panel agree and think that these
provisions should apply to all types of liquidations.

Miscellaneous -

ty
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1% The Panel say that if receivership law is to be codified in a
manner similar to the Scots Act it will be necessary to.include
clauses dealing with: :

(a) an express power to appoint,

" () ~the circumstances justifying appointmsnt, and

(¢) +the right to appoint within a certain period
after a demand for payment, without payment
having been made. :

14 The Panel feel that the period in para 13(c) above should be
- 1limited to 24 hours rather than 21 days as provided by s. 12(1) (a)
of the Scots Act in order to prevent any serious dissipation or
deterioration of the assets.
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I have a couple of thoughts on Item No. 7 of the Agenda for the 45th Meeting
as follows:-

1. W
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Receiverships .(ILRC 73) Brief for Item 10 (crb tete™ l“’l-n..-c.&»._.:a) )

v e e

: Para: 2. I have no objections to the suggestion of the adaptation

| of the provisions in Section 21 of the Scots Act, but I
feel it might be necessary to write in certain precautions
to protect the rights of a mortgagee. Furthermore, if in
the event of a receiver obtaining permission of the Court
to a sale he, the receiver, must account to the mortgagee

. in the proper order of priority to the extent of the

mortgagee's interest in the property.

Para: 6. In a majority of cases I consider that the Department should
pay for the cost of a receivership audit, but if in the event
the accounts so audited were found wanting in any degree

then the Department ought to be able to recover the whole or
part of the cost from the receiver, depending upon the outcome.

Para: 9. I agree that Section 22 of the Scots Act would be a sensible
provision providing the debenture holder retains the right
to remove the receiver should this action become necessary.

Para: 14. I am inclined to the view that it wculd not always be practicable
to limit the period under 13(c) to 24 hours. There could be
problems, particularly with the communication system as it is
at the moment, and I would prefer to see the limit extended to
7 days, on the understanding, of course, that the debenture
holder can appoint his receiver -after demand for payment,
and without payment having been made, within a matter of hours
if he so wishes. :

e
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Minutes of the Fortyfifth Meeting of ths Review Committee on
Ay
-
-

Present: MV S8 Hunter ~ (in the c.aif’y

P G H Avis

Jd S Comp i

J M Hunter k

D Mcliab

P J Millett

TR Penny

C A fTaylor

EI Walker- JrﬂOIL

TH Trayvior (Secretary)

E I Reeves (Assistznt Secretary)
In attendance: J R Endersty i

D Granam

R B Jack

G A Weiss i |

&

1 The Committee met at 10.00 am. The minutes of the fortyfourth
Lectlﬁg held on 1€ July wers agreed and signed. =t
MATTERS ARISING '
2 With regard to para 32 of the minutes of the fortyfourth meeting,
the Secretary said hhat H* John Hunter's views had been cire: labpq He
had pointea to tt irom the C ks' Sﬂﬂﬂm“t

cushtices! Jler
:ulces, POTuS nouth (C48). 2]
o be said ahout finﬁc and Mr

the Clerk to the
sonething needed
produce a note.
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3 The Secretery, referring to para 11 of the minutes, said that he
had now circulated a letter from Mr R A R Brown {dated 21 J“W“ 1982) 1
the v¢ﬁ1rman'n interin reply. In addition to the s. ﬁ/E(B) ﬂoin alreads
considered, two further points had been put. relating Jo $.183 for
pOSulbLe inciusion in the next Companies 2ill. Mr Muir Hunter said thas
the two additional points apnemred to be uncontroversialy it was azreed
that they were acceptable although it was thought that they only
rav@inaW”y relaueu to ¢JSOlVanY and uhETEfOrL, were not strictly &
matter for the committee. The committee did not feel able to propose

any additional points for inclusion in the Bill.

& It was noted that the Chair had suggested 2 further matter,
the point was that the Department did not act quwch L7 enough and what wa
proposad was that disgualification zhould T v
shifted cnﬁo the director to persuade the C
to Dbe autoﬁatic it should be after thres in
The Committee however saw problems, particy
insolvencies, an ggest
nd 3 a

2 The Secret
Chairman so thai
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6  Attention was directed to the request from the Department on

7 August, which apparently followed from +he Committee's letter to the
Secretary of State on 13 June and his reply of 23 July; copies of the
correspondence had been circulated. Tt was suggested that on Acts of
Bankruptcy, the Committee should say that they would be recommending
the substitution of an entirely new initiation procedure coupled with
proposals on a number of other matters which could not be dealt with

in isolation. Similar remarks applied to the other points raised by
the Department. A number of nembers voiced deep concern at the time and
additional work which would be involved in dealing with such reguests.
Members felt that it could seriously delay the breparation of the Finsl
Report and that it was imperative that this should be conpleted as soon
as possibley therefore no additional worx should be taken on which
might impede its preparation.

7 It was agreed that subject to the Chairman's view, the Committes
should reply %hat their views on Acts of Bankruptcy had already been
indicated and that all other ratters were being subjected to detailed
exanination and it was not possible at this stage to communicate any
firm conclusions, '

SECRETARY'S REPORT

The Becretary said that apologies for absence had been received
rom Sir Kemneth Cork, Mr Drain and Mr Goldman.

Hy, 0

9 Oral evidence hearings had been fixed for the mornings of n
8 Beptember (CLOR) and 15 september (CCAB); these would be at Guildhall
and nmore detailed information would be circulated as soon asg possible.
The Secretary suggested that nembers might assemble at-10.00 am Yor &
preliminary meeting (as before) that oral evidence should start at 10.30
and be completed by 12.45. No arrangements would be made for lunch.

10 The CICB had indicated that they had nothing to add to their
written evidence. The Committee thought they might be questioned on

the Committee's views on'the Tloating charge and the "Goldman" levy,

the widening of the responsibilities of the receiver, the proposal Tor

a receiver's committee, the Administrator, preference for wages account
the position of banks under $.227 (Grays Inn Building Co.), the "washing"
of overdrarfts, group trading, cross guarantees, the family dwelling, and
moneys in transit when a banlk collapsed. The CCAB could be asked ruch
the same, together with the question of the lien +taken on a company's
records, the reaction of the average practitioner to the Department’s
proposals in the Green Paper, the likely fee that a trustee would require
under those broposals, and the handling and investment of fTidE .

11 The Secretary said that the Law Society and the Senate of the
Inns of Court and the Bar could see the Committee in October. He
reninded the Committee that they had also expressed the wish to see the
revenue departments and Department of Employment (separately) and the
Department of Trade. It was thought that the lawyers and the Department
of Trade would each require a half day and the other departments could
be seen on one day. The Chairman had indicated that he had 21 ang

22 October and 10 and 12 November availsble. The Secretary was
instructed to make the necessary arrangemnents.

12 Other meetings fixed for Septenber were: Yorking Group 2 on
L September, the main Committee on 25 september (this would be at
Guildhall House) and Vorking Group 1 on 29 Septenmber. :

!
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4 & Papers circulated since the last meeting had been ILRC 129-1%2,
further written submissions (C203-216), the letter from the oecrevary
of State and the Chairman's reply and briefs and comments from nmembers
on items on the agenda. Placed,bhefore the Committee were a letber
fron !Mr Goldman, a note by Mr Weiss on the Family Dwelling and extracts
from "British . Business" on the Green Paper and Insolvencies in

England and Wales: Second quarter.

14 The Secretary circulated a draft letter (agreed with the Chairman
which it was proposed to send to consultees who had submitted évidence
on bankruptcy. This was agreed with the addition to the final paragraph

15 It was agreed that discussion of the OR's Service should be
deferred until the Working Groups had reported. IMr Penny said that
representations had been made to him from time to time that there were
many tasks which were wasteful of the OR's time and he thought the IPCS
might have referred to this also, either in their written or in their
oral evidence. Tt was agreed that they should be invited %o give an
amplification of this matter.

GROUP TRADING

16 The Committee had before it ILRC 119, 128, 131, a brief from
the Secretary on the Accountants' Panel and Legal Panel views and on
New Zealand proposals, icomments from Mr Avis, Mr Copp, Mr McNab and
Mr Walker-Arnott, comments from various members of the One Hundred Group
of Chartered Accountants (€202, C204-214) and the views-of the-CBIT (0216

4=
the

¥ i The Secretary suggested that the government would clearly do
something about group trading and were expecting the Committee to put
forward some pronosals. The New Zealand proposals relied upon a
definition of "related company" which was already in their main
Companies Acty it was based on similar definitions in our own Taxes

. Management Act 1970.

18 I'r Copp suggested that the NZ proposals, where the Court was
given discretion, dealt satisfactorily with all different possible
circunistances without altering the limited liability concept. Mr
Tillett said that if something had to be done it could be either nakine
the holding company liable for a subsidiary's debts or subordinating
inter-company indebtedness to the claims of external creditorss the HZ
clause makes the holding company liable.

19 Mr Muir Hunter pointed out that the majority of the consultees
were for making the holding company liable. Iimited liability itself
had been encroached upon in relation to holding companies by consolidatec
accounts, and by fraudulent trading. To make a holding coripany liable
for a wholly-ovned subsidiary is an alteration in limifed liability law
and that would be a consequence of the power to control. Consultees
refer to group representation. Even in the most respectable groups thers
were various group activities such as transfer pricing which could be
criticised.

20 Mr Millett said that the reasons usually put forward against
change were that if the individual is able to limit his liability a
corporate body should also be able to do soj that ordinary people do
normally understand that a holding company is not liabley and that the
raising of risk capital would be jeopardised.



Ll

FHTY I

i mls i M e

21 Mr Copp pointed out that there are many other sorts of debts
than trading debts. He was against a blanket direction because of

+the difficulties which could not be foreseen. He favoured something
“on the lines of New Zealand, with the ability to apply to the Court
i for-a-declaration that -a creditor-has been misled into relying -on-a

holding company. The Court would have discretion te make the parent
pay but would need guidelines. This approach would enable .
subsidiaries which were not wholly-owned to be dealt with. ,

e |
22 It was recognicsed that overseas companies were a special case.
28 Mr Avis preferréd the Legal Panel approach but thought that there
were a lot of useful things in the final paras of Accountants' Panel
paper which could be used for writing in the detail.

24 Mr Taylor was for either the New Zealand solution or the
Accountants' Panel solution.

25 M Uelss said that he stood by what the Accountants' Panel had
proposed. P

26 Mr Walker—Arnott accepted that the matter could not be dropned,

-but pointed out that the Committee were not reforming company law. mhe

attraction about the NZ approach was that it starfted when a company. was
being wound-up. The evidence was that ‘people are aggrieved if they had
relied on a group and had been misled or had had misrepresentations
made to them. Disclosure could be made clearer (about guarantees and
subordination)y if the company says that it is part of a.group-it-couid
be required to state that there. is no legal supﬁort arrangenent.
Combining what you could or should say on letterheads, accounts, ete,
with the just. and equitable remedy would be sénsible. Part of the Just
and equitable remedy would be what representations had Teen made and
what disclosure there had been. He was bothered however about
vagueness in the NZ clause.

,_5

27 Mr Penny said that there was such a wide range on companies
that the just and equitable remedy was the only way - the Court enoulc
be given discretion.

28 Mr McNab thought that this wovld add to the work of the Courts
He agreed with the Iegal Panel. Mr Graham took the same view.

29 Mr Jack said he supported Mr Walker-Arnott. There was
undesirable uncertainty in leaving things to the Court. <Conmpanies
have a duty to so organise their affairs that they minimise their
1liahility, =

30 Mr Millett ran through the p08810111+1es accepting that something
had to be done. The law could be left as it is! but the major companies
pressing for this insisted that they supported their own subsidiaries,
so they should not complain if it was made the law. He wa.s not
persuvaded of any difference between the individual and the corporafe
shareholder on that the creditor ought to know with whom he is dealing -
even if he is not misled, the ordinary man expects the holding company
to support its subsidiary. He saw no real danger of risk capital not
being available. He totally disapproved of leaving matters to the
discretion of the Court - the judges would be as divided as werethe
Committee. This left two choices - either maklng it vmiversal as the
Lega1 Panel suggested, or confining it to the case where the creditor
has been migled. '
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<54 Mr- Muir Hunter summed up by saying that three bodies of opinion

- appeared to have emerged - those in favour of the Iegal Panel, those

wishing the Court to have discretion and those against anything except

e Mr Walker-Arnott pointed out that the Court had discretion in
the case of s.3%3%2 to say liabilities should be wvisited on any person
party to fraudulent trading in such amounts as it may decide; that was
a lifting of liability in certain circumstances. An additional area
where liability could be lifted could be demarked clearly in respect
of misrepresentation. :

%55 It was thought that the paper now promised by the CBI (in C216)-
night be helpful.

24 It was agreed that something should be done and what was finally
put rorward must reflect the insolvency situation. The Committee were
split almost equally for and against the Iegal Panel proposal and it was
agreed that the chapter should set out the grievances and the opposing
views. Mr Walker-Arnott undertook to produce the section against a
major change but in favour of a small change, and lMr Millett promised to
produce one setting out the opposite view.

55 On the question of deferring inter-company indebtedness, it was
noted that this could beé regarded either as complementary or an
alternative. Mr Millett pointed out that in the USA if such indebtednes:
18 in the nature of longterm capital—it—is—deferred i comestining————

~had To be said in the fraudulent preference chapter. If the parent

company is to be liable, fraudulent preference provisions were notb
needed for the group - it all depended on what decisions were made.

Mr Walker-Arnott poinbted out that the ILegal Panel were against deferment,
The Comnmittee  were asked for their views - including those who wished

to see the universal Legal Panel idea imposed, - the majority were
against deferment.

THE FAMILY DWELLING

36 The Committee had before it ILRC 129 and comments by lir Avis,
Mr Goldman, Mr McNab, Mr Penny and IMr VWeiss.

o Mr Copp said that the paper was an accepted compromise by members
of the Working Group. He added that para 18 was not exhaustive but
merely covered vhings which might be overlooked.

28 Ifr Taylor said that all members of the Group had agreed that-
property of a bankrupt should vest. but they realised also that there
was a social duty.towards the family.

39 Mr McNab accepted that some help might have to be given to the
family of a bankrupt but this should not be at the expense of the
creditors. It should apply only for a very limited period. He was
ggainst a debtor's children being allowed to zo to private schools unles:
it could be proved that somecone else was payinsg.

40 Mr Weiss agreed that there should be a fairly short overriding
time 1limit, and while accepting that the interests of the .family must-be
taken into account IIr Penny could not go beyond that. The present law
was fair and there/ should be a time limit.



41 - Mr Copp pointed out that para 6 said that it would be wrong to

‘allow-the debtor-and-his family to-live for-an extended period-in-a

house which provided an over-lavish standard of life. It also

Ardd

envisaped a delay and not a cancellation of creditors’ rights.~ He also

u;éw—f%f?ﬁ%%ﬁﬁ;%@w@&m&g?&pha@“—

42 ‘Mr Millett accepted that the paper proposed a. substantlal Sﬂlft
against creditors. Tt was however sufriciently mild for him tO accept
it. He had a reservation that it might encourage a debtor to go
bankrupt to avail himself of the protection.

43 . There was discussion about the use of the word "paramount" in
para 9. Mr Copp pointed out that the Court was merely being given the
greatest possible discretion to take all the circumstances into
consideration. Fmphasis should be placed on the earning capacity of

the debtor and he felt sure that in many cases money was being lost to
the creditors by TequTlQ" the debtor to switch houses. He stressed
that additional points could be added to para 18. By saying "paramount"
it was meant that the Court should consider the children in the short
termy in the long term if would be the creditors. It was then agreed
that the word "paramount" should be amended to "immediate'.

L Mr-Muir-Hunter-said-that the idea of the paper-was-not
revolutionary in the light of the recent House of Lords decision. He
would like to -see the law made clearer and more predictable. revi—

45 Mr Taylor thought something should becsaid-about—the creditors:
interests and the Secretary said that this had been taken—for—granted=
in the final paragraphs and would be spelt out in the chapter of the
report. :

46 Mr Muir Hunter suggested that para 18 might begin "One would
expect that a properly instructed Court would take into consideration
somne such matters as the following".

u Mr Penny expanded his views. It had to be made clear that a
wealthy man could not be allowed to continue indefinitely when all he
needs is enough to earn his living and maintain his family in a limited
state., If it was made too easy, all debtors would produce sick wives.
The family home was often the only worthwhile realisable asgset and. if
this was delayed too long there would be nothing for the creditorsy in
his view the Holliday decision was wrong. If a possession order is
made, a council house becomes availabley this happens all the time with
husbands who do not pay the rent. There must be a time limit and the
limited discretion should be for no more than 12 months. He was agaianst
including dependant parents.

43 Mr Muir Hunter accepted that different social considerations

~applied in respect of dependant parents. Mr Millett pointed out that if

because dependant parents were involved, the family was not evicted,

the position would only get worse in tlme. Mr Oopp said that it had

only been intended to give a breathing space. Put to the ComJlttee, the

majority were for leaving dependant parents in, with the proviso by

Wr Avis that they shoula have been in occupation for a minimum time -
say one year.

4.9 Mr John Hunter was not keen on an absoiute time limit. The
trust for sale cammot have a time limit. '
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50 - Mr Avis thought that the judge's discretion would be to give =

“time=1limit——There-mipght—be—a—creditor-who-was suffering-more—than—the
¢ debtor and this would be taken into account.
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52 It was agreed that common law marrlages and stable unions would
have to be 1nﬂluded.

53 It was also agreed that debtors should not be encouraged to go
bankrupt to preserve Gtheir position and the provisions would need to
e extended OUbu1Qe bankruptey into enforcement (ie,where there was
only one creditor). ) :

54 The matter was referred to the Drafting Sub-committee to prepare
a draft chapter for the Final Report.

PETITIONS TO WIND UP CO@PKNIES BROUGHT BY THE DEPARTMENT OF TRADE
55 The Comnittee had before it ILRC 130 and a note by the Secretary.

56 It was noted that Clause 70 of the 1973 Bill had now been
enacted as s.75 (CA 1980), replacing £.210 (CA 1948).

57 The Secretary pointed out that another clause in the 1973 B111
had not been enacted (Clause 85). This had been put forward by the—
Department to extend the grounds under which the Secretary of State
could petition, in view of difficulties which had been met. An
explanation of this clause, which would also amend s.35 (CA 1967),
was as follows:-— '

"This Section gives the Secretary of State power to petition
the Court for a company to be wound up, if it appears +o

him that it is expedient in the public interest for that
company to be wound up. In deciding whether or not to
present a vetition, tne Secretarf of State is limited to:
considering inspectors' reports or information obtained
under s.109 of the 1967 Act or s8.718 or 19 of the Protection
of Depositors Act 196%. This limitation has sometimes:
proved embarassing in casesg where the information which

has led the Department to the view that a company should be
wound up has come from other sources. It is, unerefore,
proposed to remove this limitation and thus to enable the
Secretary of State to present a petition in all circumstance:
in which it appears to him expedient in the public interest
for a company to be wound up".

58 I Millett doubted whether this came within the Conmittee's remit
but 1t would have to be pointed out that if the Secretary of State's
petition succeeds ;2 full winding-up order would follow and the
procedures would have to go on as now.

59 It was agreed that reference should be made to the clause and —
that it had the Committe . support. A para would be included in the

initiation section sawlne tnat the Secretary of State also has power
in the publlc interest to apply for winding-up, one of the p0551b1e
grounds being insolvency. The matter was referred to the Drafting
Sub-committee. . '
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= = H= It was agreed that the Comm:r.ttee would meet next at 10.00 am on
J Thursday, 25 Septemoer. ' s
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