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Correction R STy bl
Pare. SQ, 1nst sentence. This should read "The last sentence referring ;ﬁ
to ®onsequential amendments to the Consumer Crecdit Act should be }ﬁ
omitted." g?

[
Matters arising l
Renuted Ownorshin ?

Para. 36. I am ncot happy about the phrase "such as intengible assets”

to follow "choses in action". I propose to caange "chose in action"
to read "thing in action", not that I prefer this but because those
are in fact the words used in section 33 which is referred to. If it
is still considered necessary to expnlain the techanical phrese when we
are merely cuoting existing law I would prefer to gzive specific
examples and say "such as sheres in & company, insurance policies or

P ]

negotiable instruments”. For Duncan's information the following are

two expositions of the meaning of the phrase "chose in action" -

P

(1) Williams & Mortimer on Ixecutors -" By the expression chose [
in sction is to be understood a right to be asseried, oOr

at t

property reducible into nossession by an action, either ¢

law or in equity”.

(2) Channel J. in Turkington v. Magee 1902 2X3 427 at 430
chose in action as comprising "ell personal rights o
pronerty which can only be claimed or enforced by &

not by talking physical nossession'.

Para. 20. I nropose to deal with this by adding, after the

recommendation for the abolition of the doctrine of veputed ovnership

at the end of the section, the following sentence — "Its abolition,
coupled with amendments of +the Bills of Sale Acts to provide for
registration of floating-charges, would permit individuals to create v//

such cherges which, once our recommendations for reforming these
charges are adopted, we support." I think the reference to the Bills

oy

/

of Sale Acts is necessary because section 4 of the Bills of Sale Lct

(1873) Amendment Act 1882 recuires that every bill of sale given by
a scheduls

way of security must have snnexed thereto or written thereon &

contzining an inventory of the nersonal chattels comprised in it end
eny such bill of sele is void, excent os against the graator, i
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respect of any personal chattels not snecifically described. The .
definition of "nersonal chattels" in the 12373 Act is confined to r
es capable of complete transfer by delivery. %

E

gis between snouses i ?
AaJQ.:éﬁ. I provnose to talie up Peter 1illett's helpful comment on F
the historical backzround to section 3 of the Merried Vomen's Property E
Aet 1882 hy adding to paragrapnl 1 which ends by saying that the ection é
:

was introduced in consegquence of the new rights then conferred upon

married women and as a cualification of such rights, the followinz -

N S—

"Before that Act all the wife's assetls not held in trust for her
sepafate use were available to ner husband's creditors, although the
hushand's assets were not available to his wife's creditors unless she
had pledged his credit. This follows Peter's note with the addition

of the cuelification, which I +hink is necessary, in respect of property

/

neld in trust for the wife's senarate use. b//

3. The decision to extend section 36 of
connected npersons L find difficult to construct re
the advocates of the extension would draft the eppr
It appears to me that this extension will amount to an xtension of

D

section 2 of the Partnership Act 1390 under wnich the rights of persons

lendingz money to & husiness on terms of regeiving a rate of interest

.

s
varying with the nrofits or o share of the profits are postponed in the

Con - =1

event of +the horrower being adjudzed hankrupt etc.
J O

'i""\

{ter-acquired nronerty

"U
03

o There heve heen so many alterations to this seciion, some
of them reising probiems, that I have produced a secend edition, with

notes, which I will ask the Secretary to circulate.

N
A

-
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Brief for Item 6

Chapter 15 - Insolvency Practitioners - Qualifications

Most members have commented on this chapter; in addition to the
points set out below a number of minor drafting amendments have
been accepted, which will be reflected in the redraft.

2 Peter Millett makes a general comment:

"Could we mention the wretched liquidators who face

Motions for committal every Monday? Our propcsals for
disqualification will save Court time (and therefore
expense) - in future these men will simply be disqualified
by the DOT. (We may have to provide for the creditors

to meet to appoint a substitute)."

3 However, Ritchie feels that an Insolvency Judge should deal
with disqualification as it is a serious matter and the practitioners
will all be professional people of some standing. An added

advantage is that it solves the problem of appeals. He has redrafted
paras 771 and 772 so perhaps we should discuss this matter when we
reach those paras.

4 Para 732&//5;ncan and Peter Avis would end the final sentence
after the word vadministration'.

-~

5 Para 734 ° Muir suggests adding, "We do not intend to refer to
legal practitioners as such, although it is not unknown for
solicitors to act as receivers, and solicitors were at one time
occasionally appointed in the provinces as tunofficial' Official
Receivers. The practitioners to whom we refer are members of the
accountancy profession, generally though not invariably members of
a recognised professional body". :

Note: I thought the Committee's intention was not to refer to any
specific profession. 7/

6 Para 73%6 line 12. Gerry suggests adding after 'creditors’:
"In addition to these skills, he must be capable of taking complete
control of .a business, sometimes of enormous size or complexity, or
/ even both, whitle he carries on with a view to either selling it as a
going concern or making some other proposals for its continuance as
an economic unit." _

/[ Propose to accept. /

(4 Para 736 line 13 Three votes for 'surprising' and four for
'astonishing', so far.

-8 Para 737 Muir suggests adding "A trustee, however, who has
once been removed by the Department of Trade from his office for
misconduct is thereafter permanently debarred from any further
appointment as trustee." ﬂ

[ Propose to accept.

9 Paras 7L.5-748 (a) John Copp feels these paras are overiong
and too Getailed. (b) Gerry would add a para 745A:
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iTheoretically, the Department now has a discretionary power in
being required to "certify" Trustees in Bankruptcy appointed at
- meetings of Creditors before they can act; in practice we 2
l understand that the Department will certify anyone who has given Ll

the necessary security provided that he has not on some previous _ ,
| occasion been removed from a trusteeship or liquidatiom. g :

(c) Peter Avis suggests:-

(i) transferring the last sentence of 745 to the ﬁ
end of 747, |

(ii) deleting 746, and

(1iii) adding the following (in place of 746) to the
end of 745:-
(c

‘The elgibility of auditors is now governed by section 161 of the Act of 1948 and

section 13 of the Act of 1976 which provide that the auditors of a company -

public or private — must either:

2

(a) be a member of one of four specified accounting bodies (although .

the Secretary of State can add to or subtract from the list); or

(b) be individually authorised by the Secretary of State as having a f
A | At : £

foreign qualification equivalent to those of the recognised
bodies. »
10 Para 751 Muir suggests adding "Such 'syndics' are however

qualified practising lawyers, and not (as in the UK) accountants. :
The same is true of USA trustees and liquidators." g
[ Propose to accept. / v/)I |

11 Para 755 and 756 Peter Avis suggests merging these into one
para under the sub-heading "Our recommendations", and starting 755
with the words "In our opinion'".

/[ Propose to accept._/

12 Para 755 Muir suggests adding a fourth possibl$ way: b////

"(d) by giving the Department of Trade the power to
refuse to approve any individual appointment 3
%, {which is thepresent law)" i
[ Propose to accept; but (a) is it the present law for all types of
insolvency practitioner and (b) will we require to say why it is
unsatisfactory? 7 _

\//’13 Para 757 Peter Avis suggests that this para should come after
759, 2

14 Para 758(d) Alfred writes as follows:-

B e e StEe
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l.There is only one matter to which I want to draw particular
attention, and it is that it does not seem to me that paragraph
758(d) is compatible with paragraph 760.

Looking back at the Minutes of the 51st Meeting, I see that
I was one of those who was then against the compulsory examination

. and, having now modified my view, I would like to make the following
—r suggestion.

I should like to re-number 758(b) and (c), and verhaps they
| $gg?é? become (c) and (d) respectively; and I set out below a new

i 'The body should include in its qualifying examination either
| a Paper on "Insolvency", or a Paper of which a substantial

! head consists of questions on this subjeotff An Insolvency- -
| -practitioner-should have—taken-and passed-this Paper."

If this is acceptable, then it does not seem that we need
paragraph 760. ¥ v '

[ Propose to accept though John Copp, who was also with the minority,
may wish to express a view.

" 15  Para 764 Muir suggests adding "The sum thus globally insured
J/ v;;ll constitute the limit beyond which the person could not accept

ny further appointments, without obtaining extended cover."
/[ Propose to accept_/. '

16 Para 767(d) Ritchie and Peter Avis ask if we should include
'spouse' or 'any person related' - we have had so many complaints
about spouses being used.

17 Para 767 (d4) and (e) John Copp asks if we mean "insolvent
debtor" and adds that this needs some thought in view of paras
773-774. [ See below /.

| 18 Para 767(f) and (g) Gerry and Ritchie suggest:

o fw"b\ . s | ‘
’M (£f) a creditor, or an employee of the creditor or if it is a company, ;
\wr7 of its associated compapi€s .

kf}izzzg) (g) 2 person whose right to act has previously been withdrawn pursuant to our

Q}) recommendation in par. 772 po_st/"' 7

/ Propose to accept. _/

. 19 Para 768 Peter Millett draws attention to-the chapter on
Antecedent Transactions. [/ para 26, I think_jy///

20 Para 770 last line. So far there are two votes to delgte
i 'the Court' and two to leave it in as an alternative. Ritchie's
! proposals for 771/772 may affect the decision.

-3 -
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21 Paras 771 and 772A New drafts by Ritchie:

771. The Department should have no specific obligation to supervise
the work of insolvency practitioners, but it would be obliged to
investigate any complaint and report,to the Insolvency Court any
circumstances which might lead the Cqurt to make a Disqualification

Order. .
— %Wﬁf—\AwVWmMAM\,JQHh}/mz
of his

772. A Judge of the Insolvency Court should have the powe

own volition or on reference by an Insolvency Registrar or on a
written report by the Department to make an order (called a
Disqualification Order) disqualifying any insolvency practitioner
from acting in that capacity either generally or for a specific
period or for a specific matter and subject to such terms as he
may think fit.

772A. The i;;gl%ency Court shoul

Practice Directions governing t
and defining” their duties and ©bligations. ) @mqkuﬁaa

/[ Note: I have intentionally omitted to define the grounds on which
a Disqualification Order should be made as I consider it better to
leave it to the Judges to work out their own code and to use the
Rules and Practice Directions to define where necessary the para-
meters within which practitioners must operate.;7 wﬁﬁ%ﬂbéu~;,7947du,?

22 Para 773, line 3 Muir suggests adding after "winding up" -
"ie. on the basis of 'i%SOIVency' visualising the payment of all
debts within 12 months.'

[ I have accepted this but mention it in view of John Copp's
comments on 774. 7

23 Para 774  John Copp says:

"I think that insufficient consideration has been given to this.
At the least I believe that we should exclude from the recommendation
the voluntary winding up of companies the shareholders of which are
themselves corporations. In such circumstances insolvency expertise
may well be unnecessary while other skills may be involved in the
return of assets in kind - eg. confidential technology - to the

shareholders. To protect the possibility of an error in the sclvency

declaration, the exclusion might only apply if the corporate share-.
holders undertook liability for debts."

<<j:y40,7<:::~ﬁhj?
T H TRAYLOR

Secretary
2 July 1981

ave power to makeggules or Zssue 3
conduct of insolvency practitioners
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Addendum to Brief for Item 6

¢hanter 15 - Insolvency Practitioners — Qualifications

3 Para 758. Edward says:

"1 think that the four requirements are:-

(1) An ethical code of professional conduct which, if
not specifically referring to insolvency, extends
to conduct as an insolvency practitioner and breach

of which involves professional sanctions.

(2) Strict aecounting obligations as regards monies

belonging to third parties passing through members'
hands. |

(3) A system of practising certificates renewable hyVLwJ%UU
: annually.

(4) Competitive examination, including, if only as an

optional item, a paper on "Insolvency".

l I do not think profe551onal bodies necessarily have

lwrltten Constltutlons which 1nclude codes of ethlcs,

! and I consider that the control of third parties monies

coming into the hands of members is particularl :
S . PATEIONTATY g s by
| significant as regards insolvency practitioners. VM%ﬁKwJ¥T$ﬂ!

e e AmEatl

!Md}-thihk U3ny company relationship which might be present,
such as 4 is too vague. Perhaps we might indicate
that we have in mind a company relationship beyond that

- e
of membership of the same group of companics in th
e - and suggest use of the definitions

f

Companies Acts sens
of "associated company" in the Income Tex Acts.

T

-rmirmr it
e e i

e

2 Para 768 Edward comments: ' W i KP'

e
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Para 770. Edward thinks that the reference to the Court should

Lala 7/
remain and adds:

'\'1

!

‘acts invalid would be to occasion chaos.

Given that there is an element of 111ega11ty here in
the sense that conduct by an unqualified insolvency
practitioner will bear the taint of illegality, would
it be wise to make it clear whether or not everythlng
that the unqualified practitioner did before belng
removed was effective or ineffective? My own view 1is
that to make it a criminal offence to act and to allow

summary removal is sufficient. To make-all previous
h :

L Para 772. Edward comments:

!
|

i ,
I do not think the Department should have the right to

w1thdraw approval save as regards the tran51tlonal
period when individuals are allowed to continue to
practice notwithstanding that they cannot fulfil the
necessary criteria. Once the transitional period is
over control should be vested in the professional bodies.
"It is they who should decide to oust an individual or
a firm, thereby automatieaily removing the individual
or the firm from the category of gualified insolvency

u ' : '

practitioners.

40 ACW»\Q’Z

T H TRAYLOR

Secretary

7 July 1581

oy e T T

e

1w



S | W [WOTTISRRN— ) | — ¥ |

INSOLVENCY LAW REVIEW COMMITTEE

Note to Members

CHAPTER 15 - INSOLVENCY PRACTITIONERS

Attached are two copies of the. first part of this chapter; the

second part (not yet prepared) will deal with "Powers and duties
of insolvency&practitioners".

2 The disciplinary control proposed in para 770 is for debate,
the idea being to reduce the workload falling on the Department,
by making "acting when not qualified" a punishable offence. If it

is accepted, will para 772 still be required? (It was taken from
ILRC 169).

5 The following papers and minutes are relevant:

(a) ILRC 7, paras 2(iii) and (iv) and Annex, paras 1~3;
(b) ILRC 73; ‘

(c) 1ILRC 117;

(d) 1ILRC 115, Part A;

(e) ILRC 169;

(f) ILRC 170;

(g) DT7
(h) Minutes:
(i) 2nd Mtg, paras 27, 29

(ii) 35th Mtg, para 3,

(iii) 43rd Mtg, paras 36, 37

(iv)  51st Mtg, paras 3135,
(i) Oral evidence:

(5) CLSC pp.12-14,

(ii)  CLCB'p. 40,

(iii) CCAB pp.51-54,

(iv) DOT pp.6~9.

H

L This draft will be included in the agenda for the next meeting;

I should be grateful if you would return one copy with suggested
amendments as soon as possible.

4<;:::»fo’\ "‘Q*”l[“'"’_"7

T H TRAYLOR
Secretary
17 June 1981
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Brief For Item § — "The Gay Brigade"

Alfred has no comments and approves the draft.

John Copp approves and adds #In particular I agree with
the second solution and I believe it should be limited
to husbands and wives and NOT extended to co-habitees."

Ritchie takes a similar view, viz:-

nJohn Hunter's very helpful paper poses the question
of whether "spouses" should be developed to cover
co-habitees and mistresses. 1 recommended this in
TLRC 146 but since then I have had grave doubts about
the wisdom of the current liberal trends in this area
of law. It seems likely that owing to the difficulty
of definition the development may create more problems
than it will solve and this will particularly apply
in insolwency when the date of commencement of co-
habitation may be so important. Such commencement 1is
often preceded by a "twilight" period of association,
with or without adultery.

There is also the fact of the impermanence of co-
habitation and the additional problems of deciding on
the timing and effect of termination. Substantial
injustice could be caused where the co-habitee is
abandoned but nevertheless has to pay the price of his
or her temporary status.

For all these reasons I now wish to withdraw my
suggestion that any persons other than true spouses
should be treated as such. I suggest that in many cases

. the business (social liaisons)might have created a

partnership by implication. In the absence of such a

partnership, unmarried co-habiting parties should be treated

as at arm's length."

Peter Avis approves the draft and supports the suggestion
in para 3 of the Note to Members (23/6/81) that we leave
the Courts to decide whether or not persons living as
husband and wife should be of opposite sexes. Duncan on
the other hand thinks we should resolve the matter.

Muir suggests that the last L lines of para 9 should be
deleted and the following rider inserted:-—

Rider to page 4, para 9

T ine 6.  After "insolvency" delete all and read,

'Tn the context of the equality for practically all
purposes of the spouses to a marriage, we regard it not
only as satisfactory, but as necessary, that the spouses
should for business purposes and in relation to insolvency
be treated as in approximately the same position as
partners.

New para 10. This was the solution adopted in the two

ra e

reported cases of Re Beale (1876) 4 Ch.D.246 and in the
more recent case of Re Meade (1951) 1 Ch.774, where the
man and woman concerned were not married; in the former

case they thought that they were married but in law were

Ap g

not, and in the latter, the mistress of the bankrupt

AR A T

B e, ! B L R s mind

R T TR LT

e

it A S

P

e e e A AN D11 eV Y Re=l8 S 00 S o AN T



AT O (/TN

QN 1 0

had provided the capital for the business run by

her lover, from which they both lived. In each

case the Court, being unable to apply the statutory
postponement provision because of the absence of lawful
wedlock, achieved the same result by applying the
principle that he who provides part of the capital of

a business cannot call for payment until the creditors
of that business have been paid; Harman J in the latter
case expressed satisfaction with the result, "since

cage ittt  ‘ M
e 1|11 1 11 L L

unreported case, where a father had lent money to his

¢/// than a wife". A similar judgment has been given in an
son to set him up in business.

11. Not only are spouses today treated as for
practically all purposes equal but persons (of 3
different|and even of the same|sex) living together k
are beginning to betreated by the legislature and by :
the courts as "quasi-spouses" - a subject to which we 3
have referred in our discussion of, and our recommendations
relating to, the Family Dwelling (see Chapter Vi TR
the light of these social, developments, it seems to us
to be in this field also not only satisfactory but also 4
necessary that in the case of such persons, SO living 3
together (at least if constituting what is now sometimes . §
referred to as a "suitable union") they should be treated ;
without ambiguity as falling within the principle
stated above as the basis for those cases, and that the
statute should be so drawn as +to postpone their mutual
claims, and so as to catch their reciprdcally—provided
assets, in the insolvency of either, in relation to the b
debts of a business carried on by either, as if they
\ were busband and wife.

Renumber 10 as

Para 12. Our proposals in this field should apply to

bankruptcy, to liquidation of assets, and to voluntary j

arrangements." ;

6 Referring to John Hunter's 'Notes', Muir says:
(a) On Note 1 - "I agree with the para'.

(b) On Note 2 - "No, I agree to JH's second
alternative".

(¢c) On Note 3 - "I have sought to cover this in
, my Rider.

(d) On Note 4 - "I agree".

7 . Para 7, Line L Duncan feels that money or other estate
\v/”lent for the purpose of her husband's business should
: be treated as assets of his estate. /[ I think this has
been accepted. / .

‘{ud o~ C*——?Q-’L : ‘
T H TRAYLOR _ }
Secretary
2 July 1981 ' ' !
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Brief for Item S - "The Gav Brigade" -

1

2

Alfred has no comments and approves the draft.

John Copp approves and adds "In particular I agree with
the second solution and I believe it should be limited
to husbands and wives and NOT extended to co-habitees.”

Ritchie takes a similar view, viz:-

nJohn Hunter's very helpful paper poses the question
of whether "spouses" should be developed to cover
co—habitees and mistresses. I recommended this in
TIRC 146 but since then I have had grave doubts about

the wisdom of the current 1iberal trends in this area

of law. It seems likely that owing to the difficulty
of definition the development may create more problems
than it will solve and this will particularly apply

in insolvency when the date of commencement of co-
habitation may be so important. Such commencement 1is
often preceded by a "twilight" period of association,
with or without adultery.

There is also the fact of the impermanence of co-
habitation and the additional problems of deciding on
the timing and effect of termination. Substantial
injustice could be caused where the co-habitee 1is
abandoned but nevertheless has to pay the price of his
or her temporary status. '

For all these reasons I now wish to withdraw my
suggestion that any persons otner than true spouses
should be treated as such. I suggest that in many cases

. the business (social liaisons)might have created a

partnership by implication. In the absence of such a
partnership, unmarried co-habiting parties should be treated
as at arm's length."

Peter Avis approves the draft and supports the suggestion
in para 3 of the Note to Members (23/6/81) that we leave
the Courts to decide whether or not persons living as
husband and wife should be of opposite sexes. Duncan on
the other hand thinks we should resolve the matter.

Muir suggests that the last i 1ines of para 9 should be
deleted and the following rider inserted:-

Rider to page 4, para 9

"T.ine 6. After "insolvency " delete all and read,

'Tn the context of the equality for practically all
purposes of the spouses to a marriage, we regard it nct
only as satisfactory, but as necessary, that the spouses
should for business purposes and in relation to insolvency,
be treated as in approximately the same position as
partners. ' :
New para 10. This was the solution adopted in the two
reported cases of Re Beale (1876) 4 Ch.D.246 and in the
more recent case of Re leade (1951) 1 Ch.774, where the
man and woman concerned were not married; in the former
case they thought that they were married but in law. were
not, and in the latter, the mistress of the bankrupt




B B b

8T ST T OO T T Y

 NImLL

had provided the capital for the business run by

her lover, from which they both lived. In each

case the Court, being unable to apply the statutory
postponement provision because of the absence of lawful
wedlock, achieved the same result by applying the
principle that he who provides part of the capital of

a business cannot call for payment until the creditors
of that business have been paid; Harman J in the latter k|
case expressed satisfaction with the result, "since .|
otherwise a mistress would be in a better position i
than a wife". A similar judgment has been given in an F',
unreported case, where a father had lent money to his

son to set him up in business.

11. Not only are spouses today treated as for

practically all ourposes equal, but persons (of

different and even of the same sex) living together

are beginning to be treated by the legislature and by

the courts as "quasi-spouses" - a subject to which we

have referred in our discussion of, and our recommendations
relating to, the Family Dwelling (see Chapter Yo In 1
the light of these social developments, it seems to us

to be in this field also not only satisfactory but also
necessary that in the case of such persons, SO living
together (at least if constitutin what is now sometimes
referred to as a "suitable union") they should be treated
without ambiguity as falling within the principle

stated above as the basis for those cases, and that the
statute should be so drawn as to postpone their mutual
claims, and so as to catch their reciprocally-provided
assets, in the insolvency of either, in relation to the
debts of a business carried on by either, as if they

were busband and wife.

Renumber 10 as
Para 12. Our proposals in this field should apply to
bankruptcy, to liquidation of assets, and to voluntary
arrangements."

6 Referring to John Hunter's 'Notes', Mulr says: -

(a) On Note 1 - "I agree with the para".
(b) On Note 2

"No, I agree to JH's second
alternative,

(¢) On Note 3 - "I have sought to cover this in

my Rider.
(d) On Note 4 - "I agree".

7 Para 7, Line 4 Duncan feels that money or other estate
Tent for tne purpose of her husband's business should
be treated as assets of his estate. [ I think this has
been accepted. / :

{;\f@/\.{——‘?tﬂ
T H TRAYLOR

Secretary
2 July 1981
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Brief for Item 5 - 'Antecedent Transactions'

The redraft of the Chapter, "Recovery of Assets disposed of

by the Debtor" is dowvn for approval; it was sent out on 25 June
together with a copy of Peter Millett's covering letter. Subse-
quently, Peter accepted the suggestion that a receiver should
apply to the Court for an Order appointing him Administrator
before attacking voidable prefs, etc, and he prepared appropriate
amendments. These were sent out on 30 June.

ﬂ/a:f-\fo ) T:c—q,{o—-

T B TRAYLOR
Secretary
2 July 1981
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o INSOLVENCY LAW REVIEW COMMITTEE

Npte to Members

RECOVERY OF ASSETS DISPOSED OF BY THE DEBTOR

Enclosed is a redraft of the Chapter on Antecedent Transactions,
together with a copy covering letter from Peter Millett. The
previous draft was taken by the Committee at the May meeting and
in Matters Arising at the June meeting. I am putting it on the
agenda for the next meeting, therefore, while the matter is fresh
in our minds.

2 Peter's proposal that the receiver or administrator must
first obtain a Protection Order will need careful thought. I think
it is clear from Part 1 of our report that a PO can only follow an
Insolvency Application. We have also laid down the courses open to
the Court following the making of a PO, and they do not include
making a receivership.

3 Peter's difficulty appears to be primarily concerned with
the necessity to stop other creditors taking proceedings for the
recovery of their debts (which they can do in a receivership). I
can see no problem in an administration because the Administration

Order acts as a stay (see para 516 on page 184 of Part 1). Moreover,

the AO is presumably the effective date for calculating antecedent
periods.

4 Could we not solve the problem in a receivership by requiring
the receiver to apply to the Court to be appointed administrator?

(

A_.-_./-JQ i

T H TRAYLOR
Secretary
25 June 1981

T

T T T T T T T T T TR

{1}



A copy of a letter from Peter Millett dated 23 June 1981

I enclose two copies of redraft of chapter on Recovery of Assets.

The principal new material is to be found in the following paragraphs:-

Para 13 (Fraudulent conveyances in considerition of
marriage

Paras 24-26 (Connected persons)

Para 27(i)-(ii) (Addition of a third period)

Para 31 (Duncan McNab's £100 limit)

Paras 52-56 (Recovery of voidable preferences by a
receiver or administrator)

Paras 57-63 (Sureties and guarantors)

(particularly
60-63) .
Para 65 (end) (Minority view)
Para 68 (Termination of period - see below)

With consequential changes in the summary.

T have had great difficulty with the concept of the recelver or
administrator recovering voidable preferences - and am inclined to
think that it is misconceived. The Accountants' Panel were concerned
that a winding up order might prejudice the carrying on of the
business; so they wanted to allow recovery of preferences without a
winding up order (and therefore without a liquidator). But we have
solved this problem by the concept of a Protection Order - which is
not tantamount to a Winding Up Order. I think the problem has gone
away — only shouldn't the OR (or provisional liquidator) under the
Protection Order bring proceedings?

However, I have been loyal to the Committee's decision, I have,
however, provided that, before proceeding, the receiver or administrator
must obtain a Protection Order. This was not considered by the
Committee, but is absolutely essential. Ve cannot have one creditor,
who has been paid off, sued by the receiver for repayment, while
/wi_another, who hasn't, threatening to sue for his debt!
yAMJ Without a Protection Order, I think it is totally unworkable. On the
o VR basis that the receiver needs the leave of the Court anyway, and must
rﬂwﬁﬂ%“ effectively prove that the company is insolvent, the Court would be
¢ disposed to make a Protection Order anyway. So I hope that the

Wmi W Committee accepts this.

One effect is that one no longer needs the "appointment of the
receiver" etc. in para 68. There will be a Protection Order to fix
the period. (That is correct for voidable preferences - but I have
left uncovered the gift or other voluntary disposition - sorry!).

One other matter. The Committee insisted on a third period, and T

have tried to be loyal to that too. DBut aren't we overcomplicating
this? We mow have four pointsi-

/over
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Unlimited . . if fraudulent

10 years ......1f insolvent and to a connected person

i Bl e if insolvent and not to a connected person
Tyear = seswss regardless of insolvency

(We could, of course, have kept the 2 years for connected persons, but
at least the .Committee Jjibbed at 5 periods!)
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G N A

RECOVERY OF ASSETS

DRAFT AMENDMENTS

Delete whole paragraph and substitute:

54, We agree with this suggestion, which
‘we regard as equally applicable to an
Administrator (Chapter 9). 'It would defeat
our intention to make the appointment of

an Administrator @n effective and satisfactory
alternative to liquidaﬁion if such a power
were not conferred upon an Adminstrator;
and it would be undesirable for the powers
of a receiver to be significantly less
extensive than those of an Administrator.
We regard the suggested extension of the

receiver's powers as according with -our wish

to make the receiver moreresponsible to the 7
— ¥ -
general body of creditors (Chapter 8), and J}"kaqu

as following logically upon our proposals

that unsecured creditors should participate
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in the proceeds realised by the receiver

(Chapter £V z

54A. At the same time, however, it will be
necessary to'provide safeguards to prevent
proceedings being brought unnecessarily
when, for example, there is a reasonable
prospect that, once the debénture has

been repaid, the company may prove to be

" golvent. It is also essential that, whenever

proceedings are brought by a receiver or

Administrator to set aside a voidable preference,

a general stay of actions, proceedéngs
and executions against the company should
be in force. Otherwise, one creditor who
had been paid his debt might find himself

facing proceedings to recover the payment

- i
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while another, who had not been paid, was threatening

to‘sue for his debt, We have provided that,
on the appointment of an Administrator, all
actions and proceedings, and the rights of
creditors to enforce security or payment

or to levy executions, will be stayed to

the same extent as if a Protection Order had

been made (para.516); but the appointment
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Para.

Para.56

Para.63.

55.

of a receiver does nbt have a similar
effect. We propose, therefore, that unless
a Protection Order is already in force, W
receiver who wishes to bring proceedings

to challenge a voidable preference must

first be appoiinted to be an Administrator.
-—

Delete first sentence and substitute:

.55, Accordingly, we recommend that in future

proceedings to set aside a voidable prefergace
should be capable of being brought by an
Administrator or, if a Protection Order is

in force, by a receiver; but in either case
only with the sanction of the Committee and

after the leave of the Court has been obtained.
_ Delete first sentence and substitute:

56. Where leave is granted, the Court should

Lire
give b&ﬁ??actions for any money recovered

in the proceedings to be paid into a designated

interest-bearing account.

Lines 1-2: Delete "trustee or liquidator"

A
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and substitute: "claimant".

Poe L9, LR YH T

Para.71(10) pelete first sentence and substituteﬁ

eedings to set aside a voidable

(10) Proc

preference should be capable of being brought

by an Administratoxr, OF if a Protection Order

in force, by a receiver; but in either case

only with the sanction of the Committee

and after the leave of the court has been obtained:

Delete last sentence.

Para. 71(13) Line 1.

Delete "The trustee oY liquidator"

and substitute: "The ¢laimant"

Para. 71(18). Insert, between first and gecond

sentence:-

Where proceedings are brought by a

receiver oOx administrator, then unless a

protection Order is already in force, the

relevant period should be the period next

before the date of his appointment.
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DRAFT CHAPTER FOR FINAL REPORT C’ZZ— (,;8‘8

RECOVERY OF ASSETS DISPOSED OF
BY THE DEBTOR

1. General

1.

Most civilised systems of law recognise

the need to enable certain transactilons
between a debtor and other parties to

be set aside in appropriate circumstances,
so that assets disposed of by the debtor
may be recovered and made available to

meet the claims of his creditors. The Roman
lawyers developed the Paulian Action for this
purpose, and in modern though essentially
unaltered form the remedy it provided
remains available to this day in those
countries whose legal systems are derived
from the Civil Law. The Paulian Action
has never been introduced into England, and
no comparable form of action has ever been
developed by the Cormmon Law; but analogous
remedies have been provided by Statute and

have formed part of the law of England since fie
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Sixteenth Century.

"As in other countries, the remedies

p?ovided by Statute fall into two categories.
Those in the first éategory form part of

the general law, and may be invoked whether
or not the debtor has become insolvent.

Those in the second form part of the law of

insolvency, and may be invoked only after

the debtor has first been declared to be insolvent.

The principal remedy irn the first category
is that provided by Section 172 of the Law
of Property Act, 1925, which replaced Section
5 of the Statute of Fraudulent Conveyances

of 1584, usually referred to simply as "the

Statute of Elizabeth". This enables the Courti

to set aside a disposal by the debtor of

his property made with intent to defraud his
creditors. There is no time limit within
which proceedings must be brought to set
aside the disposition. Since the rémedy is

provided by the general law, and does not form

part of the insolvency code, it is not necessary

that the debtor should first be declared to be

insolvent. It might, therefore, be thought
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to lie outside our terms of reference;

but we are satisfied that this is not the

case, for two main reasons. In the first place,
the Section may not be invoked by the debtor
himself, who cannot be heard to allege his

own fraudulent intent or challenge the

validity of his own acts, nor by any assignee of
the debtor, who remains bound by the transaction

as fully and effectually as the debtor;

but only by a creditor or, after insolvency
proceedings have been taken, by the general body
of creditors acting through a trustee or liquidator.
In the second place, resort to the Section is
normally unnecessary unless the debta is unable
to pay his debts without recourse to the property
disposed of, so that the remedy is seldom if

ever invoked unless the debtor has in fact became
insolvent, even if (perhaps because he died
before insolvency proceedings could be brought)
he has never been legally declared to be so.

For these reasons, we conclude that the remedy
pr%gied by the Section must be regarded as

@ne of the remedies which are available to the

creditors of an insolvent debtor, and ought
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properly to be taken into consideration in

any comprehensive review of the law of
insolvency. We shall deal with this subject

in Section 2 of this Chapter and make proposals

for reform.

Several different statutory provisions fall within
the second category. From the earliest introduction
of a bankruptcy code e in England in 1602 and
in Scotland in 1623 - it has. been found necessary
to provide for the setting aside of certain
transactions between the debtor, later made
bankrupt, and other partiés in the period preceding
his bankr#ug%y. There are two types of case. In one
the transaction is one in which the initiative
is taken by the creditor who, foreseeing the
probable insolvency of his debtor, takes active
steps to recover the debt or otherwise improve
his own position in that event. 1In the other,
the initiative is'taken by the debtor himself who,
in contemplation of his own imminent insolvency,
seeks to preserve his assets for the benefit

of his family and friends or favoured creditors.
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Cases where the initiative is taken by the
creditor are dealt with by various statutory
provisions which enable (i) mortgages and
charées €reated over thé insolvent's property to
be set aside in certain circumstances; (ii)

the assignment by a trader of his existing and
future book debts to be set aside in the absence
of registration; and (iii) incomplete executions
over the insolvent's property to be ineffective
in an insolvency. The issue raised in such

cases is whether, and to what extent, the
diligent creditor who takes steps to protect

his own position should be permitted to retain

- the fruits of his diligence, or whether his

attempts to gain priority in the event ©f an
insolvency should be frustrated. We deal
with these cases elsewhere (Chapter ).

In the present Chapter, we shall be concerned
with transactions voluntarily initiated by

the debtor himself. Such cases fall into two

classes:—

(i) The disposal of assets by the debtor

by way of gift or other voluntary disposition,

i
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including any disposition for less than
full consideration, even when there is
no intent on the part of the debtor to
defraud freditors. We shall deal with this

type of case in Section 3 of this Chapter;

and pe

(ii)" the preferring of one creditor (or more
than one) by paying to him the whole or

part of his debt, or otherwise treating him

' more favourably than other creditors

of like degree, for example by providing
security or further security for an existing
debt, or by returning goods which have

been delivered but nqt paid for, to the
detriment of the éeneral body of creditors.
" We shall deal with this type of case in

section 4 of this Chapter.

The statutory provisions dealing with such
transactions are directed at an altogether

different objective from that at which Section

I

ey P

TR T T

=
=

TR T

e

O

<3y ¢ by

st AT e ) SR

et

Y




JUIRIL

L L L L

el et 8

172 of the Law of Property Act, 1925,

ahd the Statute of Elizabeth I which preceded
The lallte

it)were directed. Thewaere designed to
protect'creditors from fraud; the bankruptcy
code, on the other hand, is directed towards
achieving a pari passu distribution of the

bankrupt's éstate among his creditors. The

_justification for setting aside a disposition

of the bankrupt's assets made shortly before

--his bankruptcy is that, by depleting his

estate, it unfairly prejudices his creditors;

and even where the disposition is in satisfaction
of a debt lawfully owing by the bankrupt,

by altering the distribution of his estate

it makes a pari passu distribution among

all the creditors impossible.

2 .Fraudulent conveyances

7.

Section 172(1) of the Taw of Property Act,

1925 provides:-

"gave as provided in this Section, every

conveyance of property...with intent

i ————T e e e e e S
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to defraud creditors, shall be
voidable, at the instance of any person

thereby prejudiced".

The Section applies to gifts and other voluntary

dispositions as well as to other transactions

. made with the requisite intent to defraud

creditors.

Déspite the use of the word "conveyance", it
has been held that the Section applies to

any disposition of property, whether effected

‘by an instrument in writing or not. Doubts

have, however, been expressed whether this
is correct, and whethér, even if it is
4
correct, the lanugdage of the Section is apt
N

to include the mere payment of money.

The Section does not render a transaction
voidable unless there is an intent to defraud.
creditors. Unfortunately, it is not entirely
clear ﬁhat is the meaning of "to defraud"

in this context; thoug%ﬁ it seems that, in

practice, the requisite inference of fraud

PRI p———
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10.

11.

will be drawn whenever the necessary
consequences of the transaction is to defeat,
hinder, delay or defraud the creditors

or to put assets belonging to the debtor
beyond theif reach. Where the requisite
intention is proved or inferred, any person

prejudiced may have the transaction set

"aside, whether or not there was any intention

of defrauding that person.

As has already been pointed out, there is

no time limit in which proceedings must be
brought to have the transaction set aside,

and it is not necessary that the debtor

shall have first been made bankrupt. The
remedy is therefore available where the debtor,
though insolvent, has died without having

been adjudicated bankrupt, and whether or not

his estate is being administered in bankruptcy.

Section 172(3) of the Law of Property Act,

1925 provides:

e U L e
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12.

The sub-section is not happily drawn, and the
relationship between the requirements of the
two sub-sections is obscure. In particular

it is difficult in the context to give any

i 20 o

Ly - W

"phis section shall not extend to any
estate or interest in property
conveyed for valuable consideration

and in good faith or upon good

T DR T

considération and in good faith to

any person not having, at the time

.of the conveyance, notice of the intent 4

to defraud creditors".

logical meaning to "good", as distinguished

from "valuable", consideration. We recommend

that the Section be repealed and re-enacted

Al

in an amended form so that it is made clear:-

~

(1)

(11)

that the Section applies to the mere
payment of money, as well as to any disposition
of property whether effected by an

instrument in writing or not;

that the necessary intent is an intent

SR mrs e




(iii)

(iv)

-11-

on the part of the debtor to defeat,
hinder, delay or defraud creditors, or
to put assets belonging to the debtor
beyond their reach, and that such
intent may be inferred whenever this

is the natural and probable consequence
of the debtor's actions, in the l4ght
of the financial circumstances of the
debtor at the time, as known, or taken

to have been known, to him;

that the Section applies to any disposition
made with the necessary intent, even if
supported by valuable consideration,

where that does not consist of full
consideration in money or money's worth

received by the debtor; but

that no disposition may be set aside
if made in favour of a bona fide purchaser
for money or money's worth without notice,

at the time of the disposition of the debtor's

fraudulent intent.
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14.
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Marriage consfitutes "valuable consideration"
but not "money or money srorth' One result
dfour proposals, therefore, is that in future
fraudulent dispositions made in consideration
of marriage will be liable to be set aside
without proof of notice on the part of the

other party to the marriage of the debtor's

fraudulent intent. Such transactions are

extremely rare. In modern social conditions

we consider it appropriate to treat dispositions
in consideration of marriage as gifts rather
than as commercial bargains and, where fraud

is present, just and equitable to prefer the

debtor's unpaid creditors to his innocent spouse.

It has long been an established principle of
Englis£ law that a man is entitled to discharge
his liabilities in any order he pleases. He

is entitled to pay a debt which is lawfully due
even if he is, and knows himself to be, insolvent,
so that the result of paying one creditor must

be that others will go unpaid. While steps

can be taken by the creditors to recover such

payments under the bankruptcy code, by having
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the debtor declared bankrupt, they cannot
be challenged under the general law. The
péyment of a debt lawfully due cannot, in
the absence of exceptional circumstances,
be brought within Section 172, even though

made with the deliberate intent to prefer one

creditor over another, or to defeat particular t

creditors.

We have carefully considered whether this :

. ) i
rule, which was established in the Nineteenth

Century, should now be changed. We have

come to the conclusion that it should not.

It is not fraudulent, though it may be
unfair, to prefer one creditor to another;
in certain circumstances it may not even be
deserving of moral censure. We are firmly
of the view that a remedy designed to protect
éreditors from dishonesty should not be
capable of being invoked where dishonesty is
npt provided to be present. Moreover, any
change would have far—reaching consequences
of a kind which we would find unacceptable.
Tt would mean that a debto¥ who had good

reasons to suppose that his liabilities exceeded

ST 3
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his assets must suspend payment to all

his creditors, or risk a charge of
dishonesty. It would introduce into our
law of insolvency a notional "cessation
of payments", thét is to ;E%, a date after
which all transactions by the debtor became
impeachable, or re-introduce in an unacceptably
vague form the concept of the act of

e T owa Vit
bankruptcy which we progfe to abolish. the

lﬁkice of the payment which prefers one creditor

) to another is not that it defeats or defrauds

the creditors who remain unpaid, but that

it militates against a pari pass&fdistribution
in bankruptcy. The right to recover payments
so made is, therefore, in our view properly
regarded as an integral part of the ihsolvency
code and ought not to be capable of being
invoked outside it. Those cases where
considerations of fairness require that repayment
be made, but where for one reason oOr another
recovery cannot be obtained under the present
insoggéncy code, should be dealt with by
amending the relevant provisions of the

insolvency code, and not by extending the

ST ——
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ambit of the present law as enacted in

Section 172 of the Law of Pro %ity Act,

1925, pndoay pavpartdh bﬁ M}\L fub/ e
nuﬁunid,L$7ws.

3. Gifts and other voluntary dispositions

(1) The present law.

le. Section 42 of the Bankruptcy Act, 1914, provides
) i ",
“that, with three exceptions, any settlement

of property shall be void against the settlor's

trustee in bankruptcy:-

£
(1) If the gettlor commits an available
act of bankruptcy within two years after

the date of the settlement; or

(ii) if the settlor commits an available act
of bankruptcy within ten years after
the date of the settlement, unless the
parties claiming under the settlement
can prove that the settlor was, at the
time of making the settlement, able to
pay dll his debts without the aid of the
property comprised in the settlement, and

that the interest of the settlor in such

P o T s
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17.

-16-

property passed to the trustee of the

e
settleq?t upon its execution.

C
The three eprtiOns are:x

(i) a settlement made before and in consideration

of marriage:

(ii) a settlement made in favour of a purchaser
or incumbrancer in good faith and for

valuable consideration;

(iii) a settlement made on or for the wife or
children of the settlor of property which
has accrued to the settlor in right of
his wife. [’Rﬁ C&I%AY? naaad” hano hc,anMnJLuJ

Settlements caught by the Section are declared

to be void, but this has been construed as

meaning voidable. Third parties who acquire

title for valuable consideration and in good

faith, without notice of any intention on the

part of the settlor to defeat creditors, are

thus protected.
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18.

19.

The Section defines "settlement" as

including any conveyance or transfer of
property, and defines "property" as
including money. If, however, a payment
of mone#is to be a settlement within the
Section, it must have been settled as
property. An out-and-out gift of money,

not hedged about with conditions that it

Vshould be invested and kept in a certain
* way, is not a settlement within the Section.

A substantial gift of money, intended to be

retained by the donee as capital, will)however,
normally be regarded as a settlement. Thus,
where the debtor gives his daughter a
substantial sum as the down payment on a

house, or his son a substantial sum to set him
him up in business, this will be regarded as

within the Section.

The general principle which underlies the
Section is that "persons must be just before
they are generous: debts must be paid before
gifts can be made". The Section was intended

to prevént assets from being put in the hands

(o oy - e
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of the debtor's family or associates in

order to preserve them from the claims of

creditors.

(2) Defects in the present law

20. The defects of the present law may be summarised

as follows:- =

(1)

(ii)

(iii)

Out-and-out gifts of money are outside

the Section altogether. In order to set
aside such a gift, fgggg%n;ay have to

be maéé to the fiction that it constituted
a settlement, there being an implied
intention that the subject-matter of the

gift be preserved as capital.

Dispositions for a merely nominal consideration

—_—

. are caught by the Section, but otherwise

all dispositions for valuable consideration
are outside the Section, even where the

consideration represents a gross undervalue.

No transaction may be impeached under

" the Section where thé debtor died before
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(iv) The language of the Section is archaic’. )
andr apart frqm referring to "settlements"
éresuppoéesAFhat the debtor is a man.

Thus, the Section refers to a "setﬁlement

made on or for. the wife or children of

the settlor”.

' 21. To some extent these deficiencies of the present
law are mitigated by the fact that, in many
cases where.:.a transaction cannot be challenged
under Section 42, it can be successfully
challenged as.a fraudulent conveyance under

Section 172 of the Law of Property Act, 1925.

(3) One suggestion for reform: "pooling" spouses' assets

\\
»

e
22. We have received numerous complaints that
property is often unavailable to creditors
in a bankruptcy because it isteld in the name

of the bankrupt's wife, or because the

T
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business which is in reality the business

of the bankrupt is carried on in his wife's
name. One solution which has been proposed
to us is that when a person is made bankrupt

all the assets of his spouse should be pooled

with his own and made available to meet the

creditors' claims.

We reject this proposal as an unjustified

interference with individual property rights,

which would produce an unfair result in many

cases, and which in many respects would be

a reversion to outmoded concepts of matrimonial
property which have long since been abandoned.
If the proposal were adopted, elementary

notions of fairness would require that the
wife's own property, not derived directly

or indirectly from the debtor, should be exempt.
This would not only lead in many case to an

uncertain and unsatisfactory inquiry, but

.would in effect reintroduce the Victorian

concept of "thR wife's separate property"
which was abandoned almost a century ago.

We regard the proposal as entirely out of
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line with modern attitudes to the proprietary

rights of husband and wife.

Our preferred solution: "connected persons”.

24, This is not, however, to say that husband

and wife, or persons living together as

man and wife, or other closely connected
persons, should be treated in all respects

as if they were unrelated parties dealing

with each other at arms' length. Special
relationships call for special provision

to be made. In this Chapter we shall include

a numper of proposals designed to make it

easier for assets to be recovered from persons
and companies which are closely connected

with the debtor; and elsewhere (see Chapters - )}
We shall recommend that, in certain circumstances,
loans and advances made to the debtor by such
persons should be subordinated to the claims

of the debtor's other creditors. We believe
that these proposals will meet most of the
criticisms of the present law in this regard

which we have received.
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25, If these proposals are adopted, it
will be necessary for a comprehensive difinition
to be included in the Insolvency Act of the
cases in which persons should be regarded
as closely connected with each other. This has
been done in the Canadian Insolvency Bill, which

we regard as setting a suitable precedent.

26. We consider that, as in the Canadian

- Bill, individuals should be treated as connected:-

(a) where one is married to the other;

(b) where, being of opposite sexes, they live

together as man and wife;

(c) where one is connected with the other by
blood relationship, illegitimate relationship,
affinity or adoption (including de facto

adoption),

(i) in direct line or
(ii) in collateral line to the degree

existing between brothers and sisters,
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whether they have the same parents or

or only one common parent.

We also consider that companies which are members
of the same grouﬁ, or which have substantially
common directors or shareholders, should be

treated as connected with each other; and that
directors and substantial shareholders of a company
should be treated as connected with the company.
For: this purpose, a person should be regarded of

a substantial shareholder of a company if he, abne ov
together with persons connected with him, controls
the composition of its board of directors or holds
more than half in nominal value of its equity

share capital.

Our proposals for reform

~,
\

We propose that Section 42 be repealed and
replaced by an entirely new Section, drafted in
modern language, applicable equally whether the
debtor is a man or a woman, and referring, not
to "settlements of property", but to "gifts

or other voluntary dispositions of money or property".
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We also recommend:-

(1)

(ii)

(iii)

suw.d*u“?\b“4’

28.

(iv)

that, except where the gift or other disposition
was made in favour of a person connected with
the debtor, theAperigd of ten years should

be reduced to five years;

-

£
that thejperiod of two years should (in

every case) be reduced to one year;

that where the debtor has died before the
making of a Protection Order and his estate
is being administered as an insolvent estate,

the Section should apply as if a Protection

order had been made in respect of the deceased on ke

immediately beforejhis death; and

that the Section should apply (a) to dispositions

.at a nominal consideration and (b) to

dispositions not at arms' length at a conspicuous

undervalue.

We consider that it should be a question of

fact in every case whether persons not connected

with éach other were, at a particular time, dealing

[Ty rpers ~w=ra
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with each other af arms' length, but

that connected persons should be conclusively
presumed not to be dealing with each other

at arms' length. This is the approach adopted

in Canada, which we consider fully justified.

We do not consider it appropriate that
transactions even betweeen connected persons
should be liable to be set aside merely becuase
they were at an undervalue, unless the
“undervalue was significant. To this extent
we do not favour the approach adopted in
criminapl_’bankruptcyA We have deliberately chosen
the phrase "conspicuous undervalue", which we
prefer to "gross undervalue". Where persons
not connected with the debtor deal with him at
arms' length, transactions should be upheld)
even if at a conspicuous undervalue. Otherwise,
bargain-hunters and buyers at "closing down"

sales would be unjustifiably put at risk.

The abandonment of the concept of settlement,
and the extension of the Section to out and out

gifts]

makef it necessary to exempt small transactions

T




R I

W VRNY (W W EETIY TR | S E—

BT TR RN

and gifts made out of ordinary income. We'

accordingly recommend that there be excluded

small gifts and other dispositions made in- the

ordinary course of the debtor's affairs and

not abnormal in the circumstances of the’ debtor
-

at the time.l\ﬁmt the proposed
;!
! yniform Law, Annex I to t e EEC draft Bankruptcy
Co i A i R) (1

Convention, use this 1anguage to exempt small
La,k&+d.m4¢d

. gifts, and we consider it to be—appreprtate

31.

32.

It is the opinion of one member of the Committee

that an upper limit to this exemption of £100

for any one gift should be prescribed; in order

to avoid disputes as to the meaning of "small"

and reduce the risk of inconsistency in the treatment

of different debtors. The rest of the Committee
consider it unnecessary and undesirable for any

upper limit to béFrescribed, taking the view that

a fair appraisal of the circumstances of the g
fre dale 2ath Mﬂu&Aﬂ*uﬂpwwﬁm»,
particular debtoﬁ is to be preferred to the laying
A
™ sy wtnds mandd)
Aﬂm:ar Lu¢m~ohuyﬁdﬂlﬂ7(

down of an arbitrary norm, W

MW”IM&M@L vy urdenie
It has been represented to us that any

new statutory provision should apply to corporate

debtors as well as individuals. We are not

g




-27-

convinced of the need for this, since

in almost every case a transaction liable

to be challenged under these provisions

would, in the case of a body corporate,

be ultra vires and void as against the
liquidator, as well as constituting a

probable misfeasance on the part of the directors
responsible. However, such an extension of the
Séction might in occasional circumstances prove
useful to a liquidator seeking to challenge
transactions between companies in the same
group, and accordingly we recommend the

adoption of this proposal.

It has been represented to us that, in one
situation, the prescribed periods are too short.
This is where a director of an insolvent
company misappropriates assets of the company
or is guilty of other fraudulent conduct towards
the company. If he is subsequently charged with
a criminal offence, civil proceedings by the
liquidator are likely to be delayed for -many
years. If judgment is ultimately recovered
and the director made bankrupt, any disposition

oY’
by the director in favour of his wifeAand family
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is likely to have been made many years before his
own bankruptcy, and well outside any relevant
statutory period. Accordingly it has been suggested
to us that, in such cases, the relevant periods
éhould be those before the liguidation of the

company , together with the whole of the period

~ between that date and the bankruptcy of the

34.

individual director.

We have some sympathy for this wview, but
consider that there are formidable objections
to the proposal. The extended period would presumably
be available only where the liquidator of the
company was among the creditors proving in the
bankruptcy of the director, and then only when
fraud was alleged. This would have serious
disadantages. If the assets recovered in the
baﬁkruptcyﬁn reliance on the extended period were
held for the benefit of the general body of creditors,
they would gain a fortuitous advantage from the
presence among them of the ligquidator; while if
the assets recovered were held solely for the
benefit of the liquidator, this would lead to

unfortunate disputes among the creditors as to

e
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whether or not the assets could have been

recovered (for example, by relying on Section
172), without reliance on the extended period.
We are, therefore unable to support
what is, at first sight, an attractive proposal.
We are perguaded that in Aost cases any disposition
by a fraudulent director, made in contempltation
qﬁ proceedings against him by the liquidator,
would be liable to be set aside, without limit

of time, as a fraudulent conveyance.

4. Fraudulent preferences

(1)

36.

General

As has already been pointed out, the

N

“payﬁent of a debt lawfully due, even if made by

a debtor in contemplation of his impending
bankruptcy, and with the deliberate intention
of preferring the creditor to whom the payment
is made over his other creditors, is.neither
illegal nor fraudulent. Where, however, the

expected bankruptcy supervenes shortly afterwards

p—

2 S

= - ey



-

T TR I S—" T B EIE————TT—

37.

"=30-

sdch a payment has the effect of preventing

the proper distribution of the bankrupt's estate
péri passu among the creditors. It was,
therefore, natural that, even in the absence

of any provision to this effect made by statute,
the iudges of”the Bankruptcy Courts should have
evolved a doctrine by which such payments

could be recovered by the trustee for the benefit
of the general body of creditors. The doctrine

which they developed, and which was later

ngiven statutory form, was concerned with what

has become generally known as "fraudulent

preference".

Since the Act of 1883, it has been
irrelevant whether or not the creditor alleged
to have been "fraudulently preferred" knew
or suspected that this was the case; so that the
element of fraud, if present at all, refers
exclusively to the state of mind of the
debtor himself or, in the case of an insolvent

company, to the state of mind of those of its

" directors who made the relevant decision to

"prefer" the creditor in question. Even

in relation to their state of mind, however,

E 2 74{
i
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the word "fraudulent" is inappropriate. 1In

some cases there can undoubtedly be seen to have
beén an element of conscious and unfair
discrimination between creditors "having about
it a taint, and in extreme cases, much more than
a taint, of dishonjesty", (per Lord Greene M.R.,

in Re: Kushler Ltd., (1943) ch.248.) In many

cases, however, transactions designed to prefer
particular creditors have been inspired by
motives which, according to ordinary notions,

would not be thought to be deserving of moral censure.

In our view the word "fraudulent" in
this context is inaccurate and misleading, and we
are satisfied that its use has unfortunate consequences.
eﬁany creditors who have been unfairly preferred,
and who would otherwise readily agree to repay
moneﬁf paid to them shortly before the bankruptcy,
gzgyreluctant to do so when what they mistakenly
suppose to be a charge of fraud against themsedves

is involved. We recommend that in future the

word "fraudulent" should no longer be used in

" this context, and that it should be replaced by

the word "wvoidable".
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The doctrine appears to have been first
formulated by Lord Mansfield C.J. in the year
1768; Although the doctrine was judgé—ﬁade
and had no basis in statute law, by the year
1862 it had come to be regarded as sufficiently.

wellﬁgstablished and defined to permit its

importation wholesale into the code for the winding

- up of insolvent companies which was established

by”the Companies Act of that year. Section 164

of that Act applied to the winding up of such
companies the law "as to undue or fraudulent
preferences" then applicable in bankruptcy. In

the 1869 Act, however, the first statutory
definition of such preferences was attempted, and
this definition (except as to (i) the periocd in
‘respect of which such preferences might be attacked,
(ii) the protection accorded to a creditor

actihg in good faith, and (iii) the preferring

of g;ﬁﬁaﬁéeeev sureties or guarantors) has

remained the law, both in bankruptcy and winding

up, down to the present day. In its present form,
the law is enacted in Section 44 of the Eank;uptey—fk'
Actd}1914,-as amended by Section 115(3) of the

Companies Act, 1947, (unrepealed), and for

mpmie
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the purposes of insolvent winding up is imported

verbatim into section 320 of the 1848 Actaﬁffqﬁf?.

The intention to prefer

Pr;or to tbe 1869 Act, it was sufficient,
to justify the fecovery of money paid or property
transferred as a fraudulent preference, for the
trustee to establish that the payment or transfer
was made to the creditor by the debtor (i)
voluntarily, i.e. not in the ordinary course of
bﬁéiness and without any pressure or demand on
the part of the creditor, and (ii) in contemplation
of bankrup#cy, i.e. knowing his circumstances

to be such that bankruptcy would be the probable

result, though%it might not be the inevitable

. result. The 1869 Act, however, introduced

for the first time, as a prerequisite for
establishing a voidable preference, proof that the
payﬁent or transfer was made "with a view of

giving the creditor a preference over the other
creditors". This was probably not intended

to represent a departure from the law as previously
established by the Bankruptcy Courts. ,Since 188@3
the critical question in determining whether a

payment by a debtor to a creditor constitutes

-l
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-Various proposals have been put forward to remedy

-34-

a voidable preference has been whether the debtor

made the payment with the dominant intention of preferring

the creditor. The burden of establishing the

presence of the necessary intention is on the

trustee or liquidator. &

There is no doubt that this gives rise to
a difficult and unsatisfactory inquiry. It has

been represented to us that the present law makes

1

it too difficult for recovery to be obtained in i
- !
any but the clearest cases, largely kecause of ?

the difficulty in discharging the burden of i§

proving that the debtor, or in the case of a

e

corporate debtora its directors, had the necessary 't

intention, and that such intention was paramount.

this, including (i) reversing the burden of proof,
and (ii) introducing a short period of "absolute

™
recovery".

In Australia, a more radical solution has

been adopted, by dispensing altogether with

the need to establish an intention. to prefer.

W
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Under Section 122 of the 2§nkruptcy Act 1963,
enacted in consequence of(Clyne Report, the
test is no longer whether the debtor made the

payment with a view to giving a preference to

the creditor, but whether the payment had the

effect of givihg a preference to the creditor.
Of course, such a test could not be adopted
without qualification, for every payment by an
insolvent debtor‘to one creditor must, in the
absence of pari passu payment to all, have the
effect of preferring the creditor who has the
good fortune to receive it. Accordingly,

Section 122(2) of the Australian Act excludes

any payment to a credftor who can prove that the -

payment was made in good faith and in the ordinary
course of business; and Section 122(4) of the

Act provides that the payment should not be
regarded as being made in good faith if the
creditor who received the payment knew or had

reason to suspect (i) that the debtor was unable

to pay his debts as they became due from his own money

and (ii) that the effect of the payment would be

-“to give him a preference, priority or advantage

over other creditors.

We have given long and anxious consideration

i
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to the qﬁestion whether to recommend dispensing

altogether with the need to establish an intention

to prefer, and adopting a test similar to that

adopted in Australia. We have found this a

difficult question. We have observed that, whereas

the requirement of proving an intention to prefer

has never formed part of the law in the United
States of America, in Canada the . Senate, which

has been examining proposals to reform and modernise
he law of insolvency, proposes to retain 1tyvu /s C&*J“a*“

Our own ommiétee has been divided. A minority

would dispense with the requirement, and indeed

see no reason why pressure for payment on the part

of the creditor, which even before 1869 prevented

the payment from being recoverable, should continue

to afford the creditor a defence.

Thé advantage of the Australian solution is that
it dispenses with a difficult and unsatisfactory
inquiry; 1t€ﬁ?gvantage is that it obscures what in
the view of the majority of the Committee is the
trﬁe principle on which such payments ought to be
recoverable. It is one thing for the law to permit

the recovery of payments made by the debtor to his

own family or associates in order to save them
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at least from his own impending ruin. It is
quite another to permit recovery of all payments
made after the debtor has become insolvent,
excepting only the freditor who had no reason

to suspect that the debtor was insolvent. The
only justification for the latter €ourse must be
on the fobting that, once the debtor has in

fact become insolvent, whether or not k2 kaows i,
he ought to be treated as if he had suspended
payments at once. It introduces, for the purpose

of identifying the insolvent's estate, a notional

cessation of payments earlier than the commencement

of the insqlvqépcy’,m 6$deu1»"¢£ $J44,u/Luuqﬂj £&1»~0n44
VNI YV VIV Y NYV R L

It should be observed that, whichever test
is adopted, payments made in the ordinary course
of business and without pressure on the part of
the creditor would continue to be irrecoverable.
The principal difference between .the two tests lies
in their approach to the ¢reditor who, suspecting
that the debtor is or may be insolvent, brings
pressure to obtain payment. Such payments have

never been recoverable in England; before 1869, becauma{

they were not "voluntary", an fter 1869, because,
s ﬁhﬁ

unless the pressure was collusive, it negatived
A
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any intention on the part of the debtor to

prefer.

The majority of the Committee have therefore

reached the conclusion that the requirement

- of an intention to prefer should be retained,

and that genuine pressure by the creditor
should continue to afford a defence. Their

reasons for reaching this conclusion are as

follows:

(1) The law should not lightly permit the
recovery of payments made in discharge of
lawful debts properly due when the payment
was made, particularly since the creditor
may well have used the money to pay his
own creditors. Suchrpayments should be
recoverable only if really improper.

~

(2) The creditor who is active to obtain payment

of his own debt ought in principle to be

allowed to retain the fruits of hif diligence.

He ought not to be made to- for the

benefit of others who were less diligent.

(3) Creditors who delay taking steps to obtain

T
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payment of their own debts, whether by
commencing insslvency proceedings or otherwise,
take the obvious risk that the debtor

will pay other creditors in the ordinary

course of buéiness or in response to commercial
pressure. But there is no reason why they
should expose themselves to the risk that

he will-put his own family and associates

first, or discriminate between his creditors

on any but normal commercial principles.

The proposed change would introduce into

the law of insolvency a notional "cessation

of payments", and would be inconsistent with
our approach to the commencement of insolvency
proceedings, and in particular with our
proposals to abolish the concept of the act

of bankruptcy.

The whole Committee’however, is satisfied

that, in the pr@sent state of the law, the task
‘which faces the trustee or liquidator is too

difficult, and that in consequence many payments

—
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which ought in fairness to be recovered are
not éhallenged. We believe that the best
solution to this problem is to reverse the burden
of proof, at least in those cases where the
debtor and creditor were not at arms' length.
Actordingly, we recommend that, in the case of
any payment or transfer to or for the benefit
of} a creditor who is not at arms' length, the
payment or transfer shall be presumed to have been
made with a view to giving the creditor a preference,
unless the creditor proves that the payment or
transfer was made in the normal course of affairs

of the debtor in relation to the creditor. It

should be a question of fact in every case whether

‘persons not closely connected with each other

were, at the particular time, dealing with each
othe¥ at arms' length; but once again we propose
that Eonnected persons (see paragraph.ls :)
should be conclusively presumed not to be dealing
length.

with each other at arms'

The relevant period for the avoidance of preferences

Under the existing law, transactions may be

set aside only if effectedwithin the period of

CH
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six months preceding the relevant date, that

is to say. the presentation either of the bankruptcy
petition or the compulsory winding up petition,

or the passage of the resolution for creditors'
vbluntary winding up. This period had originally
been fixed by the 1869 Act at three months;

before that Act, the retrospective period was
unlimited. The increase to six months was introduced
by Section 115(3) of the Companies Act, 1947

(still unrepehled)and applicable to both bankruptcy

and winding up).

wWe have considered whether the current
period of six months should be lengthened,

shortened, or maintained at its present duration.

- We have come to the conclusion that it would not

be realistic to shorten it. On the whole, and

with the exception referred to below, we do not
thiﬁk that it would be just or convenient

to lengthen the period. Insofar as the wvalidity

of the transaction will depend upon contemporaneous
evidence of the parties' acts and the states of
théir respective affairs at the relevant time,

too long a period could in our opinion work injustice.

P 1—'!5
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50. We are, however, concerned at one particular

situation which occurs from time to time and

which in our view calls for a remedy. A trading
subsidiary of a parent company becomes hopelessly
insolvent. The directors of the parent company

take no éteps to ﬁut the subsidiary into liquidation.
Instead, they take steps to secure the repayment

of all inter-company balances owed by the subsidiary
to the parent company and other companies in

the group. They then do everything necessary to

keep the creditors at bay, in the hope that the

six months period will elapse before any of them

presents a petition. DuUW}a m o o« care (he

- ]ym WA oA
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In our view, the most appropriate ution would be

to lengthen the statutory period in such cases. We
would not favour a general lengthening of the period
in all cases where the parties were not at arms'
length, as has been proposed in Canada, but would
confine the longer period to cases where the parties
were members of the same group of companies and
similar cases. We have considered dispensing

with any time limit in cases where it could be

proved that the directors had refrained from putting
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the subsidiary into liquidation, or from

téking steps to inform the creditors of the position,
as part of a deliﬁerate scheme to postpone

the comﬁencement of the winding up until the

lapse of time had made recovery proceedings
impossible. On the whole, we would prefer a

simpler solution. We recommend that, where

_.the creditor and debtor were members of the

same group of companies, or shared substantially

-~common directors or shareholders, or consisted

of a company and one or more of its directors,

the relevant period should be two years.

Recovery by a Receiver or Administrator.

Under the present law, proceedings to set
aside a voidable preference may be brought only
by a liquidator or trustee in bankruptcy, and
not by a receiver appointed under a floating

MW}""MH‘“L’“M"‘W‘ "‘-W

charge. Money, recovered ‘in respect of a ¥oidable
held
preference is u??é for the benefit of the

general body of creditors, and is not cuv@’“ﬁf‘dmﬁfﬁ*

by the floatlng charge.
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The second of these two rules follows
inevitably from the essential characteristic

of a floating charge. Until it crystallises,

the cbmpany is free to carry on its business and ﬁr

apply its money in payment of debts due to

unsecured creditors. The charge does not extend

to money so applied. It has, however, been
reprgsented to us that the first of these rules

is unfortunate, and occasionally operates to

fte detriment of the unsecured creditors. It

has been suggested to us that a receiver should,

in appropriate circumstances, have power to

bring proceedings to set aside a voidable preference,
at the expense and for the benefit of the unsecured

creditors.

We agreewith this suggest?gn, which is consistent
with our wish to make the ﬁpceiver responsible,
not only to th%;creditor qﬁo appointed him,
but also to the general Pgdy of creditors
(Chapter 8); and with ?#; recommendation that
unsecured creditors shéuld participate in
the proceeds realise%ﬁby the receiver (Chapter :)

At the same time, however, it will be necessary

to provide safequards to prevent proceedings

/

/
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_being brought unnecegsarily when, for example,

there is a reasonable prospect that, once the
debenture has been repaid, the company may prove to

be solvent.

\fccordingly, we recommend that in future
proceedings to set aside a voidable preference
should be capable of being brought by a receiver
or Administrator, but only with the sanction |

of the Committee and after having obtained the

.leave of the CourE:]The Court should not grant

leave unless satisfied that the company is

itsolvent, and that it is expedient that the proceedings

56.

be brought by the applicant. The party against
whom it is proposed to bring the proceedings should
be given notice of the application, and should

have the right to appeér and oppose the granting

of leave.

Where leave is granted, the Court should
at the same time automatically make a Protection
Order, unless one is already in force, ané]give
directions for any money recovered in the
p;oceedings to be paid into a designated interest-

bearing account. The distributioan the money

- 3
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should remain under the control of the P uohfudk;_
Court. If the company should unexpectedly :
turn out to be solvent, the money should

be repaid to the party from whom it was

— : .
recovered, together with all interest earned

on the account. The costs of unsuccessful
proceedings should, unless the Court otherwise
ordered, be a charge against the proportion

-of the receiver's realisations held for unsecured

creditors (Chagle . ).

(5) Sureties and guarantors

57. Prior to 1913, it was established that
a payment to a creditor with a view, not to
preferring the creditor, but to releasing
a surety or guarantor for him, could not be
set aside. This was altered by tggifgl3 j.-— 2o
It remains the law, however, that even in
this situation repayment can be obtained only
from the creditor to whom the payment has
been made. It cannot be obtained directly
from ﬁhe surety or guarantor. Before 1947,

the surety or guarantor could not even be
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made a party to the proceedings. TheAAct
LM

of 1947, however, pkuvtﬂed‘fcr tpe surety

or guarantor to be joineéz so that all questions

‘between the trustee or liquidator, the creditor,

and the surety or guarantor could be determined

in the same proceedings.

This procedural reform, however, has done
little to remedy the defec;s in the present
law. In many cases, following receipt of the
payment later‘snght to be set aside, the
creditor (as he will often be obliged to do)
will have released the guarantee and returned lamiﬁuuthr
any securities therefor. E%en if the
guarantee remains in force, and is adequately

secured, so that it is plain to see that, if

“ the preference is set aside, the liability to

make repayment will ultimately fall upon the
guarantor, the creditor is a necessary party

to the proceedings, even though he has no financial

interest in their outcome.
It has been urged upon us that any criticism

of the present law is misplaced, since it is

open to a creditor who takes ﬁéuarantee to
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stipulate that the guarantor should remain liable
if payment by the principal debtor is set aside
as a preference, This practice has been
folloﬁed by some of the clearing banks for

many years. We do not think’that this is

an answer to the criticism of the present law.
In the first place, not all J«swma@s debts are
owed to clearing banks; in the second, if the
provision is founded on fairness and equity,

it ought to be provided by the general law,

and not left only to those cases in which the

parties are expertly advised.

In our view, justice and logic alégg'
require that, wherever possible, the burden of repay-
ment should ultimately be borne by the party
intended to be preferred. If so, then it should
be possible to proceed directly against him,
without.being obliged to join the creditor at
all. If, on the other hand, it is decided to
proceed against the creditor, then it must

be recognised that the surety or guarantor is

. a necessary party.
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6l. Accordingly, we recommend three changes.
Firét, we propose that where the payment or
:ytransfer was made with a view to obtaining the
/////d release of a guarantor or surety in whole
or part, the transaction should be treated
as a preference given torﬁhe guarantor or surety
as well as to the creditor, and the guarantor
6r surety should be treated as a creditor
who has received a benefit to the extent to
\ which he has been or ié liable to be released.
Where the guarantor or surety and the debtor
were "connected persons" (see paragraph2£ ﬂ’
the burden will lie upon the gé;antor or
surety to negative the existence of an intention

to prefer.

62. Secondly, we propose that where a payment

or ﬁransfer to a creditor has been set aside ésaﬂmurhmma'

a voidable preference, the creditor should, on
repayment to the trustee or liqﬂidatorz,havé

the same remedies against the surety or gua#antor,
and against any property secu:I g, the guarantle,

A
as he would have had if the debtor had not made
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64.
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the payment to the creditor. No proceedings
should, however, be capable of being brought
to_gpforce any security against property)

where this would prejudice a bona fide purchaser
of.the ﬁroperty or of some interest therein
without notice of the facts alleged to constitute
a preference. In these circumstances, only

the personal remedy will lie.

btf 04u4n;A*17

Thirdly, we propose that the[;rustee

‘or liquidator |should be able to proceed at

his option_either (i) directly against the
guarantor or surety, without joining the creditor;
or (ii) against the creditor, joining the
guarantor or surety unless the creditor waives
this requirement. In many cases it will be fairly
easy to decide which course to pursue. If

the wrong course is taken and costs are incurred
without good reason, the Court will have a wide
discretion to order the costs to be paid

by the offending party.

- Administration of the estates of deceased

insolvents

Under the existing law, no claim to set aside
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a voidable preference may be brought if the

has >
debtorAdied without first having been adjudicated
bankrupt. We consider that this rule should

be changed. We recommend that, where the debtor

has died before the making of a Protection Order

and his estate is being administered as an

insolvent estate, proceedings to set aside any

voidable preference given by him during his lifetime

should be capable of being brogght in like manner

as if a Protection Order in respect of the deceased
[1%7]

: o e dﬂg
had been made immediately Pefore his death.
A

5. Proposals common to more than one remedy.

(1)

65.

C\M\;(\N(/I;c«] (:.t"'&“!

C,Ot’\l—’bv{m = }

I

Powers of the Court

We consider that, when a claim is made to
set qgide a gift or other vbluntary disposition,
or a Qoidable preference, the Court should have
a discretion in appropriate circumstances to
refuse recovery in whole or part. We recommend
the adoption of a provision on the lines of
Section 58(6) of the Insolvency Act 1967 of

New Zealand. Under such a provision, the
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Court should refuse recovery in whole or

lpart if:

(a)

\

(b)

the person from whom recovery is sought

received the money or property in good

faith and has altered his position in
the reasonablxgield belief that the
payment or transfer to him was validly
made and was not liable to be set aside;

and

in the opinion of the Court it would
be unjust to order recovery or recovery

in full, as the case may be.

A minority of the Committee would extend this

provision to proceedings to set aside a

fraudulent conveyance.

\\

We also recommend that there should be spelt out

in the legislation the consequential powers of the

Court whenever any transaction is set aside,

whether in whole or in part, and whether as a

fraudulent conveyance, gift or other voluntary

disposition, or voidable preference. This has
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been done in New Zealand and is proposed in
Canada. We consider that such provision would
be:particularly useful in cases where guarantors
orcsureties were involved, or where a transaction

at an. undervalue was sought to be set aside.

(2) The prescribed periods.

67. The prescribed periods for setting aside
_Yoidable preferences terminate at present on
the presentation of a petition, or in the case
of a voluntary winding upm;he passage of the
;esolution for winding u;: and therefore leave
uncovered the period which must ensue before

the receiving order or winding up order is made

L | | TS WIVRTR

[ PR

B

or the resolution passed.

This gap is filled

in bankruptcy by the relation back of the

trustee's title to the act of bankruptcy on

~

which the petition was founded or the earliest

of any other acts of bankruptcy within the

i

preceding 3 months, and)inAwinding up’ by

229 of the Act of 1948.

the Court, by the provision$of Sections 227 and
: rofrestine

Theﬂperiods for

avoiding settlements by a bankrupt(ferminatﬁ

-

at the relationﬂback date.

The abolition of
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the céncepts of acts of banhkruptcy and relatiom —
back which we propose makes it necessary to

~ L]
reconsider the date on wh%bh the prescribed AﬁANU#Va&{

B Y
periods should terminate.

68. We propose that, in future, the relevant
period should be the period next before the making
of the Protection Order or, where a Liquidation
of Assets has not been preééded by a Protection

Order (Chapter 13), the period next before the

appointment of the liquidator. Where proceedings
arértaken by the trustee of a Voluntary Arrangement
(Chapter 7))the relevant period should be the period
| next before the date on which fhe Arrangement

! ‘ was executed by the debtor.

69. - Where an Administrator is appointed and the

i Order includes a direction that ﬁo insolvency
application should be presented during the period
of adﬁinistration without the leave of the Court,
then if a Protection Order is subsequently made

we propose that the period of Administration should
not be included in the computation of the period

next before the Protection Order for the purpose of
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challenging antecedent transactions.

The time within which proceedings must be brought.

We are concerned at the length of time

which sometimes elapses between theAtr;ﬂggétion

sought to be impeached and the commencement of
the proceedings to have it set aside. Under the
law as it stands at present, once the bankruptcy
or windlng up has commenced, there is no time

limit w1thin which proceedings WEEF be brought.

While this is appropriate where the transaction

is challenged as a fraudulent conveyance, we regard

it as unjust in other cases. Accordingly, we
recommend that in future no proceedings to set
aside a gift or other voluntary disposition, |
or a voidable preference, otherwise than as a
fraudulent conveyance, shall be brought rore than

three yeafs after the making of the Protection

order, appointment of the llquidatog\or execution

of the Arrangement (as the case may be), with

power for the Court to extend the time in any particular

case for just cause shown.

5. Summary of recommendations

71.

Our recommendations are as follows:-
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Fraudulent conveyances

" {1) Section 172 of the Law of Property

Act, 1925, should be repealed and

re-enacted in an amended form so that it is

made clear:-

(i) that the Section applies to tle mere
payment of money, as well as to any
disposition of property whether effected

by an instrument in writing or not;

(ii) that the necessarf intent on the part
of the debtor is an intent to defeat,
hinder, delay or defraud creditors,
or to put assets belonging to the
debtor beyond their feach, and that such
intent may be inferred whenever this
is the natural and probable consequence
of the debtor's actions;

(iii) that the Section applies to any disposition
made with the necessary intent, even if
supported by valuable consideration,

where that does not consist of full
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consideration in money or money'éyorth

received by the debtor; but

(iv) that no disposition may be set aside if
maderin_favour of a bona fide purchaser
‘for money or money'évorth without notice,
at the time of the disposition, of the

debtor's fraudulent intent.

e

(2) The payment of a debt lawfully due should not,

save in exceptional circumstances, be within

the amended Section 172.

(b) Gifts and other voluntary dispositions

(3) Section 42 of the 1914 Act should be
repealed and replaced by an eﬁtirely new
Section, drafted in modern language, and
aﬁplicable equally whether the debtor is a

man or woman.
(4) The new Section should:-

(i) refer, not to "settlements of property",

but to "gifts or other voluntary dispositions

Qf money or property";
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(ii)

(iii)

(iv)

-58-

apply (a) to dispositions at a
nominal consideration and (b) to
dispositions not at arms' length

at a conspicuous undervalue;

apply to corporate as well as

individual insolvents;

exclude small gifts and other
dispositions made in the ordinary
course of the debtor's affairs and
not abnormal in the circumstances of

the debtor at the time.

(5) The period ' of ten years for setting aside

gifts or other voluntary dispositions should be

reduced 'to five years except in the case of

connected persons. The period of two years should

be reduced to one year in all cases.

(c) Fraudulent preferences

(6) So-called "fraudulent preferences" should

be renamed "voidable preferences".
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(7) The requirements (i) of a dominant
intention to prefer and (ii) of the absence
ofrpressure on the part of the creditor should

be retained.

(8) The burden of proof should be reversed

in the case of any payment or transfer to a creditor
who is not at arms' length. In such a case,

the payment or transfer should be presumed

to have been made with a view to giving

_the creditor a preference, unless the creditor

proves that the payment or transfer was made in
the normal course of affairs of the debtor in

relation to the creditor.

(9) The relevant period for setting aside
voidable preferences should continue to be six
months, except where the creditor and debtor
were members of the same group of companies,

of shared substantially common directors or
shareholders, or consisted of a company and one
or more of its directors. In such cases the

period should be increaed to two years.

(10) Proceedings to set aside a voidable

preference should be capable of being brought

I — e e e e o e o e = g

[P SNESNEE
bR s |
L1y

- =

———

L




-

AN L b el

i
{

b%a receiver Er Administatog, but Emly] (7 a{@ i ;.&%

-0~

0& ﬂ”a\hﬂvﬁ‘y’/ t-\/f E\H (v % i ]ﬂfizh‘i;th {}U.i{\ [P P\q ‘ bl’ %L
i

with the sanction of the Committee and after ; ;
havin;—obtaiﬂed the leave of the CourtJi}q kLhAfbHUhd.f
Thg Court should not grant leave unless E
satisfied tﬁat the company is insolvent, P
and that it is expedient that the proceedings

be brought by the appiicant.[jﬁhere leave

is granted, the Court should at the same time

automatically make a Protection Order, unless

one is already in forcé]

¢
d
|
|
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(11) Where the payment or transfer was

made with a view to obtaining the release of a

guarantor or surety in whole or part, the

transaction should be treated as a preference

given to the guarantor as well as to the .

creditor, and the guarantor should be
\treated as a creditor who has received a

benefit to the exrent to which he has been

or is liable to be released from the guarantee.

(12) Where a payment or transfer to a
creditor has been set aside as a voidable preference

the creditor should, on repaymént, have the
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remedies against the surety or guarantor,

and against any property securing the

guarantee, as he would have had if the debtor
had not made the payment to the creditor. No
proceedings should, however, be capable of being
brought to enforce any security against property
where this would prejudice a bona fide purchaser
qf the property or some interest therein without
notice of the facts_alleged to constitute
a_preference. In such circumstances, only the

personal remedy will lie.

= v'};\,, ¢ {.L‘L-f.ll,\ﬁrt\.-{“‘
(13) [;he trustee or liquidato;]should be
able to proceed at his option éither (i) directly
against the guarantor or surety, without
joining the creditor; or (ii) against the
creditor, joining the guarantor or surety

unless the creditor waives the requirement.

(d) Recommendations common to more than one remedy

(14) It should be a question of fact in every
case whether persons not closely connected

with each other wére, at the particular time,
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dealing with each other at arms' length;

but connected persons should be conclusively

pfesumed not to be dealing with each other

at arms' length.

\

(15)

It will be necessary for a comprehensive

definition of "connected persons" to be

contained in the new Insolvency Act. We have

-suggested a definition, which includes:-

(1)

(ii)

(iii)

(iv)

(16)

persons married to each other, or living

together as man and wife;

persons who are closely related to each

other;

Companies which are members of the same
group,or share substantially common directors
or shareholders; and

a company and any of its directors or

substantial shareholders.

Where a claim is made to set aside a gift

or other voluntary disposition, or a voidable

preference, the Court should have a discretion
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to refuse recovery in whole or part if:

(i) the person from whom recovery is
-Asoﬁght received thé money or property in
Qood faith and has altered his position
in the reasonably held belief that the
payment or transfer to him was validly

made and was not liable to be set aside; and

(ii) in the opinion of the Court it would
be unjust to order recovery or recovery in

full, as the case may be.

(17) The consequential powers of the Court
whenever any transaction is set aside, whether

or in part, and whether as a fraudulent conveyanee,
gift or other voluntary disposition, or

-voidable preference, should be set out in the

new Act.

(18) The relevant period within which gifts or
other voluntary dispositions and voidable
preferences may.be open to challenge should be
the period next before the making of a Protection
Order or‘where a Liquidation of Assets has not

been preceded by a Protection Order, the period
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next before the appointment of the liquidator]/\
Where proceedings‘are taken by the trustee

Sf a Voluntary Arrangement, the relevant period
should be the ﬁeriod next before the date

in which the Arrangement was executed by

the debtor.

e
o

'

(19) Where an Admihiéérator is appointed

in respect of a company,. and the Order

includes a direction that no insolvency

petition should be presented during the period

of administration without the leave of the

Court, then if a Protection Order is subsequently
made in respect of the company, the period of
Administration should not be included in

the computatiOn of the pericd next before

the Protection Ordefj

}20} Where the debtor has died before the making
of a Protection Order and his estate is being
administered as an insolvent estate, proceedings
to set aside any gift or other wvoluntary
disposition, or voidable preference, made

or given by him during his lifetime should

be capable of being brought in like manner
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as if a Protection Order in respect of the
deceased had been made immediately before

his dgatbq

(21) In future, no proceedings to set _ 2

aside a gift or other voluntary disposition

! ' or voidable preference, otherwise than as

a fraudulent conveyance, should be capable

of being brought more than three years i}

after the making of the Protection Order,

e mEEE T

appointment of the liquidator or execution
of the Arrangement (as the case may be),
with power for the Court to extend the time

in any particular case for just cause.

W g .

L g ——e o

b4 MR b § i

IR

P
m

O — gt i S A e i Sty -

N Wt e e A



