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- must appoint a vrovisional ligquidator (see para 670). Does not

ILRC 61ST MIG

Brief for Item 7

Chapter 16 - Insolvency Practiticners — Powers and Duties

1 Peter Millett makes the following general comments:-

(i) "We do not grapple with the real problem at all.
In many situations, the creditors and the debtor's
interest are in conflict (eg. if the assets are
sold now, the creditors will get 90p, the debtor
nothing: if the trustee delays sale for a couple
of years, the creditors will be paid in full, and
the debtor will receive a substantial sum. The
creditors would rather have 90p now(reasonably);
the debtor would rather wait (obviously)). Who is
to decide? How can the trustee if he owes duties
to both? HMust the Court decide in every case?
And how?"

(ii) ' "Where are we going to deal with the Centrebind
problem? (Shareholders put company into voluntary
liquidation - liquidator sells the main asset to
the shareholders before the creditors' meeting).

We have made the problem worse. I thought that

we were going to provide that no liquidator could
sell the company's main asset or take any major

step pending the creditors' meeting. I den't think
wa can shrug this one off by saying - we've cured

it by insisting on professional qualifications.
There are plenty of bad but qualified hats around.
Also, Clinton-Davis has propcsed an amendment to the
Companies Bill to deal with the problem - so we
must refer to it and propose our own solution."

(iii) "Borrowing powers - surely, only with the sanction of
the committee?!

['NOTES. On Peter's first point: it may be more in perspective if
one refers to "the debtor" as "the insolvent"; moreover, in Peter's
example, he is an insolvent who is unable to either agree a
voluntary arrangement with his creditors or obtain a DAO. I would
think that most professional trustees would know where their duty
lay and that the Courts would soon put an end to any vexatious
complaints. In any case, I don't think we are proposing to change
the present law on this subject and I don't think we have received
any representations of difficulty about it from practitioners, or
complaints from others.

On Peter's second point - we have referred to "Centrebind" in
para 668, but not to the problem of assets being sold before the
creditors' meeting. However, we have recommended that the directors

that solve the problem? Can a provisional liquidator dispose of
the main assets? OR's are instructed to seek the sancticn of the
Court if there are gecod reasons for the disposal of substantial
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assets when acting as provisional liquidator following a w.u.o.
OR's certainly have no power to sell or dispose of any assets
(without Court sanction) when appointed provisional liquidator
before a w.u.o. Perhaps we should recommend that, to make the
position clear, no provisional liquidator should be able to dispose
of assets (other than perishables) without the sanction of the
Court.

Peter's third point refers to para 32 which Muir has dealt with
extensively (see below) 7

ok Para 2 - Redraft by Muir:
2 « In 3 number of matters/the_ﬁowers”of a liquidator or
trustee are subject to the prior sanction of his committee of

creditors (at present called "the Committee of Inspection") or,

where there is no committee, the Department of Trade or of the

Court. We deal with such "Committees of Creditors" (as we

propose to rename the Committee of Inspection) in the next

w
chapter; sufficeAto say at this stage that, in relation to the

exercise of their powers, we consider that the requirementg for
: N
- such sanctionscan be dispensed with. In reaching this decision,

- with its necessary diminution én the element of "creditor control",

we have borne in mind our proposals for comprehensive qualifying

~requirements for all insolvency practitionerg,and our proposals

for imposing upon them the statutory duties of care which are

discussed below.

[ I am not sure that all of Muir's proposed additions are correct.

I believe that our decision was to call them liquidator's/
trustee's/receiver's/administrator's committees as the case might be
(thus overcoming the problem of the committee which includes
contributories) and I intend to cover this in the next Chapter.#?

3 Para 5 Peter Millett suggests this para be deleted.
[ 1 agree. 7
4 Para 9 Redrafts by (a) Peter Millett and (b) Muir:-
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9. We support the general approach of'ihstice,'

?“N - but we would not go so far as to propose that
the duty of care of a trustee - or of any other
insolvency practitioner - should be one of

the utmost good faith. This goes beyond

the ordinary fiduciary duties of a trustee to

his beneficiaries, and is in our view inappropriate.

E—-.

The insolvency practitioner will be a professional

man charged with the responsibility of managing

3

and realising property belonging to others. He

must act honestly, reasonably and prudently,

and display proper professional skill and competence.
We consider that he should owe to the debtor, the
creditors and other interested pé%ies a duty of

care appropriate to his professional standing,

and the ordinary fiduciary duties appropriate

to a professional trustee. ¥

pliis:

[N_OTF..- Tlhis €8 also s e ikl o Mﬂuh:l-\o\.\u (DPE]

1

- & Whil& we support, generally, the proposals put forward
by "Justice", we would not go so far as to suggest that the duty
of a trustee - or of any other insolvency practitioner - should

bé one of the utmost good faith. In our view, such an obligation

would go beyond ordinary fiduciary duties, and would imply in
particular a duty to report and disclose akin to that owed by one
pértner to another, or by an assured to an insurer. We do,
however, consider that the liquidator or trustee should owe a
cértain fiduciary duty to the debtor, to the creditors and to
other interested parties; the extent and characteristics of that

duty will, we think, vary according to the person to whom it is owed."
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5 Paras 10 and 11. Redrafts by Muir (paras 10,99, M8 & 11B) 2=

—

| 10 It gphfﬂ"be arguéa that if leglslatibn imuosed g duty of. care

\ﬂn

f upon the liquidator or trustee, equivalent to that of any prcn.ess,,fa:‘.a'l

man towards a client, there might be 2 dangpr of numerous

actions being brought against trustaai/ ﬁj¥;ft§§?;lj by

individual debtors. It is a well-known fact of 1life in

the insolvency world that not only individual debtors, but

also the directors of insolvent companies, are Vvery prone
Ll

to take BKVPEHVREtlmlSth view of the value of the available

assets, and &==2d to take a critical view of their trustees or

of the liquidators. If the trustees or liguidatorsdo nof

\,\mﬁ:ww
realise the assets at the astimated valuq,putﬂ}n the statement

of affeirs, the insolvent or the director (or the shareholders

paykt well feel that this provideg themw with a prima facie
case for complaint. One may eVen encounter a certain
tandency to believe in a conspiracy against the debtor, in

which he is the innocent victim.

11l We do not regard thnso risks in themseIVQé as
sufficient reason for precluding the introduction of any such
legislation; but it must contain elements of control and
provide a sifting process, so as to prevent the trustee oI
liquidator from being constently open to attack and harassed

in his administration, and in particular from being exposed

to frivolous litigation whether by insolvents, directors or
creditors. This could Dbe achisved by providing that a debtor
(or debtér company, or its directors) should not be allowed

to bring such an action without the! leave of the Court.
Pracedents for such leave of the Céﬁrt being required to bring
on action cem be found in §ection 1 of the Limitstion Act, 1963,

in Section 141 of tha Mental Health Act, 1959, and in
_ e
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| @ just relief for their grievances, the following obsarirations

aoction_224(l),proviso (c),of the Act of 1948 (contralling:

petitions sought to be presented by contingent or proépactiVo

creditors)

11A.

So far as concerns the right to sue a trustee or

P = ; :
liquidator Eridpven € more limited field, a receiver or

administratof] we are of opinion that, without desiring to

impugn the sanity of disgruntled debtors, or to deny them

of Lord Simon are in point :

"Section 141 of the Mental Health Act 1959 places

a8 hindrance on the recourse of a class of citizens

to the courts of justica. Although Magna Carta

promised that to no man would Justice be denied

or delayed, it is not unparalleled for the
1eéiélaturp to constitute such lets and conditions.
An obvious example is the legislation relating to
Vexatious litigants. The mischief and the
parliamentary objective must be similar.. It must
have been concéiVPd that, unless such classes of
potential litigant enjoy gomething less than ready
and unconditional accass to the courts, there is a
r;él risk that their fellow-citizens would be, on
substantial balance, unfairly harassed by litigation.u
(R. v. Bracknell JJ.)®x parte Griffiths (1976) A.C.
314, at p.329).%#
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 That Qecﬁion preciﬁdoé ﬁentally disordered persons from

~ commencing any proceedings for acts done to them under the Act
~without the leave of the Court, which must be satisfied that
"there is substantial ground for the contention that the person

to be procesded against has acted in bad faith or without

' 1
Teasonable care.

- 11B. So far as concerns such actions by one creditor, or Bj :

- a few creditors (as distinct from a majority, or a substantial

number of them) we would not envisage any such prior leave

to sue being obteinedj but the legislation might provide a

had
to prove that he or they)callpd, or sought to call,a meeting
My 0N

of creditors to ventilate their grievances, and might

;imitpd protection by réquiring the aggriQVed PeTSOn Or peIrsons

L
additionally be required by the Court to give security for

costs. In the most recent reported case of an action by an

aggrieved creditor (Leon v. York-O-Matic Itd (1%66) 1 W.L.R.IQBO)
where the bankruptcy cases were applied), the Court held

that an individual creditor had no locus standi to sue the
iiquidator as for a breach of trust (a defect which our
proposals would remedy); but on the basis that he could claim
to be aggrieved by the Liquidator's act or decision,
(analogously with Section 80 of the Act of 1914, referred to
above), the judge held that on the evidence he was not

satisfied that the Liquidstor had not acted bona fide or in

a way -in which no reasonable liguidator could have acted, and

" had not, in the circumstances, as commercially judged, sold

“the company's undertaking at an‘gndbrvalua, gross or othﬂrwiSn.z)
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6 Re the Note to para 11; Peter Millett says creditors and
other interested parties should not have to obtain leave of the
Court; John Copp disagrees. i

i Para 12 Muir points out that the paras cited from Ch.8 do
not themselves lay down any bases for suing a receiver for
misconduct, and this could be The right place for it, or better
InhHis=pars 118, The Admlnlstrator %Ch 9) does not refer to
accountability at all, except gu re at para 520.

8 Para 13(b)(c)(d)(e) - Redraft by Muir:-

b (A prmeny V)
(b) his principal duty should be to act in a

fiduciary capacity’and to deal with the

property under his control honestly, and in

good faith, and in g commercially reasonable
. gecs ?

manner; his consequential duties should be to

comply promptly and efficiently with all the

specifiCHStatutory duties and requirements

imposed upon him by his office;

(¢) default in the performance of his principal (or pramany )
duty, and (but only where approPrlate) of his
consequentﬁgl dutles should give rise to a cause
of action against him at the suit of the debtor
(or debtor company) and'the creditors and other
interested éarties for breach of statutory duty,
to the extent of any damage sustained by the
complainant in consequence thereof, (other than

nominal damages);

(d) these provisions should apply to all liquidators,
trustees andrgihers administering insolvent

estates; and




_'(e) they should also apply to receivers and
administrators, but only to a limited extent,
having regard to the differences between their
offices, and those of trustees and liquidétors.
In the case of receivers,-we would refer to our
recommendations as to the limited extent of

their "accountability", set out in Chapter 7 g o

WN%LRHSHP | @

Paras 13(b)(c)(d)(e) - Redraft by Peter Millett:-

(b) his duty should be to act in a fiduciary
roperty under
wikh peper Skl
et in good faith, esavay

capacity and to deal with the P

his control honestly,
Cowap ke ok

in a eg== = reasonable manner,;

(c) the provision should give rise to a cause
of action on the part of themdebtopelan=Cirhtor-

> the creditors and other interested
oY), bl e ?Y\"J'\’ teoarw O{' Yoo Qu(\’.‘., H;q...d.ayh$( 0'(0\-1'-0:,)

partieslfor breach of statutory duty, if default

*23)

has been made and damage sustained in consequence

thereof;\

(d) the provision should apply to all liquidators

and trustees administering insolvent estates; and

. (e) “the provision should also apply to receivers

and administrators.

i
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10 Para 15 Muir suggests deleting the last phrase (top of page 6).
11 Para 16 "We recommend" has it.

12 Para 17 John Copp suggests adding:-
"This should be co-existent with the right to apply to the Court

for permission to bring a civil action (see para 11)."

13 Para 18 'Note! Of those who have responded to date, two say

"Yes" and one says "Probably not".

14 Para 22 Muir suggests the second sentence be deleted.
15 Para 23 : T T T, , 3

(a) "Peter would add "We-consider that this is the
appropriate measure of his liability."

{b) Muir would add "However, we have proposed in
Chapter 15 at paragraph 762, the introduction
of compulsory bonding and indemnity insurance
for all insolvency practitioners which should
go a long way to protect parties injured by
their acts."”

16 Paras 24/25 Re-arranged and redrafted by Muir:-

Moy "
Aumw~£:1§# Registered land: TInspection of the Tand Registry
psd R

(ﬂ‘\j }U'\M'Iu"’/}_{

24424 The position in Tngland, as we understend ity is
that a folio in the Land Registry cannot be inspected

without the written consent of the registered owner. In

Ireland, by contrast, the Land Register has always been
Do, 1y e ok, T

AVIAe (el open to general public inspection. We have received

r\mM.IrabmJ? submissions from insolvency practitioners that s trustee

. owners of land and property, in respect of which he can
Yhald No_a ny

W@] in bankruptcy or a liquidator should have powar to reguire

the Land Registry to disclose the names of the registered

/

: " by a statutory declaration,dPPOSo to his belief that the

estate which he is administering may have an interest

therein, or may have a cause of action against the registared

owners related to the land.
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/ NOT®: The submission whicﬁ came from Mr.R.B.Knight (C17)
was changed by the Accountants' Panel to giving the liquidator
power to search the register (as in Ireland). We rejected
this=(by a:majority), because we were against giving the
liquidator any "fishing" powers. John Hunter, in support

of the proposal, pointed out that there would be no breach of

confidentiality of the register involved as the liquidator

or trustee stands in place of the registered owner. In the
Report should wé sﬁpport the original proposal?/
my

/[ Peter Millett supports the original Note (c) and John Copp
agrees with John Hunter's original remarks (in the Note). 7/

17 Para 28 Muir suggests a sub-heading - "Committee of
creditors”. [/ Unfortunately that is not what we have decided to
call it! 7

18 Para 28 Redraft by Muir:-

"In the next chapter we put forward proposals whereby in place of
the existing Committee of Inspection, a committee of creditors

(and of shareholders, where applicable) should be appointed and
should be kept informed of the progress of the administration and
should be empowered to apply to the Court if they are not satisfied
with its progress or any other relevant matter. In view of this
proposal, and of the tighter control over who may act as liquidator
or trustee, we consider that sanction to employ a solicitor is no
longer necessary. The trustee or liquidator should however be
required to inform the committee of his intentions to commence or
to defend legal proceedings, and thereby to incur costs to be
defrayed out of the assets, and if the majority are opposed to the
action he proposes, he should only be entitled to proceed with it
at the expense of the estate after obtaining the leave of the Court."

/[ NOTES (1) Propose to accept.

(2) Since preparing the original draft, I've re-read the
TUC evidence and am inclined to think that the
- workforce (whether they are creditors or not) have as
much right as contributories both to a "first meeting"
and to representation on the committee. /

19 Para 31 Muir queries the phrase in brackets at the end of
the para. It was added by the Committee when someone suggested
that one member of the committee ought to be able to apply to the
Court if he had the support of the other committee members. On
reflection, isn't this the same thing as "the committee"?

20 Para 32 and its 'Note' - Redraft by Muir:-

- 10 -
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: insolvent estates. We wmuid therefore recommend..that the

Borrowing Powers

32. For the purposes of ensuring the efficient administration
2Akake "
of the eefe, trustees and liquidators may need to raise funds by

borrowing upon the security of the assets of the estate, Under
the present law, a trustee may only borrow, and then only with
the permission of the committee of inspection, énd only for the
(Seckn S6(5DY)1G Aet~o) 1914)
purpose of paylng the bankrunt's debts; o he cannot carry on the

and then only for the purpose of its beneficial winding up,
bankrupt's business without a similar permission,/and it¥Xtis not

(seli, 56(1)
expressly stated that he may so borrow for th,t purpose alsox'.
the case of compulsory winding up, the liquidator may, without any
leave from the committee of inspection, borrow on the security

(seedlonrys(2)(@) 4 gﬁ Aarr) G4 %)

of the assets any money required, but he may not carry on the
business of the company without permission, and then only for

(seehlon 24SC)(h))-
*he its beneficial winding u%& A llquldator in a voluntary
winding up, whether members' or creditors', may both borrow money
on the security of the assets, and carry on the business for the
purpose of its beneficial winding up, without any permissidn*ﬁkw52b3ag
yﬁ Pretof (g4 k).
324

It seems to us that in this field also there should be

a harmonisation of the respective powers of the persons administering

powers of the trustee or liquidators be assimilated to that of the
voluntary liquidator referred to above (as preseribed in section

303 of‘the Act of 1948) applying the same formula as suggested in

R et

paragraph(28) above, that it %o say that the borrowing should be

reported to the committee of creditors, as should also be the

carrying on of the business for the purpose of its beneficial ?E
wénding up, with liberty to the committee to object in themanner éi
there indicated, ' This formula would apply to all the i
procedures which we are proposing in this Report, and would include _ %?

the Offieial Receiver when acting in any capacity in an knskoency £
E
matterrawdﬁ'ﬂz ﬁ}hqmwft;z: umJL;/’C/Lﬂ?bﬁlp—q E?
E
{Note I Bope that the above text sufficiently accepts T.T.'s

1nv1£;t10n in his note. MH)
3
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/[ John Copp favours a power to borrow to enable a call on shares to be
met, to avoid forfeiture, and perhaps for other_short-term emergencies,
but thinks the loan should be:limited in-time. /

21 Para 35‘ Peter Millett suggests adding:-

"Tn such circumstances, a representative action may be brought by a

- single shareholder or creditor on behalf of the others. It would not,
in our view, be appropriate for such proceedings to be brought by the

» liquidator or trustee."

22 Para 42 Muir suggests:

(a) amending line 3 to read 'destroy general categories
of books and papers'; and

(b) adding to para: "but he should retain, or cause to be
stored, important documents of record, such as minute
books and share registers, for a substantially longer
period." s

/ NOTE: I have sounded out the Department on this one and they see

no requirement to distinguish between the various books and documents.
In fact, in a compulsory liquidation, the OR normally applies to
destroy all books, etc, six months after the liquidator's release

(ie. about 18 months before the company is dissolved). Exceptions are
made for records which may be required by a receiver, or for prose-
cutions or civil proceedings, or in respect of records of historical
importance. Regarding the latter, the OR contacts interested people
(museums) and gets an undertaking that the records will be kept by them
to his order.

However there is an anomaly in respect of voluntary liquidations in that
under s.341 (to which John Hunter referred us at the 48 Mtg) the
liquidator may be ordered to produce books up to 5 years after
dissolution, on the footing that they are under his absolute control,
seemingly, no matter what instruction he may have received from his
committee.

2% Para 49, last sentence

(a) Peter Millett suggests it be amended to read
Hosuwwn insolvency practitioners make this reguirement
unnecessary'.

(b) Muir suggests: "our proposals regarding the higher
" qualifications required by insolvency practitioners
seem to us to Jjustify a degree of trust to which the
oath adds little further substance. Since the duty to
make returns is statutory, inaccurate or improper returns
will expose their authors to penalties.”

24 Para 50 Muir says "No, I do not agree, except in the case of
formal or semi-formal applications or applications made ex parte (eg.
under s.25 BA 1914). Our judicial system rarely dispenses with sworn
evidence, oral or written - see Re Allied Produce Ltd (1967) 3A11 ER 399
a Secretary of State petition."

/[ NOTE. This para is virtually verbaﬁim_from the proposal by J Hunter
which was approyved at the 48th Mtg. /- .

T H TRAYLOR (,Z

Secretar¥h1 te

3 July 1 CZL;”,;7
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~Addendum to Brief for Item 7

'Chaoﬁer 16_~ Insolvency Practitioners - Powers and Duties
1 Edward makes the following general comment:
| GThere are a_number of references to duties owed to $the

debtor, the creditors and other interested parties?. I

think we should be clearer as to what we mean by €other

inferested partiest. I am far from clear. ?
2 Paras 3 and 4. Substantial drafting amendments have been made
in order to improve the draft.
i) Para 7 Edward would remove the reference in line 14. Q’Lﬂ
4 Para 9 Edward comments on "fiduciary duty" as follows:

'ﬁTherféference to "fiduciary duty" is adequate and need
not in my view be expanded. It means the duty to act
in good faith, not to profit from the position, not to
allow a conflict between duty and interest to arise, to
account punctiliously and so on. It does nbt extend

to the exercise of care, skill and expedition., i

5 Para 10. Suggestion by Edward:

“Would it be worth mentioning the point that a concomi-
tant of restricting the class of persons qualified to
éct as insolvency practitioners is to impoée on the ~
restricted class a clear duty of care. If they arerto
be qualified and have the benefit of the office, they

‘must shoulder the burden that the qpalification suggests

and requires. " '
6 Para 14 Peter Avis suggests that this para should follow péra 12,
before we go on to "recommendations“.
7 Para 16. Peter Avis suggests this should become |G s~ o B 8 8 B
8 Para 18 Edward suggests:
&

I would have thought it worthwhile observing in passing
that all we say about duties must apply with equal force

-to the conduct of liquidators in non-insolvency winding
ups. #
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79 Para ‘19-’.'J Peter Avis‘suggests an opening para under tbis sub-
*‘heading, which includes the substance of para 22 and leads in to the
' present para 19; viz:

; C&ﬁf;ol of the Court

19 We have received many representations concerning the lack of

clarity and harmonisation in those areas where control by the

\ court is enlisted on the question of grievances arising out
of the power and duties of insolvency Practioners. It would
seem that some rationalisation is necessary and that one

! simple provision covering all classes of insolvency practioner,
including receivers and administrators, should be introduced.

The following instance highlights the problems:-
(a) Sections 245(3) and 246(5) of the Act etc

This takes in paragraph 22, page 7

Cm s L m

10 . .Para 23 Edward asks:.

Should we not make it plain that a liquidator in breach
of his duty of care cannot recover out of the estate:
since, by definition, the damage suffered is the
reduction in the size of the estate. W

11 Para 25 Edward's view is as follows:

I

I would tend to omit this as rather unimportant. Hdwever,
I still think that ‘the *fishing"® objection is relevant.

- If the liquidator or trustee is asking questions because
‘he stands in place of the registered owner, he knows who
owns what and therefore is unlikely to be asking questions
in the first place. As I understand it, the problem to
which the suggestion is addressed is this: a liquidator

dr trustee thinks that Blackacre may be owned by the

insolvent debtor, but is not sure and is trying to find
out. # :

i e CrarT Aty ey
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e Para 2; ; - :
S LrTes 3 Edward agrees that there should be power to borrow, and

A S '
=s o T - il sFor instance,
there may be money arising - without doubt (perhaps
because of a bank guarantee) - in the future under a

' past realisation, but money is needed immediately for

some critical reason such as preserving assets. h

. Sy

T H TRAYLOR
Secretary
7 July 1981
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Brief for Item 7

Chapter 16 (Part II) - Powers and Duties (of Receivers and Administrators)

Note this relates to paras 51-67 which were sent out on the 30 June.

“'1 Ritchie kindly remarked that he had no comments on this draft

"which

seems to be well founded on common sense'.

2 Peter Millett remarks:

P bugh e o e e R e

. and deal with particular powers? T have in
mind Mark Homan's Memoréndum for the Accountants'
JPanel. Not all his complaints are met by

adopting s.15 of the Scots Act,

—ll | AT e A ————— 2 S S L S O ——

[ Note I'm not sure what Memo Peter is referring to; it may be that
all of Homan's complaints were accepted by the other Panel members or
by the Committee./

3 Para 51, last word Muir asks "Adequate for what purpose -

the protection of the debenture holder or of others?"

4 Para 56 Muir suggests we add, "The receiver should however be
required to maintain a "seal book" ie. a record of the use of the seal
by him."

5 Peter Millett remarks:

Giving the receiver power to use the
Company's seal does not meet fhe problem
referred to in para.56, and we should be careful
not to give the impression that it does. I
enclose a statement of the current law, which

shows that it is not as unsatisfactory as may be

thought: it is from a proposed new text-book
G

now being written by an able colleague of mine.

Lk A'L.\...,q_-,c‘ﬁba— Q.('_zL.u_p{_'/l
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6 Para 58 Muir suggests we add, "The penalty imposed by section
372(5) for non-compliance with the duty to produce the statement of
affairs - a default fine of £10 per day - is quite inadequate. There
should be a power analogous to that conferred in a compulsory winding
up in respect of a similar default, by section 235 of the Act of 1948
and Winding Up Rule 55, to apply for an Order of the Court enforceable

- by committal."

/[ Note the above includes a new recommendation for approval by the
Committee./

7 "~ Para 60 Peter Millett comments:

[

Empty property rates. This requires

to be re-written to take account of the following:-

(1) Liability to E.P.T. has been suspended -

possibly permanently.

(2) Banigter's case was dealing with the
care of the reéeiver who takes possession.
lNeither thé debenture-holder nor the
receiver can be liable until they take

possession: see Westminster City Council

v. Haymarket (1981) 1 WLR 677.

(3) In the course of argument in that case,
the Court of Appeal doubted the correctness
of Banister's case, which appears to
have proceeded on a wrong concession of

counsel.

(4) If liability to EPT is restored, consider-
| ation should be given to the extent of

the charge. Is it readily intended

to take priority even to the debenture (as

U

was held in the Westminster case)?

-2 -




AL UL LR

'

b B L

..

8 Para 62 Peter Millett comments:

// This problem isg not unique

to gas. It applies to electricity too. I was

propos;ng to deal with thig in "Secured Creditorg"

Tt-4yg Probably better to exclude it here.

Banie - SRR SS
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/[ Note I think Peter may have mis-read the para.

9 Paras 63 and 64, page 20 Muir says "No!. The statement at the
top of page 20 (line 5) is incorrect. The receiver aprointed by the
Court does not himself apply to the court, except in exceptional

cases. I enclose an extract from Xerr on Receivers pp.180/1. /Annex B 7.

The normal applicant is one of the trustees or other parties interested,
or in the case of a debenture holdlr's action, the debenture holder.

I doubt the wisdom, or the Judicial acceptability, of using the
informal s.369 type of application as a forum for a 'mini-action!
between the debenture-holder and his receiver. It would be preferable
to authorise the issue of an originating summons to determine such
disputes by the Judge, or a Jjudge."

[ Note. Sorry! I was simply quoting from Jenkins (paras 298 and
306(d), Magnus and Lestrin on Companies Law and Practice (p.331),
Kilbrandon on the Scots Act of 1961 (para 70), the submissions from some
of our consultees and the proposals put forward by our Accountants!
Panel. The Jenkins recommendation has been endorsed by the Committee

on at least two occasions and of course, has already been enacted in
Scotland./

10 Para 64 Edwards comments:

I do not think we need the word "strongly", but we might
make the point that as the debenture holder cannot, under
our proposals, remove the receiver, it is important that

he has access to the Court to ventilate his dissatisfaction
with the acts or omissions of the receiver. %

11 Paras 65-67 Peter Millett comments:

Paras. 65-67. I don't like the

Proviso. On the whole,

I prefer the original

Jenkins' Proposal,. I don't agree with para. 66,

ST T,

e T R




12 Para 67 Edward comments:

- '
I think this paragraph should be stating that relief

should only be granted where it is coupled with an

imposition of liability on the appointor and should be
limited in quantum to the extent of the recovery from
the appointor. I do not think a company will be able

to recover from the debenture holder unless there is

a Court‘order. "

13 Para 67 Muir suggests adding to the para:

"However, this aspect of his personal protection, and of the protection
of the company and its creditors, may be affected by the extent to
which the receiver is insured, or can be insured, against the risk of
such 1lability." ‘ .

14 Powers of an Administrator Proposals rut forward by Muir:-
"The distinction between the powers of a receiver and the powers of an
administrator (under Chapter 9) are:

(1) The receiver can (except in the case of a farmer
under an agricultural charge) only be appointed
under a debenture creating a floating charge granted
by the company, whereas an administrator can be
appointed in respect of the affairs of a substantial
business carried on by a sole trader or a partnership
(para 499).

(2) The principle motivating the acts of an administrator
- will be the interests of creditors generally, as
-contrasted with the receiver who must to a substantial
extent look to the interests of the debenture-holder.
This principle will influence both the exercise of any
statutory powers, and the grant of any discretionary
powers.

(3) The administrator has to prepare and submit the
statement of affairs himself (vara 512) whereas the
receiver causes it to be prepared by the directors.

The administrator will need greater powers of compulsion
than the receiver for the production of information, so
from this aspect, the administrator will very closely

- resemble the receiver appointed by the Court.

(4) Since the appointment of the administrator procures
a stay of all proceedings and executions (para 516)
which a receivership under a debenture does not, he
will need the power to enforce such a stay.

Pension Schemes

15 (a) Edward says that it might be convenient to make it clear
that where the company has a power to appoint new trustees
the receiver can exercise the power.
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(b) Muir says "Yes" to the question in Note ds=but
adds that it requires more detailed drafting,re
aspects of pension schemes and trusts.

(c) Duncan feels that the best interests of employees
would be served if the Court appointed someone to
look after the fund pending a settlement.

Para 58. Redraft by Peter Avis.

Para 58 The existing power to call for a statement of affairs under

section 372 of the Act of 1948 is in some cases inadequate,
both because it is difficult for a receiver to enforce its
production if it is not readily forthcoming and also because
he has no satisfactory means of compelling the directors to
give answers to any supplementary questions which he may

wish to ask. Similarly, as a receiver presently has no
_power to examine the directors or other persons with knowledge
of the affairs of the company, we consider such power should be
available in receivership in a similar way to that accorded

iﬁ a liquidation under section 268 of the above Act.

This would be particularly helpful in tracing assets of the
company.

Para 64. Redraft by Peter Avis:

We therefore endorse the recommendation of the Jenkins
Committee which has not been enacted as we can see no good
reason for the distinction that is made in this matter
between the receiver appointed by the Court and the
receiver appointed out of Court. For example, a situation
might arise where there is a dispute between the receiver
and the debenture holder and we consider it reasonable that

it should be open to either party to refer the matter to

the Court for instructions.

We note that provision has been made for this section 23(1)
of the Scots Act of 1972.

MR

(WD.; Cﬁ L

T H Traylor
Secretary
S July 1981
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The standard form of mortgage debenture provides that a
receiver and Manager, appointed thereunder ‘shall be the agent of
'the-company.l A compulsory winding up order automatically
terminates that agency.2 Likewise the commencément of a
voluntary winding up, by the passing of a resolution to wind up,
‘brings to an end the agency of a receiver and manager.3 So far
as the receiver.is concerned, although he retains his right to
custody and control over the company's assets, the company, whose
agent he 1s, no longer has full and free capacity to continue its
business in terms of the objects in its memorandum. The company
cannot authorise the receiver to do any act which it is unable to
do itself, so that it cannot empower the rééeiver, after:the date
of the liquidation, to carry on its business so as to Create debts
provable against the unmortgéged assets of the éompany; Eut the
receiver can still continue to exercise his powers in the name of
the'company aithough'the.company is no longer liable for-any debts
which he may incur in doing so .4 In other words the termination of
the age:cy does not leave a vacuum. The receiver is still in
control. But his position is peculiar and made more difficult.

He cannot bind the company with fresh obligations. Acting, as he
does, as a Principal’ he will be personally liable in respect of
fresh contracts, albeit with a right to indemnity out of the

assets of the company. And if despite the termination of his

2. Gosling v. Gaskell [1897] AcC 515, HL
3.7 Thomas v. Todd [1926] 2 KB 511
4. Visbord v. Federal Commissioner of Taxation (1943) 68 CLR 354

at 352 per WILLIAMS 7. The company is "incapacitated by the
winding up order from carrying on business, and the receiver
could not create debts which would be proveable in the
liquidation against the unmortgaged assets of {he company: soe
Gosling v. Gaskell [1896] 1 QB 699, CA at 699-700 per Rigby 7.J.

Tﬁ?ssenting_but upheld [1897] AC 575 HL)
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agency he purports to act in the name of the company he may be
held liable for breach of warranty of authority.

In some cases a receiver and manager may be content
to continue trading because he has extracfbd a comprehensive
(and satisfactory) indemnity from the debenﬁure holders before
accepting the appointment. Indeed a prudent receiver and
manager will always strive to extract such an indemnity. In
rare cases the debenture holders may be liable because the
receiver and manager was their agent, either under the exXpress
terms of the debenture or by subsequent agreement. In the
absence of express agreement it will be difficult to show that
the debenture holders have given the appointee authority to
act on their bhehalf. Because of tﬁe_dangers of personal
liability many receivers and managers will, on a 1iquidafion,
either cease to trade or hive down the trading business to a

subsidiary company immediately.
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- While a compulsory winding up order or the commencement
of a voluntary winding up brings about a cesser of the agency of
the receiver and TManager, some of his powers survive the death of
his agency. He ma} continue to carry on the company's business,
though not so as to impose fresh liabilityes on the company.1
He is of course entitled to take possession of the assets
comprised in the debenture;2 and so that power remains. And he
May continue to get in and realise all the company's assets both
real and personal comprised in the debenture.3 Again he retains
the power to take proceedings in the name of the company to get
in assets oﬁ_thehcompany,comprised,in the.debenture.. Thus.in -
Gohghs'éérageé Lfd. Vs Pugsle}:4 the power to bring proceedings in

the name of the company to obtain a new lease of business premises

was held to survive a winding up order. It was necessary to bring

proceedings in the company's home because the legal title was vested

in the company. The termination of the authority of the receiver

to act as agent of the company does not affect his power to hold

4

1. Gosling v. Gaskell [1897] aC 595
2. Fe Henry Pound Son & Butchins (1889) 42 ch p 402, ca
3. Re lienry Pound Son & Hutchins (1889) 42 ch D 402 at 418

q, [1930] 1 kB 615, CA; followed, rPerhaps somewhat hesitantly,
in Newman Bros Ltd. v. Allum [1934] NZLR 694
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Oor dispose of property comprised in the debenture, !

On the other hand there are Some powers such as the
power to call uncalled capital, 2 or to create debts which
would become provable in the liquidation against the uncharged

assets of the company which do not survive the termination of

the agency 3.

At one time there was debate as to whether the
receiver's conveyancing power survives a termination of the agency.
One view, unsupported by ény citation of authority, was that the
detérmination of his agency entails that he can no longer convey
property in the name of the coﬁpany, even if the debenture so
provides.4 A typical debenture employed by banks and other
institutional lenders provides that any appointed receiver
exercising a power of sale shall also have a power of aétorney to
execute any conveyance or other instrument in the name.of the °

company.5 When the Chief ILand Registrar, on the basis of advice

¥

1. Sowman v. David Samuel_i;ust Ltd. (in_Liql [1978] 1 WLR 22;

Barrows v. Chief Land Registrar (1977) Th : Times, 20th

October. There are Australian cases to the same effect:
Re Landmark Corporation Lid. {in Lig) and the Companies Act [1968]

1 NSWR 705; Re High Crest o

tors Pty Ltd. (1978) 3 ACLR 564
2. Re _Henry Pound Son & Iutchins (1889) 42 ch D 402. The proper

person to get in uncallad capital in a liquidation is the
liguidator: Fowler v. Broads Patent etc Co. [1893] 1 Cch 724.

A veecelver can apply in Che Liquidation for an order directing
him to get in uncalled capital: Re Wesiminster Syndicates ILitd.
J L ——nme DI RRTer oyndlcates Litd.
(1808) 29 11 924
N

3. Re Henry Pound Son & Hutchigg (1889) 42 ch D 402; Thomasﬁv.

Todd (19261 2 ®B 511~ - 0 0 77 S04 ghomas

4. Bee Kerr Law_qnﬁ_P{@gkig@_gﬁ_Rgggiyggg (15th ed) 351

5. Sece 2 Encyclopaedia of Forms and Precendents (4th ed) 853 for an
example " T e e R S e
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received, refuscd to register conveyances by receivers after

the commencement of liquidation unless the 1iguidator was joined
as‘'a party, the grounds for his decision were subjected to
considerable criticism. One commentator,] stressing the
absence of any authority for the proposition that the power of
attorney to convey in the company's name determined on a
compulsory order or voluntary resolution, pointed to the survival
in such circumstances of the power to sue in the company's name.
Both powers.survivéd, he suggested, because they were needed to
realise assets comprised in the debenture. Tyio decisions in
1977 resolved the controversy. First in Sowman v. David Samuel

Trust Ltd. (in Liq).3 it was held that a receiver could execute

a contract to sell a freechold property comprised in the debenture
notwithstanding the making of a winding up order. The winding up
order did not affect the power of the receiver to hold and dipose
of the company's property including fhe power to use the comp: 1y's

nome for that purpose. Accordingly his execution of the

contract of sale was a valid exercise of that power. The conveyance

itself in Sowman's case had been executed by the debenture holder

under a power of attorney contained in the ‘debenture and it was

held that this had not been revoked by the winding up. In Barrows

" v. Chief Land Registrar . the receiver not only executed the

coniract of sale but also executed the convecyance in the name of
the company. It was held that the winding up order terminated
his agcncy but did not terminate his power ito cxecute or sign

docurienis as receiver in the name of the company.

1. PJ Millett QC "The Conveyancing Pcwers of Receivers after
Ligquidation" (1977) 41 Conv. NS83

2. Gough's Garsges Titd. v. Pugsley [1930] 1 KB 615 CA

3. [1978] 1 WLR 22

4. (1977) Timcs, 20th October

No doubt similar
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2 Sownan v. David Samuel drast Lid (

| SERENY

pPrinciples would apply where the event triggering the termination
of the agency was a resolution to wind up. It should be added
that a conveyance by the receiver in the néme of the company is
not a "disposition of the property of the c&mpahy" within
section 227 of the Companies Act 1948 and may validly be made
without the leave of the court despite the presentation of

a petition for compulsory winding upl. Formerly it was thought
that after presentation of a petition leave of the court was
required to a conveyance by .the receiverz. But section 227
applies only to dispositions of property which belongs
beneficially to the company3 and after the appointment of a
receiver and manager the charged property belongs in equity

to the debenture_holders.4 ' '

1. see P.J. Millett.Q.cC. (1977) 41 Conv. NS 83 at 93-95 anticipating
the decision in Sowman v. David Saimuel Trust ILtd. (in Lig) [1978]
1 WLR 22

2. sce Re Clifton Place Garage Ltd. [1970] ch 477, ca

_Lig) [1978] 1 WLR 22; and sce

avig semiel Trust Ltd (in Liq)
Re "Norman Xing & Co. [1960] &R (KSW) 98

L
fe
o

4 Leorge Barker (Transport) Ltd. v. BEynon [1974] 1 WIR 462 at 467;

Biugerstaff v. Rowatt's Wharf Ltd. [1896] 2 Ch. 93 at 106

¢ °

e e —— e e

P IR T




* RECEIVERS APPOINTED BY THE COuRT

 the receiver to obtain dividends or money payable on redemptiou ;
et iof! debentures: for a company does not have regard to cquitablo.__'
- interests, and, apart from express order, only recognises the Jegal.
title of the trustees, -+ TRV,
., In the performance of his dutics and the management of the - .
. estate generglly, the receiyer must have regard to the terms of hig:7:-at
*’ appointment, If he requires pawers additional to those specifically T
uro, . given or implied thergby, he must obtain from the court leaye to el
§a0 exergise sugh powers, as, for instance, power to carry on a busingss, . .5l
i Generally speaking, a recejver should not initiats or defend qr-
S Ll compromise any Proceedings, or do any other act liable toinvolve .
‘the estate in expense, or liability, withouyt obtaining _specific - -.
quthorjty,ff_Whgch fan be obtained on summons supported by an '
- affidavit of the releyant facts,’ If an agent for sale is appoi_htq;i b
8 receiver withaut leave of the court, the court in its discretion | -
may make him an allowance, eyen though he is not entitled o, |
- .eommission,t? S

vy

-L;'-?;‘;@ppligationg in reép_ect of the estate. All applications t_o_thé conrg -
| in respect of estates in the hands of a receiver should, as g general
rule, be made on behalf of persons beneficially intcrcs.tc;i»‘j_r;"jthé._ :
£ estate, ‘and not by the receiver, The receiver ought not, gc'ne'rally’,f. :
77+ to originate any proceedings in the action.’® The conduct of the
g action is not nowadays given to a receiver ® and may be t_%tkcul-_.
. from the plaintiff if his interest is adverse to other members of 5
" p Class, e.g. of debenture holders, whom he represents, o If, awing to .
| any difficnlty, an application to the court becomes necessary, the-
recejver should apply in the first instance to the party having the.
- carriage of the erder,** or if necessary, to any pther party, to make
. the pecessary application, If, after he has done 50, na application |

E 85 Daniell's Chancery Practice (8th ed.), p. 1481. The court will not empover'a
receiver to sue, unless it appears likely that some fruits may be derived from his doing’ .
~+ 80: Dacie v. John (1824) M*Clell, 575. ' Loty e
.. %% Forms of summons for powers, Atkin's Court Forms (2nd cd.}, Vol. 33, pp, 203-.
- 208; to bring action, p. 203; defend, 204; 10 carry on business, 207; to pay debts, ?_.04;. Lo
"+ borrow, 204; repairs, 208; as to the grant of lea SRS T e P
87 Re National Flying Services [1936] Ch, 271.
" 88 Miller v, Elkins (1825) 3 L.J.(n.5.)Ch. 128; Parker v,
.-Cooper (1887) 6 Ch.D. 255, If the receiver of an es v
. against the estate of 1 ate, he thereby discharges = .
‘s the dcbt, and entitles the legatee, on the annulment of his bankruptcy, to his lcgacy;j -
" drmsirong v, Armstrong (1871) L.R. 12 Eq. 614, 3 R
&9 Re Hopkins (1881) 19 Ch.D.621, - e L v,
.. %9 Re Services Club Estate Syndicate [1903) 1 Ch:78. . . .. Lo !
E Windschuegel y, Irish Polishes Lid, (91431 LR, 33, ;. 11 s Fialg sy
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_ "PoWiS AND DuTiis oF A Recetvint

‘made, and n6 propet means are taken to telivé thé teceivet

fibri his difficulty, ot if the matter is so urgent that the purposé of .

s {i¢ application would be defeated by delay caused in applying to
“ihé parties,® he may himgelf apply and would be entitled to his
beistd. Where & réceiver had incurred costs in the exccution of his
dities, and the parties to the suit had for a long time neglected to
provide for them,he- may himself apply by '

) r 4 FET

it :_S.upé.i'\’isimi by 'plﬁi‘ntiﬁ‘ s solicitor.
Having the conduct of the action should exercise a genetal supers

3 Vision over thd Tecéiver and protect the estate against irregularitiés
by him; failure t6'd6 s0 may prevent the plaintiff from applying

3

gt ifreguldrity s 20 0 IR T

' s

Bty rebeirol: Whets 4 pdrty to an action is appoiritéd receiver

he i entitled tb upply to the court as freely as if he were tiot liolding
;that(’)mccr??’ .{‘.Ji:_:~.‘|;,.:_ .‘:'-:-,‘ - ;"7-:- 5 v AR S

J T Vo B ek oy p Vi ay ok
L0 e k) LML) L i i AR T e

‘Right to sué,A'receiver acquires no right '
-hi§ appointmetit: he canriot sue in his own name ag receiver; e.g.
of debts to i comphny; or to parties over whose assets he has been

ppolitted tecsiver? for canthé court duthorise him td dd 50.%7 I,
i "§uch. cased, hé:frust ‘maintaitt the action ir the ndme bf thé

“Pérson or persond who would be entitled to sug *® apart from his
ippointment.®®. A receiver may, however, acquire a right of action
o'sue in his own name: for instance, as the holder of a bill of
exchange 7} of thé assignee of ‘a debt which has been actually
assigned 0 him} or by virtue of his possession,™ as, for instarice;

i Cf. Nangle vi Lord Fingal (1824) 1 Hog. 142, .. = . =~ T
48 Jreland v. Edde (1844) 7 Beav, 55; Parker v. Dunn (1845] 8 Beav. 498, For &
cdent example se8 Brenner vi Rose {19731 1 W.L.R. 443, where the receiver applied by
tumntons for directions in relation to anunderlease. -, sx. yugejey ol e s,
84 Jreland v, Bade (IBAS) T Beav, 58, -~ *wv owsidior e St o piuiiy
86 Cratg v. Att.-Gen, [1926) N1 218, 57+ titi} Aty Pty Loy,
88 Sonttov, Plate (L8ATS 3 Ph 2257030, o & < sl = - o Lo on somd Syifion 8 5o
) 8 Ex p, Sacker (1888) 22 Q.B.D. 179; Rodriguez v. Speyet Bros, [1919] A.C. 59,
5112, Lo
", 88 Tt must be remembered in partnership cases that one partner cannot sue or be
#ved in the name of the firm: Meyer & Co.v. Faber [1923]2Ch. 441, .
- 89 Rodriguez v, Speyer Dros. [1919] A.C. 59, where the dicta to the Contrary in
Rombach v. Gent (1915) 84 L.J.K.B. 1558, werc criticised. ¥ :
!1'7"" Ex p. Harris (1876) 2 Ch.D. 423, explained in Ex p. Sacker {1888) 22 Q.B.D.
9. i S ' v, ' e
/" Exp. Sacker (1888)22Q.B.D. 179, 185"~ **

agh i g A it e

summons ‘' for .

The solicitof for the party

fof téeotipriieht dut bf the fund of expenditure rendered necessary -

of action by virtue of '
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The standard form of mortgage debenture provides that a
receiver and manager, appointed thereunder ‘shall be the agent of
'the-company.l A compulsory winding up order automaticélly
terminates that agency.2 Likewise the commencement of a ;
voluntary winding up, by the passing of a resolution to wind up,
‘brings to an end the agency of a receiver and manager.3 So far

as the receiver.is concerned,  although he retains his right to

custody and control over the company's assets, the company, whose

agent he 1s, no longer has full and free capacity to continue its

business in terms of the objects in its memorandum. The company

- cannot authorise the receiver to do any act which it is unable to

do itself, so that it cannot empower the receiver, after:therdate
of the liquidation, to carry on its business so as to create debts
Provable against the unmortgéged assets of the company; but the
receiver can still continue to exercise his powers in the name of
the company although'the,company is no longer liable for.any debts
which he may incur in doing sod 1In other words the termination of
the ageﬁcy does not leave a vacuum. The receiver is still in

control. EBat his position is peculiar and made more difficult,

- He cannot bind the company with fresh obligations. Ac%ing, as he

does, as a principal he will be personally liable in respect of
fresh contracts, albeit with a right to indemnity out of the
assets of the company. And if despite the termination of his

2. Gosling v. Gaskell [1897] AC 575, HL
3. Thomas v. Todd [1926] 2 KB 511
4. Visbord v. Federal Commissioner of Taxation (1943) 68 CLR 354

-at 352 per WILLIAMS J. The company is "incapacitated by the
winding up order from carrying on business, and the receiver
could not crecate debts which would be proveable in the
liquidation against the unmortgaged assets of {he company: sce
Gosling v. Gaskell [1896] 1 OB 699, CA at 699-700 per Rigby T.J.

]ﬁfssenting but upheld [1897] AC 575 HL)
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agency he purports to act in the name of the company he may be
held liable for breach of warranty of authority.

In some cases a receiver and manager may be content
to continue trading because he has extracfbd a comprehensive
(and satisfactory) indemnity from the debenﬁure holders before
accepting the appointment. Indeed a prudent receiver and
manager will always strive to extract such an indemnity. In
rare cases the debenture holders may be liable because the
receiver and manager was their agent, either under the express
terms of the debenture or by subsequent agreement. In the
absence of express agreement it will be difficult to show that
the debenture holders have given the appointee authority to
act on their behalf. Because of the_dangers of personal
liability many receivers and managers will, on a 1iquid§tion,
either cease to trade or hive down the trading business to a

subsidiary company immediately.
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e While a compulsory winding up order or the commencement
of a voluntary winding up brings about a cesser of the agency of
fhe receiver and manager, some of his pPowers survive the death of
his agency. He may continue to carry on the company's husiness,
though not so as to impose fresh liabilitges on the'company.1

He is of course entitled to take possession of the assets
comprised in the debenture;2 and so that power remains. And he
may continue to get in and realise all the company's assets both
real and personal comprised in the debenture.3 Again he retains
the power to take proceedings in the name of the company to get

in assets of the company comprised in the debenture. .Thus in .. -
GéuéﬁsﬁGafageélLﬁd. V. ?ugéley4.the power to bring proceedings in‘
the name of the éompany to obtain a new lease of business premises
was held to survive a winding up order.

It was necessary to bring
proceedings in the company's home because the legal title was vested
in the company. The termination of the autﬁority of the receiver

to act as agent of the compahy does not affect his power to hold

r

- ° .

L

i I Qosliqg v. Gaskell [1897] acC 595

2. Re Henry Pound Son & Hutchins (1889) 42 ch p 402, ca

3. Re lienry Pound Son & Hutchins (1889) 42 ch D 402 at 418
4. [1930] 1 KB 615, CA; followed, perhaps somewhat hesitantly,
in Newman Bros Ltd. v. Allum [1934] NZLR 694
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Or dispose of Property comprised in the debenture. !

On the other hand there are Some powers such as the
power to call uncalled capital, 2 Oor to create debts which
would become provable in the liquidation agairnst the uncharged

assets of the company which do not survive the termination of
the agency 3.

At one time there was debate as to whether the
receiver’s conveyancing power survives a termination of the agency.
One view, unsupported by any citation of authority, was that the
‘determination of his agency entails that he can no longer cdhve?
propérty in the name of the coﬁpany, even if the debenture so
provides.4 A typical debenture employed by banks and other
institutional lenders provides that any appointed receiver
exercising a power of sale shall also have a power of aétorney to

execute any conveyance or other instrument in the name-of the
company.5 When the. Chief TLand Registrar, on the basis of advice

¥

- v
»

1. Sowman v. David Samuel Trust Ltd. (in Lig) [1978] 1 wWrR 22;

Barrows v. Chief Land Registrar (1977) fh.s Times, 20th
October. There are Australian cases to the same effect:
Re Landmark Corporation Ltd. (in Lig) and the Companies Act [1968]

1 NSWR 705; Re High Crest Motors Pty LEd. (1978) 3 ACLR 562
2. Re _Henry Pound Son & Imtchins (1889) 42 ch D 402. The proper

person to get in uncalled capital in a liquidation is the
ligquidator: Fowler v. Broads Patent etc Co. [1893] 1 ch 724.

A receiver can apply in the 1iguidstion For an order directing
him to get in uncalled capital: REHEE§LEEE§§§£_§XQQJEE£9§"EE§;
(19C8) 29 LT 924 '
S
3. Re Henry Pound Son & Hntchigg (1€89) 42 ch D 402; E@EEEE_V-

Todd 19261 2 KB 511
4. See Kerr Q?W_QﬂdUR£§QEiE9_9£qREEQiXQE§ (15Lh ed) 351

5. See 2 ¥Encyclepeedia of Forms and Precendents (4th ed) 853 for an
exampleé " e
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received, refuscd Lo register conveyances by receivers after

the commencement of liquidation unless the ligquidator was joined

‘as’a party, the grounds for his decision were'subjccted to

considerable criticism. One commentator,] stressing the
absence of any authority for the proposition that the power of °

attorney to convey in the company's name determined on a

~compulsory order or voluntary resolution, pointed to the survival

in such circumstances of the power to sue in the company's name.
Both powers. survived, he suggested, because they were needed to
realise assets comprised in the debenture. Tvo decisions in

1977 resolved the controversy. First in Sowman v. David Samuel

Trust Ltd. (in LiqlL3 it was held that a receiver could execute

a contract to sell a frechold property comprised in the debenture
notwithstanding the making of a winding up order. The winding up

order did not affect the power of the receiver to hold and dipose

's

of the company's property including fhe power to use the comp: 1y
n.me for that purpose. Accordingly his execution of the
contract of sale was a valid exercise of that power. The conveyance
itself in Sovwman's case had been executed by the debenture holder
under a power of attorney contained in the "debenture and_ it was

held that this had not becen revoked by the winding up. In Barrows

' v. Chief Land Registrar 4 the receiver not only executed the

contract of sale but also executed the conveyance in the name of
the company. It was held that the winding up order terminated
his agcncy but did not terminate his power o cxecute or sign

docunenis as receiver in the neme of the company. NO doubt similar

\.

1. 'PJ Millett QOC "The Conveyancing Powers of Receivers after
Liguidation" (1977) 41 Conv. NS83

2. Gough's Garsges Ltd. v. Pugsley [1930] 1 KB 615 CA
3. [1978% 1 WLR 22 '

4. (1977) Times, 20th October e
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principles would apply where the event triggering the termination
of the agency was a resolution to wind up. It should be added
that a conveyance by the receiver in the ngme of the company is
not a "disposition of the property of the cémpahy" within

. Section 227 of the Companies Act 1948 and may validly be made

* without the leave of the court despite the presentation of
= a petition for compul sory winding upl. Formerly it was thought
that after presentation of a petition leave of the court was
required to a conveyance by the receiverz. But section 227
applies only to dispositions of property which belongs
beneficially to the company” and after the appointment of a
receiver and manager the charged property belongs in equity

to the debenture holders.

1, see P.J. Millett.Q.cC. (1977) 41 Conv. NS 83 at 93-95 anticipating
the decision in Sowman v. David Saituel Trust ngl_igp_gigl [1978]
1l WLR 22 "

2. sce Re Clifton Place Garage Ltd. [1970] Ch 477, ca

3 Scwnan v. David Samuel frust Ltd (in Lig) [1978] 1 WLR 22; and sce

Re Norman King & Co. [1960] SR [KSK) 98
4 Secrge Barker (Transport) Ltd. v. Eynon [1974) 1 WLR 462 at 467;
Biygerstaff v. Rowait's Wharf Ltd. [1896] 2 Ch. 93 a4t 106 .
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S | (Revised brief for
v 61st Mtg reissued)

ILRC 62ND . MTG =i

lBrief for -ITtem & (paras 51-67)

Chapter 16 (Part II) — Powers and Duties (of Receivers and Administrators)

T — - > = £ = o= maw— e = &
e s = o et e e b o $ e = - e = PRI ey Tt
T

1 Ritchie kindly remarked that he had no comments on this draft
which seems to be well founded on common sense'.

2 Peter Millett remarks:

/”—"_T‘—Q Ought we not to be more specific,

é,and deal with particular powers? I have in ;

- mind Mark Homan's Memorandum for the Accountants'

No ?

rrh m—

SPanel. Not all his complaints are met by

~adopting s.15 of the Scots Act.

— Tt e e ——- e o ——— el M . Lk i m e —— it = e m—

Note I'm not sure what Memo Peter is referring to; it may be that
all of Homan's complaints were accepted by the other Panel members or
by the Committee./ L

Muir asks "Adequate for what purpg&é/:

7

4 Para 56 Muir suggests we add, "The receiver should however be
required to maintain a ''seal book" ie. a record of the use of the seal

by him." \-’{f,

Giving the receiver power to use the

3 Para 51, last word
the protection of the debenture holder or of others?"

] Peter Millett remarks:

i

Company's seal does not meet the problém

referred to in para.56, and we should be careful f

not to give the impression that it does. I
. e

enclose a statement of the current law, which

shows that it is not as unsatisfactory as may be

_ thought! it is from a proposed new text-book

- now being written by an able colleague of mine.

—
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affairs - a default fine of £10 p
should be a power analogous to -th
up in respect of a similar defaul
and Winding Up Rule 55,
by committal."

[ Note the above includes a new

Committee./
‘:7ﬁin-Paré 58;

ke

Para 58 The existing power to call for a statement of affairs under

Para 58 Muir suggests we add, "The penalty imposed by section
372(5) for non-compliance with the duty to produce the statement of

Redraft by Peter Avis.

er day - is quite inadequate.
at conferred in a compulsory winding:
t, by section 235 of the Act of 1948
to apply for an Order of.the Coprt enforceable

: 17

fecommendation for approval by the

section 372 of the Act of 1948 is in some cases inadequate,

both because it is difficult for a receiver to enforce its

_power to examine the directors or other persons with knowledge

of the affairs of the company, we consider such power should be

wish to ask.

production if it is not readily forthcoming and also because
he has no satisfactory means of compelling the directors to
give answers to any supplementary questions which he may

Similarly, as a receiver presently has no

available in receivership in a similar way to that accorded

in a liquidation under section 268 of the above Act.

This would be particularly helpful in tracing assets of the
company. :

' g Para 60 Peter Millett comments:

Y
/
/
I

i

== - m ot ~— ————— T

Empty property rates. This requires

;:to be re-written to take account of the following:-

(1)

Liability to E.P.T. has been suspended -

'pPossibly permanently.

Baniﬁtcr's case was dealing with the

cégé of the reéeiver who takes possession.
Neither the debenture-holder nor the
receiver can be liable until they take

possession: see Westminster City Council

v. Haymarket (1981) 1 WLR 677.

-2 -

There

b




(3) In the course of argument in that case,

the Court of Appeal doubted the correctness
2 .

of Banister's case, which appears to
have proceeded on a wrong concession of

counsel.

o - S e 4 B Y g

; : : . (4) If liability to EPT is restored, consider-
ation should be given to the extent of

the charge. Is it reigi&§ intended

to take priority even to the debenture (as

u

was held in the Westminster case)?

“9 A”Para_62 Peter Millett comments:

. // This problem is not unique

to gas. It applies to electricity too. I was

|

{

I ﬁ“

i Proposing to deal with this in "Secured Creditors". LT
j

It is probably better to exclude it here.

St e St s e 2 T

/[ Note I think Peter may have mis-read the para.

"1 Paras 6% and 64, nace 20 Muir says "No!. The statement at the
top of page 20 (line ) is incorrect. The receiver appointed by the
Court does not himself apply to the court, except in exceptional .
cases. I enclose an extract from Xerr on Receivers pp.180/1. /Annex B 7.
. The normal applicant is one of the trustees or other parties interested,
or in the case of a debenture holdir's action, the debenture holder.

I doubt the wisdom, or the Jjudicial acceptability, of using t@e
informal s.3%69 type of application as a forum for a 'mini-action'
between the debenture-holder and his receiver. It would be vpreferable
to authorise the issue of an originating summons to determine such
disputes by the Judge, or a judge." :

[ Note. Sorry! I was simply quoting from Jenkins (paras 298 and
306(d), Magnus and Egstrin on Companies Law and Practice (PeTT)y
Kilbrandon on the Scots Act of 1961 (para 70), the submissions from some
of our consultees and the proposals put forward by our Accountants'
Panel. The Jenkins recommendation has been endorsed by the Committee
on at least two occasions and of course, has already been enacted in
Scotland./ : :

4 Para 64 Edwardg comments:
b

I do not think we need the word "strongly", but we might
make fhe point that as the debenture holder cannot, under
our proposals, remove the receiver, it is important that

he has access to the Court to ventilate his dissatisfaction

. F ¢ ; i {
with the acts or omissions of the receiver. {

.—.\3 —

LU § GARe i b 8 Biuh Al s it s ot

P A M T - ~- -~ ———e . S

TR



SRR L

[TRN *7 T T -

14 Para 67 g el

®

1A4. Para 64. Redraft by Peter Avis: PR o A

We therefore endorse the recommendation of the Jenkins

| Committee which has not been enaCted}&B—wé:::f:fff:ffzﬁgﬂdk_'

i reason for the distinction that is i is matter

? béEEEEELEEg_IﬁceivEf’éﬁﬁgg;g;gﬂg;pzi:dzgzzt and the
teceiver-appeinted-out-ef Gourt. For example, a situation

. might arise where there is a dispute between the receiver

and the debenture holder and we consider it reasonable that

it should be open to either party to refer the matter to b////

; y /7 '

} - - S ~

! the Court i

_ gLnLﬂﬁau4h = ourt for 1nsEEE§§10ns.

We note that provision has been made for this section 23(1) .
of the Scots Act of 1972. | '

13. Paras 65-67 Peter Miilett comments:

. Paras. 65-67. I don't like the

[wb].

proviso. On the whole, I prefer the original

Jenkins' proposal. I don't agree with para. 66. /\45

h . : '
I think this paragraph should be stating that relief

:'fsﬁould only be granted where it is coupled with an
imposition of liability on the appointor and should be
limited in quéntum to the extent of the recovery from

| . the appointor. I do not think a company will be able
to .recover from the débenture holder unless there is

a Cqurt‘order. “

15 Para 67 Muir suggests adding to the para:

of the company and its creditors, may be affected by the extent to

"However, this aspect of his personal protection, and of the nrotection

which the receiver is insured, or can be insured, against the rislc of

such liability."

16 Powers of an Administrator Proposalsmﬁut forward by Muir:-
"The distinction oetween the powers of a receiver and the powers of
administrator (under Chapter 9) are:

(1) The receiver can (except in the case of a farmer
under an agricultural charge) only be appointed
under a debenture creating a floating charge granted
by the company, whereas an administrator can be
appointed in resvect of the affairs of a substantial
business carried on by a sole trader or a paftnershi

(para 499).

_4.___

an

D.

/ f



[ (2) The principle motivating the acts of an administrator
© will be the interests of creditors generally, as

] ; - contrasted with the receiver who must to a substantial

| B s extent lookx to the interests of the debenture-holder.

3 This principle will influence both the exercise of an

- statutory powers, and the grant of any discretionary

powers. :

(3) The administrator has to prevpare and submit the
statement of affairs himself (vara 512) whereas the
receiver causes it to be prepared by the directors-

The administrator will need greater powers of compulsion

o than the receiver for the production of information, so

LK from this aspect, the administrator will very closely

. resemble the receiver appointed by the Court.

TS VY T -

i 3 (4) Since the appointment of the administrator vrocures
. ~ a stay of all proceedings and executions (para 516)

! : which a receivership under a debenture does not, he
' - will need the power to-enforce such a stay.

Pension Schemes

17. (a) Edward says that it might be convenient to make it clear
that where the company has a power to appoint new trustees
the receiver can exercise the power.

(b) Muir says "Yes" to the question in Note 1, but
adds that it requires more detailed drafting,re
aspects of pension schemes and trusts.

(c) Duncan feels that the best interests of employees
would be served if the Court appointed someone to
look after the fund pending a settlement.
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Brief for Item 4 (paras 1-50)

Chapter 16 -~ Insolvancv Practitioners - Powers and Duties

1 Peter Millett makes the following general comments:-—

(i) "Je do not grapple with the real problem at all.
In many situations, the creditors and the debtor's
interest are in conflict (eg. if the assets are
sold now, the creditors will get 90p, the debtor
nothing: if the trustee delays sale for a couple
of years, the creditors will be paid in full, and
the debtor will receive a substantial sum. The
creditors would rather have 90p now(reasonably);
the debtor would rather wait (obviously)}. ¥Who is
to decide? How can the trustee if he owes duties
to both? Must the Court decide in every case?
And how?"

(ii) "Where are we going to deal with the Centrebind
problen? (Sharehclders tut company into voluntary
liquidation - liguidator sells the main asset ©o
the shareholders before the creditors' meeting).
We have made the problem worse. I thought that
we were going to provide that no liguidator could

we can shrug this one off by saying.- we've cured
it by insisting on professional qualifications.
il There are plenty of bad but qualified hats around.

_ - 'sell the company's main asset or take any major
step pending the creditors' meeting. I don't think

VM
‘ Also, Clinton-Davis has proposed an amendment to the
| 4 5 s Companiss Bill to deal with the problem - 80 we

must refer to it and propose our own solution.”

(iii) "Borrowing powers - surely, only with the sanction of
7 - the committee?"
[ NOTES. On Peter's first point: it may be more in perspective if
one refers to "the debtor" as "the insolvent"; moreover, in Peter's
example, he is an insolvent who is unable to:either agree a
‘voluntary arrangement with his creditors or obtain a DAO. I wculd
think that most professional trustees would Know where their duty
lay and that the Courts would soon put an end to any vexatious
complaints. 1In any case, I don't think we are proposing to change
the present law on this subject and I don't think we have received
any representations of difficulty about it from practitioners, or
complaints from others.

On Peter's second voint - we have referred to "Centrebind" in
para 668, but not to the problem of assets being sold before the
‘creditors' meeting. However, we have recommended that the directors
must zopoint a vrovisional liguidator (see para 670). Does not
that solve the Drovlem: Can a provisional liguidator dispose of
the main assets? OR's are instructed to seek the sanction oI the

Court if thiere are good reasons for the disposal of substantial
f




assets when acting as provisional liquidator following a w.u.o.
OR's certainly have no power to sell or dispose of any assets
(without Court sanction) when appointed provisional liquidator
before a w.u.o. Perhaps we should recommend that, to make the
position clear, no provisional liquidator should be able to dispose
of assets (other than perishables) without the sanction of the
Court.

Peter's third point refers to para 32 which Muir has dealt with
extensively (see below) 7

2 Edward makes the following general comment:

'“There are a number of references to duties owed to ¢the

debtor, the creditors and other intefested-partieé’. LY /Lmhg_i

— | e e —— A

3. ' Para 2 - Redraft by Muir:

—————— e e s

e
-

B & In 2 humber of-matféré/the iowersgéf”;"iEAﬁidéfar or

trustee are subject to the prior sanction of his committee of

creditors (at preséﬁt cailed "thé Committee of Inspection") or,

where there is no committee, the Department of Trade or of the

Court. We deal with such "Committees of Creditors" (as we

propose to rename the Committee of Inspection) in the next

~ chapter; sufficehto say at this stage that, in relation to the
1

- exercise of their powers, we consider that the'requirementgfor
= A

gsuch sanctions can be dispensed with. In reaching this decision,

: with its necessary diminution én the element of "creditor control",

" we have borne in mind our proposals for comprehensive qualifying

requirements for all insolvency practitionergfand our proposals

. 3]
discussed below.

for imposing upon them the statutory duties of care which are DHJ//P

"Z;i-am not sure that all of Muir's proposed additions are correct.
I believe that our decision was to call them liquidator's/

trustee's/receiver's/administrator's committees as the case might be

(thus overcoming the problem of the committee which includes )
contributories) and I intend to cover this in the next Chapter.ﬂ]

—_—T —

think we should be clearer as to what we mean by Yother a g é .ﬁzi
interested parties?. I am far from clear. ? S

s
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g Paras 3 and 4. Substantial drafting amendments have been made
in order to improve the draft. :

T TR T T A
I agree. 7 ' 2 : T '7720

2
6 Para 7 Edward would remove the reference in line 14. L///f/ﬂ
+

Para 9 Edward comments on "fiduciary duty" as follows:

' WThe reference to "fiduciafy duty" is adequate and need
not in my view be expanded. "It means the duty to act
in good faith, not to profit from the position, not to
'allow a conflict between duty and interest to arise, to
éccount punctiliously and so on. It does not extend : y
to the exercise of care, skill and expedition. d

& Para 9 Redrafts by (a) Peter Millett and (b) Muir:-
!, & “ e swsmvaayEi; Sanatt . 2 i R e
{a) 1 9. We support the general approach of Ilstice,
| but we would not go so far as to propose that
'% the duty of care of a trustee - or of any other
_ ; insolvency practitioner - should be one of
?tﬁi:;t:iﬁ 5 the utmost good faith. This goes beyond

the ordinary fiduciary duties of a trustee to

his beneficiaries, and is in our view inappropriate.

The insolvency practitioner will be a professional

man charged with the responsibility of managing

and realising property belonging to others. He

' must act honestly, reasonably and prudently,

and display proper professional skill and competence.
We consider that he should owe to the debtor, the
creditors and other interested paties a duty of

care appropriate to his professional standing,

3 and the ordinary fiduciary duties appropriate 59b7 ’+’i
| i ;/ e
| to a professional trustee. ‘//\ ' :

[l\f_oTE,- Tlhes 8 also A \L;c—-alu-r &Mﬂqu““’khc‘)ﬂf]

-3 —



Ie )

(b) * .. 4 Whil®we support, generally, the proposals put forward
by "Justice", we would not go so far as to suggest that the duty
: ; of a trustee - or of any other 1nsolvency practitioner - should

be one of the utmost good falth In our view, such an obligation

would go beyond ordinary fiduciary duties, and would imply'in
partlcular a duty to report and disclose akin to that owed by one
' partner to another, or by an assured to an insurer. We do,
' however, consider that the liquidator or trustee should owe a
- certain fiduciary duty to the debtor, to the creditors and to

0JLA? - other interested parties} the extent and characteristics of that

duty will, we think, vary according to_fhe person to whom it is owed."

9. Para 10. Suggestion by Edward: =L JL/JMIS

V“Would it be worth mentioniﬁé the point thétuereoncomi—

' tant of restricting the class of persons qualified to
ect as insolvency practitioners is to impoée on the . *
restricted class a clear duty of care. If they are to

- be qualified and have the benefit of the office, they

_must shoulder the burden that the quallflcatlon suggests |

and requires. A

)0.  Paras 10 and 11. Redrafts by Muir (paras 10,11,11A & 11B) ;-

f/ . X — r1i l ll 2" -
10 It g be a* ed thau if legisl tlon imposed a duty of care
0 1t gourdl've arpu

upen the liquidator or trustee, equivalent to that of any prefessional

man towards a client, thAra might be a dangpr of numnrous

actions being brouvht against trustnpi{ éjzgf::larlv by

individuzl dnotors. It is a well-known fact of life in

e e e A
e T R

jthp 1nSOIVnncy world that not only individual debtors, but

also the alrpctors of insolvent companies, are Very prone
5 . eM
! to take ah&azﬁZootﬂmlstlc view of the value of the availabie
8.4
- assets, and &=a8 to take a critical view of their trusteess or

of the liquidators. If the trustess or liquidatorsdo not

4-—4...
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| realise +hn assets at the estimated valuagnutﬂ}n the. statemant

of affairs, the insolvent or the director (or tha shareholders

mﬁyh# well feel that this provideg them with a prima facie

;- case for complaint. Cne may ~ven encounter a certain

; tendency to believe in a conspiracy agesinst the debtor, in '
é = ~which he is the innocent victim. _ ; AlﬁAhmﬁ&r' =

i We do not regard thess risks in themselves as

sufficient reason for precluding the introduction of any such

i 5 legislation; but it must contain elements of control and

7 provide a sifting process, so as to prevent the trustee or
liquidator from bein; constantly open to attabk and harassed
in his administration, and in particular from being exposed
to frivolous litigation whether By insclvents, directors or
creditors; This could be 80hi=V¢d'by providing that a debtor

(or debtor company, or its directors) should not be allowed

to_bring such an action without thpgleaVe of the Court.

Precedents for such leave of the CSﬁrt being required to bring

an action can be found in $ection 1 of the ILimitetion Act, 1°© 5,, /79b

1n Soctloq 141 of the Menteal Hpalth Act, 1959, and in
éect¢on_224(l),prov1so (c),0¢ the Act of 1943 (contrqlling
petitioné sought to be presented by contingent or ?foépnctivﬂ

‘ © camttors) i S n o + ff

\\

11A. ~So far as concerns the “lght to sue a trustee or

[ .
11qu1dator-@r, aVen @ more limited field, a receiver or
A

. %
admlnlstratof] we are of oplnlon tbat, without desiring to

j;ij:] impugn the sanlty of dlsﬂruntlpd dpbtors, op to deny them

! a just rpllpf for their grievances, the follow1ng obserirations

- of Lord Simon are in point :

a

R4
"Section 141 of the Mental Health Act 1959 places
- a hindrance on the racourss of a class of citizens

4—-—.5___..



S e e S

-

R

[ VNN TR S Sy TR——

- IO VI

" to the gour%s of justica. Although Magna Carta
promis~d that to no man woﬁld Justice be denied

-hor delayed, it is not urparalleled for the
leéiélatura to constitute such lets and conditions.
An obvious example is the legislation.rplating to
vexatious litigents. The mischief and the
parliamentary objective must be similar.l_ It must
have been 6oncéiVPd that, unless such classes of
potential litigent enjoy something less than ready
and unconditional access to the courts, there is a
r;él risk that their fellow-citizens would ba, on
substantial balence, unfairly harassed by litigation.
(R. v. Bracknell JJ.)Tx parte Griffiths (1976) A.C.
314,at p.329).% ”

That action precludes mentally disordered persons from

commencing any proceedings for acts done to them undsr the Act
without the leava of the Court, which must be satisfind that
"thara is subétantial ground for the contention that the person
to be proceaded 2gainst has acted in bad faith or without

"
reasonable cara.

-

11B, So far as concerns such actions by one creditor, or Lj

i a few creditors (as distinct from a majority, or a substantial

- number of them) we would not envisage any such prior leave

' to sue being obtainedj but the legislation might provide a
? limited protection by réquiring the aggrieVed pPeTsSOn Or peTrsons

i'h_._ iz S - et b e et — SEE—- . =

|
had : "
to prove that he or theyﬂcallpd, or sought to calL[a meeting

g N )
of creditors to ventilate their grievances, and might

/\' s - o~
additionally bs required by the Court to give security for

coéts. In the most recent reported case of an action by an

el

)
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aggfian¢ ereditor (Leon V. York-Q—Matic Ttd (1966) 1 W.L.R.145OJ

where the bankruptcy cases ware applied), the Court held

that en individual creditor had no locus standi to sues the

iiquidator aé for a breach of trust (a defect which our

proposals would'rnmndy); but on the basis that he could claim
?-to be aggriaved by the Tiquidator's act or decision,

(analogously with Section 80 of the Act of 1914, referred to

above), the judge held that on the evidence he was not

U\' ~ satisfied that the fiquidator had not acted bone fide or in
‘\jQES' a way -in which no reasonable liquidator could have acted, and
" had not, in the circumstances, as coumercially judged, sold

Cth)4wf» ‘the company's undertaking at an_ﬁﬁdnrvaluq, gross or othorwisn.lj

. _ 'Re the Note o para 11; Peter Millett says creditors and
other interested parties should not have to obtain leave of the
Court; John Copp disagrees. : : :

> Para 12 Muir points out that the paras cited from Ch.8 do
not themselves lay down any bases for suing a receiver for
misconduct, and this could be the right place for it, or better
in his para 11A. The Administrator ?Ch.9) does not refer to
accountability at all, except guare at para 520.

13- Para 13(b)(c)(d)(e) - Redraft by Muir:-

a————
* &.I

(e prweny )
(b) his principal duty should be to act in a
fiduciary capacity;and to deal with the
property under his control homestly, and in
good faith, éna in a commercially reasonable
manner ; hislconsequentia; duties should be to
comply promptly and efficiently with all the -

specific"étatutory duties and requirements

imposed upon him by his office;

DL B L R nict aata s
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(c) default in the performance of his pr1n01pa1 [w’PMwAﬁ.)
duty, and (but only where approprlate) of his
consequential dutles)should give rise to a causé
of action sgainst hin-ab-bhe-suit-of the-debbop

~ (or debtor Sompany)andvthé creditors and other
interested parties for breach of statutory duty,
to the eﬁtent.of any damage sustained by the
complainant in consequence thereof, (other than

nominal damages);.

u(d) these provisions should app;y to all liquidators,

trustees and’??hers adminiéfering insolvent

estates;.and

(e) they should also apply to receivers and

administrators, but only to a limited extent,
having regard to the differences between their
offices, and those of trustees and liquidators.
In the case of receivers, we would refer to our
recoﬁmendations as to the limited extent of

their "accountab111ty", set out in Chapter ¥ , ot

,\Mm‘l-l»l- E 14'511

Paras 13(b)(c)(d)(e) - Redraft by Peter Millett:-

(b) hls duty should be to act in a fldu01ary

capaC1ty.and to deal with the property under
with pPper SKellcuct
his control honestly, essl in good faith, &=

Y - MF;J' e owd

'l\}n a commeRgae-kr reasonable manner;

.-..8___



(¢c) the provision should give rise to a cause

ofgaction on the part of thedehtonalen uixhan

- eompress—nznd. the creditors and other interested
E oY) Wikl iie pyy leoww of boo Guvle, e b Be oe v @

parfieslfor breach of statutory_duty, if default ?

has been made and damage sustained in consequence
. \-, g =
thereof;

~ (d) the provision should apply to all liquidators
. and trustees administering insolvent estates; énd

o
B

- (e) the provision should also apply to receivers

and administrators.

5. Para 14 Peter Avis suggests that *his para should follow para 12,
before we go on to "recommendations". :

16_ Para 15 Muir suggests deleting the last phrase (top of ﬁage 6&)//

®. Para 16 "We recommend" has it. \////
It Para 16. Peter Avis suggests this should become para 13(f)4/
13- Para 17 John Copp suggests adding:- '
"This

should be co-existent with the right to apply to the Court
for permission to bring a civil action ?see para 11)."

-

20 Para 18 Edward suggests:

[} ; c
- I would have thought it wo:thwhile'observing in passiné e
that all we say about duties must apply with equal force
. to the conduct of liquidators in non-insolvency winding . 1
ups. ¥ :
g Para 13 'MNote'  Of those who have responded to date, two say

""Yes" and one says "Probably not!.

RO R ) D o




C Para 19 Peter Avis suggests an opening para under this sub-

heading, which includes the substance of para 22 and leads in to the
.Present para 19; viz:

e
: : 7

19 We have received many representations concerning the lack of
~ clarity and harmonisation in those areas where control by the
court is enlisted on the question of grievances arising out

of the power and duties of insolvency Practfghers. It would

seem that some rationalisation is necessary and that one

simple provision covering all classes of insolvency practioner,
-| . including receivers and administrators, should be introduced.

The following instance highlights the problems:-

(a) Sectioms 245(3) and 246(5) of the Act etc

/fThis takes in paragraph 22, page 7 ‘)

§i3-_"Para 22 Muir suggests the second sentence be deleted.

2. Para 23 : AT T Wt e £

(a) “Peter would add "We- consider that this is the
appropriate measure of his liability."

{b) Muir would add "However, we have proposed in
Chapter 15 at paragraph 762, the introduction
of compulsory bonding and indemnity insurance
for all insolvency practitioners which should
g0 a long way to protect parties injured by
their acts.”

5" .Para 23 Edward asks:

Y : Cem ——— o s e G -

. Should we not make it plain that a liquidator in breach
. of his duty of care cannot recover out of the estate:
since, by definition, the damage suffered is the

- reduction in the size of the estate. %

26 Paras 24/25 Re-arranged and redrafted by Muir:-

s Pegistered land: Inspection of the Land Registry
YL

f—

JM .“”1{ 2%/&5’ The position in England, as we understand it, is
that a folio in the Land Registry cannot be inspected

without the written consent of the registered owner. In Pﬂﬂ‘bv'



e Ireland, by contrast, the Tand Register has always been
;#[bhqﬂl,k¢h~wﬁ =

Novia. nled — OPen to general public inspaction. We have received

ald Trelowd? submissions from inso

lvency practitioners that a trustee

MM{] in bankrﬁptcy or a liquidator should have power to require

\\m

[ Peter Millett supports the original Note
agrees with John Hunter's original remarks (in the Note). 7

LQ’ Para 25

e

owns what and therefore is unlikely to be as
in the first place.

which. the Suggestion is addressed is this:
Oor trustee thinks that Blackac
insolvent debtor,

out.

I would tend to omit this as rather unimportant.
I still think that ‘the ‘fishing*

If the liquidator or trustee is a
- .he stands in placé of the registe

the Land Registry to disclose the names of the registered

owners of land and property, in Tespgct of which he can ,

by a statutory declaration,dpposn to his belief that the

estate which he is administering may have an interest

therein, or may have a cause of action against the registered

owners related to the land,

.ZWﬁOTé:-'Thé submission which came from Ir.R.B.Knight (C17)

was changed by the Accountants' Panel to giving the liquidator

- bover to search the register (as in Ireland). We rejected

this (by afmajority), because we were against giving the

liquidator eny "fishiﬁg"_pOWQrs. John Hunter, in support
of the proposal, pointed'out that there would be no breach of
confidentiality of the register involved as the ligquidator

or trustee stands in place of the registered owmer. In the

~_ Report should we sﬁpporf the original proposal?/

I&, I'M? /mullr-\-ém
. § Jr

(c) and John Copp - !

Edward's view is as follows:

~
\

However,
objection is relevant. 7
sking questions because
red owner, he knows who

king questions
As I understand e, the problem to

a liquidator
re may be owned by the
but is not Sure and is trying to find

— N —
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25 Para 28  Muir suggests a sub-heading - "Committee of
creditors”. /[ Unfortunately that is not what we have decided to

call itT7 ‘ | tis !&n‘q/cy,
i

'2@.  Para 28 Redraft by Muir:- ' ; "
¢+ "In the next chapter we put forward proposals whereby in place of .
the existing Committee of Inspection, a committee of creditors _

(and of shareholders, where applicable) should be appointed and
should be kent informed of the progress of the administration and
should be empowered to apply to the Court if they are not satisfied
with its progress or any other relevant matter. In view of this
proposal, and of the tighter control over who may act as liquidator
or trustee, we consider that sanction to employ a solicitor is no
longer necessary. The trustee or liquidator should however be
required to inform the committee of his intentions to commence or

- to defend legal proceedings, and thereby to incur costs to be

" defrayed out of the assets, and if the majority are opposed to the

‘ action he rroposes, he should only be entitled to proceed with it
at the expense of the estate after obtaining the leave of the Courty"

[ NOTES (1) Propose to accept.

(2) Since preparing the original draft, I've re-read the
TUC evidence and am inclined to think that the
" workforce (whether they are creditors or not) have as
much right as contributories both to a "first meeting"
and to representation on the committee._/

Je Para 31 Muir queries the phrase in brackets at the end of
the para. It was added by the Committee when someone suggested
that one member of the committee ought to be able to apply to the
Court if he had the support of the other cocmmittee members. On
reflection, isn't this the same thing as "the committee"?

3. Para 32 Edw
adds:—— == ard agrees that there should be power to borrow, and
3 .‘-- vl .. . .‘,,._‘. = e ——_——— e + s 8= ’
- e | 8 B s o “//‘Por instance,
tﬁere'may be money arising - without doubt (perhaps
-~ because of a bank guarantee) - in the future under a
"paSt realisation, but money is needed immediately for
some critical reason such as preserving assets. h
32°-  Para 32 and its 'Note' - Redraft by Muir:-
” - ' E e T e e e o e e
. Borrowing Powers . e =
32. For tﬁe purposes of ensuring the efficient administration

of the esfe, trustees and liquidators may need to raise funds Bt

bprrowing upon the security of the assetsqu the estate. Under
the present law, a trustee may only borrow, and then only with

 the permission of the committee of insvection, and only fo; the

ol




- :  (selnn SE(SIEYIG Rreley 1914
purpose of paying the bankruot's debts; o he cannot carry on the
and then only for the purpose of its beneficial winding up,

bankruot's business without a similar permission,/and it¥ALis not
- expressly stated that he may so borrow for that purpose alsox B
" the case of compulsory winding up, the liquidator may, without any
leave from the committee of inspection, borrow on the security
' (seehlon2y5(2) (@) 7) Frerd] 94§ )
of the assets any money requjred, but he may no carry on the
.'business of the company without permission, and then only for
- (sehon 2451 (D))
 gke its beneficial winding ugﬂ A liquidator in a voluntary
' winding up, whether members' or creditors', may both borrow money
_ on the security of the assets, and carry on the business for the
., purpose of its beneficial winding up, without any permiasién{ﬁﬁdz;3og
aLu: Preco) (4% ) _
32A. It seems to us that in this field also there should be
a harmonisation of the respective powers of the persons administering
. insolvent estates. We wau¥® therefore recommend..that the
powers of the trustee or liquidatOffjbe assimilated to that of the
 yoluntary liquidator referred to above (as preseribed in section '
303 of the Act of_1948)]applying the same formula as suggested in
pafagraph(28) above, that it to say that the borrowing should be
reported to the committee of creditors, as should also be the
carrying on of the business for the purpose of its beneficial
wiading up, with liberty to the committee to object in th#ﬁanner
~ there indicated. .~ fPhigs formula would apply to all the
proéédures which we are proposing in this Report, and would include
the Offiesial Receiver when acting in any capacity in an inso‘vency
matterr e/ aJWwvhq#KZX;v haqﬂx,/{/LqQAf;L,ia.
(Note I bope that the above text sufficiently accepts T.T.'s
jnvilation in his note. MH)

[ John Copp favours a power to borrow to enable a call on shares to be
@et, to avoid forfeiture, and perhaps for other short-term emergencies,
but thinks the loan should be-limited in-time. / |

33. Para 35 Peter Millett suggests adding:- R “1}b
"In such circumstances, a representative actiocn may be brought by a
single shareholder or creditor on behalf of the others. It would not,
in our view, be appropriate for such proceedings to be brought by the
liquidator or trustee."

e

e

g
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éyL "Para 42 Muir suggests:

(a) amending line 3 to read 'destroy
of books and papers'; and -

; (b) adding to para: "but he should retain, or cause to be
J ‘ stored, important documents ¢f record, such as minute
books and share registers, for a substantially longer
period." =

general categories

/[ NOTE: I have sounded out the Department on this one and they see
no requirement to distinguish between the various books and documents.
In fact, in a compulsory liquidation, the OR normally applies to
destroy all books, etc, =ix months after the liquidator's release

(ie. about 18 months before the company is dissolved). Excentions are
made for records which may be required by a receiver, or for prose-
cutions or civil proceedings, or in respect of records of historical
importance. Regarding the latter, the OR contacts interested veople

(museums) and gets an undertaking that the records will be kept by them
to his order. :

However there is an anomaly in respect of voluntary 1iqgidations'in that
under s.341 (to which John Hunter referred us at the 48%Mtg) the

liquidator may be ordered to produce books up to 5 years after

dissolution, on the footing that they are under his absolute control,

seemingly, no matter what instruction he may have received from his
committee. /

35  Para 49, last sentence

!
1
!
|

(a) Peter Millett suggests it be amended to read

L PR insolvency practitioners make this recuirement
unnecessarv'. -
(b) Muir suggests: "our provosals regarding the higher

qualifications required by insolvency practitioners

seem to us to justify a degree of trust to which the

oath adds little further substance. Since the duty to
make returns is statutory, inaccurate or improper returns
will expose their authors to penalties."

36. Para 50 Muir says "No, I do not agree, €xcept in the case of
rormal or semi-formal applications or:applications made ex narts (eg.
under s.25 BA 1914). Our judicial system rarely dispenses with sworn,
evidence, oral or written - see Re Allied Produce Ltd (1567) 3A11 ER 399
a Secretary of State petition." — /

1

k.

I |G TR TR B ——

[ NOTE. This para is virtually verbatim from the proposal by J.Hunter
which was avoroved at the 48th Mtg. 7-:
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Claims Between Spouses

An excellent paper. I have only three comments : -

Para. 5. The unexplained distinction.
I think the reason is to be found in the
rétionale of Section 3 of the 1882 Act. Before
that Act, the wife's assets were available to
her husband's creditors, but the husband's assets
were not available to his wife's creditors unless
she haq pledged his credit. Section 3 was, I
think, trying to preserve the creditors' rights
in the face of the changed law, but without

extending thém.

Man and woman living together as
man and wife,

I am strongly in favour of extending the doctrine

B T P

BT —————

e an o E P R

LA ||| A

I I Tl T T 1T

o

MITETI T



-two-

to the above. We must not be afraid of supposed
difficulties of proof. There are at least six
statutory provisions.which use the above phrase;
and we are proposing to adopt it in relation to
"connected persons" in Recovery of Assets: -see
para. 26.

If some members of the Committee
disliké'treating_unmarried persons living together

as if they were married, they should reflect that

there are three different cases:-

(i) statutory rights and liabilities inter se
(cf rights of maintenance and support,
inheritance and family provision, rights
to the matrimonial home) ;

(ii) statutory rights against third parties
or the state (cf Social Security) ;
(iii) statutory liabilities to third parties

(cf creditors).

We would, most of us, oppose any extensionbf the



~-three-

-

first beyond fhe marriage tie; would leave it

to Parliament to decide the ambit of the second
on an ad hoc basis; but why not extend the third?
Why should creditors' rights depend on whether

the bed was the marriage bed?

34 I am beginning to think that we may

need a single chapter entitled "Connected Persons"

G.7.%5 ¢,
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Claims Between Spouses

e T

An excellent paper. I have only three comments:-
Para. 5. The unexplained distinction.

I think the reason is to be found in the
rétionale of Section 3 of the 1882 Act. Before
that Act, the wife's assets were available to
her husband's creditors, but the hushand's assets
were not available to his wife's creditors unless
she had pledged his credit. Section 3 was, I
think, trying to preserve the creditors' rights
in the face of the changed law, but without

extending them.

Man and woman living together as
man and wife,

I am strongly in favour of extending the doctrine
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to the above. We must not be afraid of supposed
difficulties of proof. There are at least six
statutory provisions.which use the above phrase;
and we are proposing to adopt it in relation to
"connected persons" in Recovery of Assets: see
para. 26.

If some members of the Committee
disliké-treating.unmarried persons living together
as if they were married, they should reflect that

there are three different cases:-

(i) statutory rights and liabilities inter se
(cf rights of maintenance and support,
inheritance and family provision, rights
to the matrimonial home) ;

(ii) statutory rights against third parties
or the state (cf Social Security) ;
(iii) statutory liabilities to third parties

(cf creditors).

We would, most of us, oppose any extensiondf the
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-three-

first beydnd thg marriage tie; would leave it

to Parliament to decide the ambit of the second
on an ad hoc basis; but why not extend the third?
Why should creditors' rights depend on whether

the bed was the marriage bed?

3. I am beginning to think that we may

need a single chapter entitled "Connected Persons".
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INSOLVENCY LAW REVIEW COMMITTEE

Notw to Members
DRAFT SECTION - CLAIMS BETWEEN SPOUSES

ttached are two copies of a draft on "Claims between Spouses"
prepared by John Hunter; he has asked me to direct your
attention particularly to his Notes on pages 4, 5 and 6.
Please let me have one copy back with any drafting amendments
and, if thought necessary, redrafts of paras (see John's
Notes 2 and 3) for eirculation.

2 The relevant paper is ILRC 146 (Report by WG2) paras 52-57,
which was adopted at the 50th Mtg.

5 Regarding the references to '"co-habitee" and "mistress"
in Note 3: you may recall that we have circumnavigated this one
rather nicely when dealing with the Family Home, by saying that
the terms "husband" and "wife" should include persons living

as husband and wife. If that is accepted, perhaps we can leave
it to the Courts to decide whether or not they should be of
opprosite sexes.

<:/’/// (:jj:i::;L“‘s
VAT
T H TRAYLOR

Secretary
23 June 1981
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UM,

CLAIMS DETWEEN SPOUSES

1. Under section 36(2) of the Act of 1914, where the husband of a
married woman is adjudged bankrupt any money or other estate of such
“woman lent or entrusted by her to him for the purpose of his trade or
business is treated as assets of his estate and his wife is not entitled
to claim any dividend as a creditor in respect of any such money or
~other estate until all claims of her husband's other creditors incurred
for valuable consideration have been satisfied. This provision is to
the same effect as section 3 of the Married Women's Property Act 1882
which it répiaced and which had been introduced in consequence of the

new rights then conferred upon married women and as a qualification of

such rights.

2 It is to be noted that the subsection, in addition to postponing
to the claims of ofher creditors any claim of a wife in the bankruptcy
of her hushand in respect of money or other estate lent or entrusted by
her to him for the purpose of his business, makes the money or other
estate of the wife so advanced to her husband assets in his bankruptcy,
i.e. makes what is her property available for the benefit of her
husband's other creditors. This is only material in so far as the
property lent or entrusted to the bankrupt husband is still in his
possession at the date of his bankruptcy and has not, for example, been.
lost in his business,'and indeed appears to be unnecessary in relation
to a loan of money because money lent always becomes the property of the
borrower, although he owes money to the same amount, or more if interest
is payable on the loan (see judgment of Lindley L.J. in Re Leng, Tarn

V. Emmerson 1895 1 Ch. D. 652 at p. 655).
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Je Section 3 of the Married Women's Property Act 1882 applied only

where the husband was a sole trader and did not prevent proof against

‘a partnership firm of which he was a member. This distinction was

explained by Cave J. in Re Tuff, ex parte Nottingham (1887) 19 Q.B.D.

88 at p. 91 on the basis that where the husband is a sole trader his

- wife lends to him and to him only and she will share with him in the

whole of the benefits which will arise from the success of the trading,
but where he is a partner with others, whilst she will benefit by his
success, she will only enjoy that portion of the profits which her

hushand may be entitled to derive from the firm.

4, Section 36(1) of the Act of 1914 deals with the converse situation
where money or other estate has been lent or entrusted by a husband to
his wife for the purpose of her trade or business and she becomes

bankrupt. In this event the husband's claims to.a dividend as a creditor

in respect of such loan is postponed to the claims of all other creditors

of his wife.

S. This provision was first enacted in the Act of 1913, following a
recommendation of the Muir Mackenzie Committee (Report para. 120 (d)).
By the same Act a married woman carrying on a trade or business separate
from her hushand was for the first time made amenable to bankruptcy.

The provision is reciprocal to subsection (2) in regard to postponement
of the husband's claim but differs from subsection (2) in that the money
or othér estate lent of ehtrusted by a husband to his wife is not
expressed to be treated as assets of her estate in her bankruptcy. The
Muir Mackenzie Committee report does not explain why they proposed to
make this distinction from section 3 of the Married Women's Property

Act 1882, which was at that time the operative provision in relation to

/loans
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loans by a wife to a husband who becomes bankrupt.. It appears to reflect

a degree of sexual discrimination perhaps not surprising in 1908,

6. It has been represented to us that, particularly since the Sex
Discrimination Act 1975, any such distinction between the treatment of
a hushand's property on the bankruptcy of his wife from the treatment

of a wife's property on the bankruptcy of her husband is inappropriate.

Te We accept this criticism and consider that either the provision in
section 36(2) of the Act of 1914 that money or other estate of a wife
lent or entrusted by her to her husband for the purpose of his trade or
business/ggoﬁfgaﬁgg gg iggfggegfigifhgsggﬁelggigigtEggkg??tgfternatively}
that a corresponding provision should be applied to the case of a loan
etc. by a husband to his wife for the purpose of her business. Whichever
of these solutionshis adopted, the claims of the lending spouse in
respect of the loan should continue to be postponed to the claims of the
insolvents other creditors. We agree with the Law Commission that
"Marriage is a form of partnership and, on normal partnership principles,
neither partner should compete with the partners' creditors"

(Law Commission Report No. 25 - Financial Provision in Matrimonial

Proceedings).

8. We do not consider that there is any distinction in principle between

a loan etc. by one spouse to the other for the purpose of a business
carried on solely by him or her from a similar loan etc. to a partnership
business of which the spouse is a partner and recommend that the

operation of the provision should be so extended.

9. On balance, we favour the application of the second of the

alternative solutions referred to in para /77 7. We are attracted by

/the
3.
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v
the argument that, as each spouse will normally stand to benefit from
the success of a business carried on by the other, property provided by
the one to the other for use in his or her business should be regarded,
in effect, as if it were capital introduced by a partner and available
for the discharge of the liabilities of the business in the event of
insolvency. This is in line with the principle enunciated by Ba¥h LC.J.
i & EE_EEQLE_(lS?G) 4 Ch., D, 246 and endorsed by Romer J. in Re Meade,
1951 1 Ch. 774, that he who provides part of the capital of a business

~ cannot call for payment till the creditors of the business are paid.

10. Our proposals in relation to loans etc. between spouses shoul

4 wh o) sl angl mvdmd%ﬁ{ wﬁﬂjaAmt i

apply to a4d—ig

NOTE by J.M.H.

1. I have gone beyond the papers before the committee in constructing
reasons for the recommendation in para. 56 of ILRC 146, adopted by the
committee. I hope that para. 9 of my draft, in particular, will be
critically scrutinised by other members and corrected if I have gone
wrong. I have deliberately omitted the reference to the reputed
ownership doctrine referred to in para. 55 of ILRC 146. It was Chris
who invoked this argument in WG2. Although my researches have since
revealed that it is supported by a statement in Griffith's Married
Women's Property Acts, 5th. edn. 1883, I have also turned up an Irish
case, Re Donaldson 1902 2 I.R. 310 where, at p. 314 Holmes L.J. said
"I am of opinion that the statement in Mr. Griffith's text book that
the third section of the Married Women's Propertiy Act 1882 is an order
and disposition clause is calculated to mislead. It seems to me to bhe
a new provision in bankruptcy law called into existence in consequence
of the new rights conferred upon a married woman by this statute, and

its meaning must be ascertained by reference to its own language, which

/is
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is, I think, very clear. It contemplates two things - the wife either
lending her money or entrusting her goods to her husband for the purpose
of his trade and business." Particularly in view of our recommendation
that the order and disposition clause should not be retained, I prefer
nbt to refer to it in this context, but to explain the principle behind

section 3 of the 1882 Act by analogy with partnership law. 7%

2. I note that Muir, in his Rider A to the draft chapter on Recovery
of Assets refers to the distinction between subsections (1) and (2) of
section 36 as inexplicable and suggests that the existence of what he
calls "this matrimonial disadvantage" might be mentioned in the context
of complaints from consultees. This implies that he in fact would
prefer us to adopt the first alternative.in para. 8 above, rather than
the second, which follows para. 56 of ILRC 146. If so, perhaps he would

care to re-draft paras. 8 and 9 so that the committee may make a final

decision, ‘tngMA}

3. In his note on ILRC 146 Ritchie refers to the oral evidence of the
Inns of Court and the Law Society that section 36 of the 1914 Act should
be extended to mistresses and he supporté this, but proposed to
substitute "co-habitee" for "mistress". The minutes of the 50th, meeting
when ILRC 146 was discussed make no reference to this proposal, so I
have not included such an extension in the ﬁresent draft. I invite
Ritchie to submit an appropriate paragraph if he wishes to pursue the
point. Any extension of principles applicable to marriage to a
relationship outside marriage seems to me to present the problem of
identifying when the relationship has been established. If we do adopt
the extension it may be that the quotation from the Law Commission

report about marriage being a form of partnership should be omitted.

/4.
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4, I have proposed a change in the law so as to apply the postponement

provisions to the case of a loan by one spouse to a business of which

the other spouse is a partner. We have received no evidence on this
nor was it considered by WG2, It seems to me to be logical to extend

the law in this respect if the partnership analogy is valid.
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